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controlled group of corporations are
also members of a consolidated group,
the parent of such consolidated group
shall file only one form on behalf of all
such members. Such form shall contain
the information required for each such
member.

(b) No apportionment plan in effect. If
the component members of a con-
trolled group of corporations do not
have an apportionment plan in effect,
the amounts of the section 1561(a)
items must be divided equally among
all such members. For purposes of the
preceding sentence, if any of the com-
ponent members of a controlled group
of corporations are also members of a
consolidated group, such members will
each be treated as a separate compo-
nent member of the controlled group.

(c) Apportionment plan in effect—(1)
Adoption of plan. The component mem-
bers of a controlled group of corpora-
tions consent to the adoption (or
amendment) of an apportionment plan
by checking the box to that effect on
such form. For purposes of this para-
graph (¢)—

(i) An apportionment plan that is
adopted (including a plan that has been
amended) continues in effect until it is
terminated;

(ii) A consolidated group is treated
collectively as one component member
of such group. This treatment occurs
even where a member of that consoli-
dated group has joined or left the
group, if after such corporation joins or
leaves the consolidated group, that
group remains in existence, pursuant
to §1.1502-75(d); and

(iii) The members must allocate the
amounts of the section 1561(a) items
between/among themselves as de-
scribed in the plan.

(2) Limitation on adopting a plan—@)
Sufficient statute of limitations period for
making an assessment of tar. The mem-
bers may only adopt or amend such a
plan if there is at least one year re-
maining in the statutory period (in-
cluding any extensions thereof) for the
assessment of a deficiency against
every member the tax liability of
which would be increased by the adop-
tion of such a plan.

(ii) Insufficient statute of limitations
period for making an assessment of tax. If
any member cannot satisfy the require-

28

26 CFR Ch. | (4-1-23 Edition)

ment of paragraph (c¢)(2)(i) of this sec-
tion, the members may not adopt or
amend such a plan unless the member
not satisfying such requirement has
entered into an agreement with the In-
ternal Revenue Service to extend the
statute of limitations for the limited
purpose of assessing any deficiency
against such member attributable to
the adoption of such a plan.

(38) Termination of plan. An apportion-
ment plan that is in effect for the com-
ponent members of a controlled group
with respect to a preceding December
31st is terminated with respect to the
current December 31st if—

(i) Each member of such group con-
sents to the termination of such a plan
for the current December 31st by
checking the box to that effect on its
form;

(ii) The controlled group ceases to re-
main in existence (within the meaning
of section 1563(a)) during the calendar
year ending on the current December
31st;

(iii) Any corporation which was a
component member of such group on
the preceding December 31st is not a
component member of such group on
the current December 31st; or

(iv) Any corporation which was not a
component member of such group on
the preceding December 31st is a com-
ponent member of such group on the
current December 31st.

(d) Effective/applicability date. This
section applies to any tax year begin-
ning on or after December 21, 2009.
However, taxpayers may apply this sec-
tion to any Federal income tax return
filed on or after December 21, 2009. For
tax years beginning before December
21, 2009, see §1.1561-3T as contained in
26 CFR part 1 in effect on April 1, 2009.

[T.D. 9476, 74 FR 68536, Dec. 28, 2009]

§1.1563-1 Definition of controlled
group of corporations and compo-
nent members and related concepts.

(a) Controlled group of corporations—

(1) In general—@{i) Types of controlled

groups. For purposes of sections 1561

through 1563, the term controlled group

of corporations means any group of cor-
porations which is—

(A) A parent-subsidiary controlled
group (as defined in paragraph (a)(2) of
this section);
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(B) A brother-sister controlled group (as
defined in paragraph (a)3)(i) of this
section);

(C) A combined group (as defined in
paragraph (a)(4) of this section); or

(D) A life insurance controlled group
(as defined in paragraph (a)(b) of this
section).

(ii) Special rules. In determining
whether a corporation is included in a
controlled group of corporations, sec-
tion 15663(b) and paragraph (b) of this
section shall not be taken into ac-
count. For rules defining a component
member of a controlled group of cor-
porations, including rules defining an
excluded member and an additional
member, see section 1563(b) and para-
graph (b) of this section.

(iii) Cross reference. For the exclusion
of certain stock for purposes of apply-
ing the definitions contained in this
paragraph, see section 1563(c) and
§1.1563-2.

(2) Parent-subsidiary controlled group—
(i) Definition. The term parent-sub-
sidiary controlled group means one or
more chains of corporations connected
through stock ownership with a com-
mon parent corporation if—

(A) Stock possessing at least 80 per-
cent of the total combined voting
power of all classes of stock entitled to
vote or at least 80 percent of the total
value of shares of all classes of stock of
each of the corporations, except the
common parent corporation, is owned
(directly and with the application of
§1.1563-3(b)(1), relating to options) by
one or more of the other corporations;
and

(B) The common parent corporation
owns (directly and with the application
of §1.1563-3(b)(1), relating to options)
stock possessing at least 80 percent of
the total combined voting power of all
classes of stock entitled to vote or at
least 80 percent of the total value of
shares of all classes of stock of at least
one of the other corporations, exclud-
ing, in computing such voting power or
value, stock owned directly by such
other corporations.

(ii) Examples. The definition of a par-
ent-subsidiary controlled group of cor-
porations may be illustrated by the fol-
lowing examples:

Example 1. P Corporation owns stock pos-
sessing 80 percent of the total combined vot-
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ing power of all classes of stock entitled to
vote of S Corporation. P is the common par-
ent of a parent-subsidiary controlled group
consisting of member corporations P and S.

Example 2. Assume the same facts as in Ex-
ample 1. Assume further that S owns stock
possessing 80 percent of the total value of
shares of all classes of stock of X Corpora-
tion. P is the common parent of a parent-
subsidiary controlled group consisting of
member corporations P, S, and X. The result
would be the same if P, rather than S, owned
the X stock.

Example 3. P Corporation owns 80 percent
of the only class of stock of S Corporation
and S, in turn, owns 40 percent of the only
class of stock of X Corporation. P also owns
80 percent of the only class of stock of Y Cor-
poration and Y, in turn, owns 40 percent of
the only class of stock of X. P is the common
parent of a parent-subsidiary controlled
group consisting of member corporations P,
S, X,and Y.

Example 4. P Corporation owns 75 percent
of the only class of stock of Y and Z Corpora-
tions; Y owns all the remaining stock of Z;
and Z owns all the remaining stock of Y.
Since intercompany stockholdings are ex-
cluded (that is, are not treated as out-
standing) for purposes of determining wheth-
er P owns stock possessing at least 80 per-
cent of the voting power or value of at least
one of the other corporations, P is treated as
the owner of stock possessing 100 percent of
the voting power and value of Y and of Z for
purposes of paragraph (a)(2)(i)(B) of this sec-
tion. Also, stock possessing 100 percent of
the voting power and value of Y and Z is
owned by the other corporations in the group
within the meaning of paragraph (a)(2)(i)(A)
of this section. (P and Y together own stock
possessing 100 percent of the voting power
and value of Z, and P and Z together own
stock possessing 100 percent of the voting
power and value of Y.) Therefore, P is the
common parent of a parent-subsidiary con-
trolled group of corporations consisting of
member corporations P, Y, and Z.

(3) Brother-sister controlled group—(i)
Definition. The term brother-sister con-
trolled group means two or more cor-
porations if the same five or fewer per-
sons who are individuals, estates, or
trusts own (directly and with the appli-
cation of the rules contained in §1.1563—
3(b)) stock possessing more than 50 per-
cent of the total combined voting
power of all classes of stock entitled to
vote or more than 50 percent of the
total value of shares of all classes of
stock of each corporation, taking into
account the stock ownership of each
such person only to the extent such
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stock ownership is identical with re-
spect to each such corporation.

(i1) Additional stock ownership require-
ment for purposes of certain other provi-
sions of law. For purposes of any provi-
sion of law (other than sections 1561
through 1563) that incorporates the sec-
tion 1563(a) definition of a controlled
group, the term brother-sister controlled
group means two or more corporations
if the same five or fewer persons who
are individuals, estates, or trusts own
(directly and with the application of
the rules contained in §1.1563-3(b))
stock possessing—

(A) At least 80 percent of the total
combined voting power of all classes of
stock entitled to vote or at least 80
percent of the total value of shares of
all classes of stock of each corporation
(the 80 percent requirement);

(B) More than 50 percent of the total
combined voting power of all classes of
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stock entitled to vote or more than 50
percent of the total value of shares of
all classes of stock of each corporation,
taking into account the stock owner-
ship of each such person only to the ex-
tent such stock ownership is identical
with respect to each such corporation
(the more-than-50 percent identical
ownership requirement); and

(C) The five or fewer persons whose
stock ownership is considered for pur-
poses of the 80 percent requirement
must be the same persons whose stock
ownership is considered for purposes of
the more-than-50 percent identical
ownership requirement.

(iii) Examples. The principles of para-
graph (a)(3)(ii) of this section may be
illustrated by the following examples:

Example 1. (i) The outstanding stock of cor-
porations P, W, X, Y, and Z, which have only
one class of stock outstanding, is owned by
the following unrelated individuals:

Individuals P (%) W (%) X (%) Y (%) Z (%) o'v‘\’/ﬁg‘r'scﬁ'p
55 51 55 55 55 | 51.
45 49| ... | (45% in P and W).
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moow>

100

100

(ii) Corporations P and W are members of
a brother-sister controlled group of corpora-
tions. Although the more-than-50 percent
identical ownership requirement is met for
all 5 corporations, corporations X, Y, and Z
are not members because at least 80 percent
of the stock of each of those corporations is
not owned by the same 5 or fewer persons
whose stock ownership is considered for pur-
poses of the more-than-50 percent identical
ownership requirement.

Example 2. (i) The outstanding stock of cor-
porations X and Y, which have only one class
of stock outstanding, is owned by the fol-
lowing unrelated individuals:

Corporations
Individuals
X (%) Y (%)
12 12
12 12
12 12
12 12
13 13
13 13
13 13
13 13
Total .o 100 100
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(ii) Any group of five of the shareholders
will own more than 50 percent of the stock in
each corporation, in identical holdings. How-
ever, X and Y are not members of a brother-
sister controlled group because at least 80
percent of the stock of each corporation is
not owned by the same five or fewer persons.

Example 3. (i) Corporation X and Y each
have two classes of stock outstanding, vot-
ing common and non-voting common. (None
of this stock is excluded from the definition
of stock under section 1563(c).) Unrelated in-
dividuals A and B own the following percent-
ages of the class of stock entitled to vote
(voting) and of the total value of shares of
all classes of stock (value) in each of cor-
porations X and Y:

Individ- Corporations
uals X Y
AL 100% voting; 60% value | 75% voting; 60% value.
B .. 0% voting; 10% value ... | 25% voting; 10% value.

(ii) No other shareholder of X owns (or is
considered to own) any stock in Y. X and Y
are a brother-sister controlled group of cor-
porations. The group meets the more-than-50
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percent identical ownership requirement be-
cause A and B own more than 50 percent of
the total value of shares of all classes of
stock of X and Y in identical holdings. (The
group also meets the more-than-50 percent
identical ownership requirement because of
A’s voting stock ownership.) The group
meets the 80 percent requirement because A
and B own at least 80 percent of the total
combined voting power of all classes of stock
entitled to vote.

Example 4. Assume the same facts as in Ex-
ample 3 except that the value of the stock
owned by A and B is not more than 50 per-
cent of the total value of shares of all classes
of stock of each corporation in identical
holdings. X and Y are not a brother-sister
controlled group of corporations. The group
meets the more-than-50 percent identical
ownership requirement because A owns more
than 50 percent of the total combined voting
power of the voting stock of each corpora-
tion. For purposes of the 80 percent require-
ment, B’s voting stock in Y cannot be com-
bined with A’s voting stock in Y since B, who
does not own any voting stock in X, is not a
person whose ownership is considered for
purposes of the more-than-50 percent iden-
tical ownership requirement. Because no
other shareholder owns stock in both X and
Y, these other shareholders’ stock ownership
is not counted towards meeting either the
more-than-50 percent identical ownership re-
quirement or the 80 percent ownership re-
quirement.

(iv) Special rule if prior law applies.
Paragraph (a)(3)(ii) of this section, as
amended by TD 8179, applies to taxable
years ending on or after December 31,
1970. See, however, the transitional
rule in paragraph (d) of this section.

(4) Combined group—((i) Definition. The
term combined group means any group
of three or more corporations if—

(A) Each such corporation is a mem-
ber of either a parent-subsidiary con-
trolled group of corporations or a
brother-sister controlled group of cor-
porations; and

(B) At least one of such corporations
is the common parent of a parent-sub-
sidiary controlled group and also is a
member of a brother-sister controlled
group.

(ii) Examples. The definition of a com-
bined group of corporations may be il-
lustrated by the following examples:

Example 1. A, an individual, owns stock
possessing 80 percent of the total combined
voting power of all classes of the stock of
corporations X and Y. Y, in turn, owns stock
possessing 80 percent of the total combined
voting power of all classes of the stock of
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corporation Z. X, Y, and Z are members of
the same combined group since—

(i) X, Y, and Z are each members of either
a parent-subsidiary or brother-sister con-
trolled group of corporations; and

(ii) Y is the common parent of a parent-
subsidiary controlled group of corporations
consisting of Y and Z, and also is a member
of a brother-sister controlled group of cor-
porations consisting of X and Y.

Example 2. Assume the same facts as in Ex-
ample 1, and further assume that corporation
X owns 80 percent of the total value of shares
of all classes of stock of corporation S. X, Y,
Z, and S are members of the same combined
group.

(5) Life insurance controlled group—(@i)
Definition. The term life insurance con-
trolled group means two or more life in-
surance companies each of which is a
member of a controlled group of cor-
porations described in paragraph (a)(2),
(a)(3)(1), or (a)(4) of this section and to
which §1.1502-47(f)(6) does not apply.
Such insurance companies shall be
treated as a controlled group of cor-
porations separate from any other cor-
porations which are members of a con-
trolled group described in such para-
graph (a)(2), (a)(3)(i), or (a)(4) of this
section. For purposes of this section,
the common parent of the controlled
group described in paragraph (a)(2) of
this section shall be referred to as the
common parent of the life insurance
controlled group.

(ii) Examples. The following examples
illustrate the definition of a life insur-
ance controlled group. In these exam-
ples, L indicates a life company, an-
other letter indicates a nonlife com-
pany and each corporation uses the cal-
endar year as its taxable year:

Example 1. Since January 1, 1999, corpora-
tion P has owned all the stock of corpora-
tions L, and Y, and L; has owned all the
stock of corporation X. On January 1, 2005, Y
acquired all of the stock of corporation L.
Since L, and L, are members of a parent-
subsidiary controlled group of corporations,
such companies are treated as members of a
life insurance controlled group separate from
the parent-subsidiary controlled group con-
sisting of P, X and Y. For purposes of this
section, P is referred to as the common par-
ent of the life insurance controlled group
even though P is not a member of such
group.

Example 2. The facts are the same as in Ex-
ample 1, except that, beginning with the 2005
tax year, the P affiliated group elected to
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file a consolidated return and P made a sec-
tion 1504(c)(2) election. Pursuant to para-
graph (a)(5)(i) of this section, L., and L, are
not members of a separate life insurance
controlled group. Instead, P, X, Y, L; and L,
constitute one controlled group. See §1.1502—
47()(6).

(6) Voting power of stock. For purposes
of this section, and §§1.1563-2 and
1.1563-3, in determining whether the
stock owned by a person (or persons)
possesses a certain percentage of the
total combined voting power of all
classes of stock entitled to vote of a
corporation, consideration will be
given to all the facts and cir-
cumstances of each case. A share of
stock will generally be considered as
possessing the voting power accorded
to such share by the corporate charter,
by-laws, or share certificate. On the
other hand, if there is any agreement,
whether express or implied, that a
shareholder will not vote his stock in a
corporation, the formal voting rights
possessed by his stock may be dis-
regarded in determining the percentage
of the total combined voting power
possessed by the stock owned by other
shareholders in the corporation, if the
result is that the corporation becomes
a component member of a controlled
group of corporations. Moreover, if a
shareholder agrees to vote his stock in
a corporation in the manner specified
by another shareholder in the corpora-
tion, the voting rights possessed by the
stock owned by the first shareholder
may be considered to be possessed by
the stock owned by such other share-
holder if the result is that the corpora-
tion becomes a component member of a
controlled group of corporations.

(b) Component members—(1) In gen-
eral—(i) Definition. For purposes of sec-
tions 1561 through 1563, a corporation is
with respect to its taxable year a com-
ponent member of a controlled group of
corporations for the group’s testing
date if such corporation—

(A) Is a member of such controlled
group on such testing date and is not
treated as an excluded member under
paragraph (b)(2) of this section; or

(B) Is not a member of such con-
trolled group on such testing date but
is treated as an additional member
under paragraph (b)(3) of this section.

(i1) Member of a controlled group of cor-
porations. For purposes of sections 1561
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through 1563, a member of a controlled
group is a corporation connected with
other member(s) of a controlled group
under the stock ownership rules and
the stock qualification rules set forth
in section 1563. Under these rules, for a
corporation to qualify as a component
member of the group with respect to a
group’s December 31st testing date (or
the short-year testing date for a short-
year member), that corporation does
not have to be a member of that group
on that group’s testing date. In addi-
tion, a corporation that is a member of
a controlled group on the group’s test-
ing date does not necessarily qualify as
a component member of that group
with respect to that testing date.

(iii) Additional concepts used in apply-
ing the controlled group rules.

(A) The term testing date means the
date used for determining the status of
controlled group members as either
component members or excluded mem-
bers. That testing date is then also
used to determine which taxable years
of those component members are to be
subjected to the controlled group rules.
Generally, a member’s testing date is
the December 31st date included within
that member’s taxable year, whether
such member is on a calendar or fiscal
taxable year. However, if a component
member of a controlled group has a
short taxable year that does not in-
clude a December 31st date, then the
last day of that short taxable year be-
comes that member’s testing date.

(B) The term testing period means the
time period used for determining the
status of controlled group members as
either component members or excluded
members. The testing period begins on
the first day of a member’s taxable
year and ends on the day before its
testing date. (Generally, the testing
date is December 31st, but for a compo-
nent member having a short taxable
yvear not ending on December 31st, the
testing date for the short taxable year
of that member (and only that mem-
ber) becomes the last day of that mem-
ber’s short taxable year.) Thus, for a
member on a fiscal taxable year, the
portion of its taxable year beginning
on December 31st and ending on the
last day of its taxable year is not taken
into account for determining its status
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as a component member or an excluded
member.

(2) Ezxcluded members—(i) Temporal
test. A corporation, which is a member
of a controlled group of corporations
on the group’s testing date, a date in-
cluded within that member’s taxable
year, but who was a member of such
group for less than one-half of the
number of days of its testing period,
shall be treated as an excluded member
of such group for that group’s testing
date.

(ii) Qualification test. A corporation
which is a member of a controlled
group of corporations on a testing date
shall be treated as an excluded member
of such group on such date if, for its
taxable year including such date, such
corporation is—

(A) Exempt from taxation under sec-
tion 501(a) (except a corporation which
is subject to tax on its unrelated busi-
ness taxable income under section 511)
or 521 for such taxable year;

(B) A foreign corporation not subject
to taxation under section 882(a) for the
taxable year;

(C) An S corporation (as defined in
section 1361) for purposes of any tax
benefit item described in section
1561(a) to which it is not subject;

(D) A franchised corporation (as de-
fined in section 1563(f)(4) and §1.1563-4);
or

(E) An insurance company subject to
taxation under section 801, unless such
insurance company (without regard to
this paragraph (b)(2)(ii)(E)) is a compo-
nent member of a life insurance con-
trolled group described in paragraph
(a)(b)(i) of this section or unless
§1.1502-47(f)(6) applies (which treats a
life insurance company, for which a
section 1504(c)(2) election is effective,
as a member (whether eligible or ineli-
gible) of a life-nonlife affiliated group).

(3) Additional members. A corporation
shall be treated as an additional mem-
ber of a controlled group of corpora-
tions, that is, an additional component
member, on the group’s testing date if
it—

(i) Is not a member of such group on
such date;

(ii) Is not described, with respect to
such taxable year, in paragraph
®d@)IADA),  (@EDHB),  (b)(2)(AD)(O),
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(b)(2)(i1)(D), or (b)(2)({i)(E) of this sec-
tion; and

(iii) Was a member of such group for
one-half (or more) of the number of
days in its testing period.

(4) Examples. The provisions of this
paragraph (b) may be illustrated by the
following examples:

Example 1. B, an individual, owns all of the
stock of corporations W and X on each day of
1964. W and X each use the calendar year as
their taxable year. On January 1, 1964, B also
owns all the stock of corporation Y (a fiscal
year corporation with a taxable year begin-
ning on July 1, 1964, and ending on June 30,
1965), which stock he sells on October 15,
1964. On December 1, 1964, B purchases all the
stock of corporation Z (a fiscal year corpora-
tion with a taxable year beginning on Sep-
tember 1, 1964, and ending on August 31,
1965). On December 31, 1964, W, X, and Z are
members of the same controlled group. How-
ever, the component members of the group
on such December 3lst are W, X, and Y.
Under paragraph (b)(2)(i) of this section, Z is
treated as an excluded member of the group
on December 31, 1964, since Z was a member
of the group for less than one-half of the
number of days (29 out of 121 days) during
the period beginning on September 1, 1964
(the first day of its taxable year) and ending
on December 30, 1964. Under paragraph (b)(3)
of this section, Y is treated as an additional
member of the group on December 31, 1964,
since Y was a member of the group for at
least one-half of the number of days (107 out
of 183 days) during the period beginning on
July 1, 1964 (the first day of its taxable year)
and ending on December 30, 1964.

Example 2. On January 1, 1964, corporation
P owns all the stock of corporation S, which
in turn owns all the stock of corporation S-
1. On November 1, 1964, P purchases all of the
stock of corporation X from the public and
sells all of the stock of S to the public. Cor-
poration X owns all the stock of corporation
Y during 1964. P, S, S-1, X, and Y file their
returns on the basis of the calendar year. On
December 31, 1964, P, X, and Y are members
of a parent-subsidiary controlled group of
corporations; also, corporations S and S-1
are members of a different parent-subsidiary
controlled group on such date. However,
since X and Y have been members of the par-
ent-subsidiary controlled group of which P is
the common parent for less than one-half the
number of days during the period January 1
through December 30, 1964, they are not com-
ponent members of such group on such date.
On the other hand, X and Y have been mem-
bers of a parent-subsidiary controlled group
of which X is the common parent for at least
one-half the number of days during the pe-
riod January 1 through December 30, 1964,
and therefore they are component members
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of such group on December 31, 1964. Also
since S and S-1 were members of the parent-
subsidiary controlled group of which P is the
common parent for at least one-half the
number of days in the taxable years of each
such corporation during the period January 1
through December 30, 1964, P, S, and S-1 are
component members of such group on De-
cember 31, 1964.

Example 3. Throughout 1964, corporation M
owns all the stock of corporation F which, in
turn, owns all the stock of corporations L,
L,, X, and Y. M is a domestic mutual insur-
ance company subject to taxation under sec-
tion 821, F is a foreign corporation not en-
gaged in a trade or business within the
United States, Li; and L, are domestic life in-
surance companies subject to taxation under
section 802, and X and Y are domestic cor-
porations subject to tax under section 11 of
the Code. Each corporation uses the calendar
year as its taxable year. On December 31,
1964, M, F, L;, 1,, X, and Y are members of
a parent-subsidiary controlled group of cor-
porations. However, under paragraph
(b)(2)(ii) of this section, M, F, L, and L, are
treated as excluded members of the group on
December 31, 1964. Thus, on December 31,
1964, the component members of the parent-
subsidiary controlled group of which M is the
common parent include only X and Y.

Furthermore, since paragraph (b)(2)(ii)(E)
of this section does not result in L, and L.
being treated as excluded members of a life
insurance controlled group, L, and L, are
component members of a life insurance con-
trolled group on December 31, 1964.

Example 4. Individual A owns all of the
stock of corporations X, Y and Z. Each of
these corporations is an S corporation. X, Y,
and Z are each members of a brother-sister
controlled group, even though each such cor-
poration is treated as an excluded member of
such group. See §1.1563-1(b)(2)(ii)(C).

(5) Application of constructive owner-
ship rules. For purposes of paragraphs
(b)(2)(1) and (b)(3)(iii) of this section, it
is necessary to determine whether a
corporation was a member of a con-
trolled group of corporations for one-
half (or more) of the number of days in
its taxable year which precede the De-
cember 31st falling within such taxable
year. Therefore, the constructive own-
ership rules contained in §1.1563-3(b)
(to the extent applicable in making
such determination) must be applied on
a day-by-day basis. For example, if P
Corporation owns all the stock of X
Corporation on each day of 1964, and on
December 30, 1964, acquires an option
to purchase all the stock of Y Corpora-
tion (a calendar-year taxpayer which
has been in existence on each day of
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1964), the application of §1.1563-3(b)(1)
on a day-by-day basis results in Y
being a member of the brother-sister
controlled group on only one day of Y’s
1964 year which precedes December 31,
1964. Accordingly, since Y is not a
member of such group for one-half or
more of the number of days in its 1964
yvear preceding December 31, 1964, Y is
treated as an excluded member of such
group on December 31, 1964.

(c) Overlapping groups—(1) In general.
If on a December 31st a corporation is
a component member of a controlled
group of corporations by reason of own-
ership of stock possessing at least 80
percent of the total value of shares of
all classes of stock of the corporation,
and if on such December 31st such cor-
poration is also a component member
of another controlled group of corpora-
tions by reason of ownership of other
stock (that is, stock not used to satisfy
the at-least-80 percent total value test)
possessing at least 80 percent of the
total combined voting power of all
classes of stock of the corporation enti-
tled to vote, then such corporation
shall be treated as a component mem-
ber only of the controlled group of
which it is a component member by
reason of the ownership of at least 80
percent of the total value of its shares.

(2) Brother-sister controlled groups—(i)
One corporation. If on a December 31st,
a corporation would, without the appli-
cation of this paragraph (c)(2), be a
component member of more than one
brother-sister controlled group on such
date, the corporation will be treated as
a component member of only one such
group on such date. Such corporation
may elect the group in which it is to be
included by including on or with its in-
come tax return for the taxable year
that includes such date a statement en-
titled, “STATEMENT TO ELECT CON-
TROLLED GROUP PURSUANT TO
§1.1563-1(c)(2).”” This statement must
include—

(A) A description of each of the con-
trolled groups in which the corporation
could be included. The description
must include the name and employer
identification number of each compo-
nent member of each such group and
the stock ownership of the component
members of each such group; and
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(B) The following representation: [IN-
SERT NAME AND EMPLOYER IDEN-
TIFICATION NUMBER OF CORPORA-
TION] ELECTS TO BE TREATED AS A
COMPONENT MEMBER OF THE [IN-
SERT DESIGNATION OF GROUP].

(ii) Multiple corporations. If more than
one corporation would, without the ap-
plication of this paragraph (c)(2), be a
component member of more than one
controlled group, those corporations
electing to be component members of
the same group must file a single state-
ment. The statement must contain the
information described in paragraph
(c)(2)() of this section, plus the names
and employer identification numbers of
all other corporations designating the
same group. The original statement
must be included on or with the origi-
nal Federal income tax return (includ-
ing any amended return filed on or be-
fore the due date (including extensions)
of such return) of the corporation that,
among those corporations which would
(without the application of this para-
graph (c)(2)) belong to more than one
group, has the taxable year including
such December 31st which ends on the
earliest date. That corporation must
provide a copy of the statement to each
other corporation included in the
statement and represent in its state-
ment that it has done so. Either the
original or a copy of the statement
must be retained by each corporation
as part of its records. See §1.6001-1(e) of
this chapter.

(iii) FElection. (A) An election filed
under this paragraph (c)(2) is irrev-
ocable and effective until a change in
the stock ownership of the corporation
results in termination of membership
in the controlled group in which such
corporation has been included.

(B) In the event no election is filed in
accordance with the provisions of this
paragraph (¢)(2), then the Internal Rev-
enue Service will determine the group
in which such corporation is to be in-
cluded. Such determination will be
binding for all subsequent years unless
the corporation files a valid election
with respect to any such subsequent
year or until a change in the stock
ownership of the corporation results in
termination of membership in the con-
trolled group in which such corpora-
tion has been included.
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(iv) Examples. The provisions of this
paragraph (c)(2) may be illustrated by
the following examples (in which it is
assumed that all the individuals are
unrelated):

Example 1. (i) On each day of 1970 all the
outstanding stock of corporations X, Y, and
Z is held in the following manner:

Corporations
Individuals
X(%) | Y(%) | Z(%)
A . 55 40 5
B 40 20 40
C .. 5 40 55

(ii) Since the more-than-50 percent iden-
tical ownership requirement of section
1563(a)(2) is met with respect to corporations
X and Y and with respect to corporations Y
and Z, but not with respect to corporations
X, Y, and Z, corporation Y would, without
the application of this paragraph (c)(2), be a
component member on December 31, 1970, of
overlapping groups consisting of X and Y and
of Y and Z. If Y does not file an election in
accordance with paragraph (c¢)(2)(i) of this
section, the Internal Revenue Service will
determine the group in which Y is to be in-
cluded.

Example 2. (i) On each day of 1970, all the
outstanding stock of corporations V, W, X,
Y, and Z is held in the following manner:

Corporations
Individuals
\Y W X Y z

D .. 52 52 52 52 52
E .. 40 2 2 2 2
F .. 2 40 2 2 2
G .. 2 2 40 2 2
H.. 2 2 2 40 2
I ... 2 2 2 2 40

(ii) On December 31, 1970, the more-than-50
percent identical ownership requirement of
section 1563(a)(2) may be met with regard to
any combination of the corporations but all
five corporations cannot be included as com-
ponent members of a single controlled group
because the inclusion of all the corporations
in a single group would be dependent upon
taking into account the stock ownership of
more than five persons. Therefore, if the cor-
porations do not file a statement in accord-
ance with paragraph (c)(2)(ii) of this section,
the Internal Revenue Service will determine
the group in which each corporation is to be
included. The corporations or the Internal
Revenue Service, as the case may be, may
designate that three corporations be in-
cluded in one group and two corporations in
another, or that any four corporations be in-
cluded in one group and that the remaining
corporation not be included in any group.
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(d) Transitional rules—(1) In general.
Treasury decision 8179 amended para-
graph (a)(3)(ii) of this section to revise
the definition of a brother-sister con-
trolled group of corporations. In gen-
eral, those amendments are effective
for taxable years ending on or after De-
cember 31, 1970.

(2) Limited mnonretroactivity—(@{) Old
group. Under the authority of section
7805(b), the Internal Revenue Service
will treat an old group as a brother-sis-
ter controlled group corporations for
purposes of applying sections 401,
404(a), 408(k), 409A, 410, 411, 412, 414, 415,
and 4971 of the Internal Revenue Code
(Code) and sections 202, 203, 204, and 302
of the Employment Retirement Income
Security Act of 1974 (ERISA) in a plan
year or taxable year beginning before
March 2, 1988, to the extent necessary
to prevent an adverse effect on any old
member (or any other corporation), or
on any plan or other entity described
in such sections (including plans, etc.,
of corporations not part of such old
group), that would result solely from
the retroactive effect of the amend-
ment to this section by TD 8179. An ad-
verse effect includes the disqualifica-
tion of a plan or the disallowance of a
deduction or credit for a contribution
to a plan. The Internal Revenue Serv-
ice, however, will not treat an old
member as a member of an old group to
the extent that such treatment will
have an adverse effect on that old
member.

(ii) Old member of old group. Section
7805(b) will not be applied pursuant to
paragraph (d)(2)(i) of this section to
treat an old member of an old group as
a member of a brother-sister controlled
group to prevent an adverse effect for a
taxable year if, for that taxable year,
that old member treats or has treated
itself as not being a member of that old
group for purposes of sections 401,
404(a), 408(k), 409A, 410, 411, 412, 414, 415,
and 4971 of the Code and sections 202,
203, 204, and 302 and title IV of ERISA
for such taxable year (such as by filing,
with respect to such taxable year, a re-
turn, amended return, or claim for
credit or refund in which the amount of
any deduction, credit, limitation, or
tax due is determined by treating itself
as not being a member of the old group
for purposes of those sections). How-
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ever, the fact that one or more (but not
all) of the old members do not qualify
for section 7805(b) treatment because of
the preceding sentence will not pre-
clude that old member (or members)
from being treated as a member of the
old group under paragraph (d)(2)(i) of
this section in order to prevent the dis-
allowance of a deduction or credit of
another old member (or other corpora-
tion) or to prevent the disqualification
of, or other adverse effect on, another
old member’s plan (or other entity) de-
scribed in the sections of the Code and
ERISA enumerated in such paragraph.

(3) Election of general monretroactivity.
In the case of a taxable year ending on
or after December 31, 1970, and before
March 2, 1988, an old group will be
treated as a brother-sister controlled
group of corporations for all purposes
of the Code for such taxable year if—

(i) Each old member files a statement
consenting to such treatment for such
taxable year with the District Director
having audit jurisdiction over its re-
turn within six months after March 2,
1988; and

(ii) No old member—

(A) Files or has filed, with respect to
such taxable year, a return, amended
return, or claim for credit or refund in
which the amount of any deduction,
credit, limitation, or tax due is deter-
mined by treating any old member as
not a member of the old group; or

(B) Treats the employees of all mem-
bers of the old group as not being em-
ployed by a single employer for pur-
poses of sections 401, 404(a), 408(k),
409A, 410, 411, 412, 414, 415, and 4971 of
the Code and sections 202, 203, 204, and
302 of ERISA for such taxable year.

(4) Definitions. For purposes of this
paragraph (d)—

(i) An old group is a brother-sister
controlled group of corporations, deter-
mined by applying paragraph (a)(3)(ii)
of this section as in effect before the
amendments made by TD 8179, that is
not a brother-sister controlled group of
corporations, determined by applying
paragraph (a)(3)(ii) of this section as
amended by such Treasury decision;
and

(ii) An old member is any corporation
that is a member of an old group.

(b) Election to choose between member-
ship in more than one controlled group—
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(i) In general. A corporation may make
an election under paragraph (c)(2) of
this section by filing an amended re-
turn on or before September 2, 1988 if—

(A) An old member has filed an elec-
tion under paragraph (c)(2) of this sec-
tion to be treated as a component
member of an old group for a December
31st before March 2, 1988; and

(B) That corporation would (without
regard to such paragraph (c)(2)) be a
component member of more than one
brother-sister controlled group (not in-
cluding an old group) on December
31st.

(ii) Exception. This paragraph (d)(5)
does not apply to a corporation that is
treated as a member of an old group
under paragraph (d)(3) of this section.

(6) Refunds. See section 6511(a) for pe-
riod of limitation on filing claims for
credit or refund.

(e) Effective/applicability date. This
section applies to taxable years begin-
ning on or after May 26, 2009. However,
taxpayers may apply this section to
taxable years beginning before May 26,
2009. For taxable years beginning be-
fore May 26, 2009, see §1.1563-1T as con-
tained in 26 CFR part 1 in effect on
April 1, 2009. Paragraph (a)(1)(ii) of this
section applies to taxable years begin-
ning on or after April 11, 2011.

[T.D. 9451, 74 FR 25148, May 27, 2009, as
amended by T.D. 9522, 76 FR 19907, Apr. 11,
2011]

§1.1563-2 Excluded stock.

(a) Certain stock excluded. For pur-
poses of sections 1561 through 1563 and
the regulations thereunder, the term
‘“‘stock’ does not include:

(1) Nonvoting stock which is limited
and preferred as to dividends, and

(2) Treasury stock.

(b) Stock treated as excluded stock—(1)
Parent-subsidiary controlled group. If a
corporation (hereinafter in this para-
graph referred to as ‘‘parent corpora-
tion’’) owns 50 percent or more of the
total combined voting power of all
classes of stock entitled to vote or 50
percent or more of the total value of
shares of all classes of stock in another
corporation (hereinafter in this para-
graph referred to as ‘‘subsidiary cor-
poration’), the provisions of subpara-
graph (2) of this paragraph shall apply.
For purposes of this subparagraph,

37

§1.1563-2

stock owned by a corporation means
stock owned directly plus stock owned
with the application of the construc-
tive ownership rules of paragraph (b)
(1) and (4) of §1.1563-3, relating to op-
tions and attribution from corpora-
tions. In determining whether the
stock owned by a corporation possesses
the requisite percentage of the total
combined voting power of all classes of
stock entitled to vote of another cor-
poration, see paragraph (a)(6) of
§1.1563-1.

(2) Stock treated as not outstanding. If
the provisions of this subparagraph
apply, then for purposes of determining
whether the parent corporation or the
subsidiary corporation is a member of
a parent-subsidiary controlled group of
corporations within the meaning of
paragraph (a)(2) of §1.1563-1, the fol-
lowing stock of the subsidiary corpora-
tion shall, except as otherwise provided
in paragraph (c) of this section, be
treated as if it were not outstanding:

(i) Plan of deferred compensation.
Stock in the subsidiary corporation
held by a trust which is part of a plan
of deferred compensation for the ben-
efit of the employees of the parent cor-
poration or the subsidiary corporation.
The term ‘‘plan of deferred compensa-
tion”” shall have the same meaning
such term has in section 406(a)(3) and
the regulations thereunder.

(i1) Principal stockholders and officers.
Stock in the subsidiary corporation
owned (directly and with the applica-
tion of the rules contained in para-
graph (b) of §1.1563-3) by an individual
who is a principal stockholder or offi-
cer of the parent corporation. A prin-
cipal stockholder of the parent cor-
poration is an individual who owns (di-
rectly and with the application of the
rules contained in paragraph (b) of
§1.1563-3) 5 percent or more of the total
combined voting power of all classes of
stock entitled to vote or 5 percent or
more of the total value of shares of all
classes of stock of the parent corpora-
tion. An officer of the parent corpora-
tion includes the president, vice-presi-
dents, general manager, treasurer, sec-
retary, and comptroller of such cor-
poration, and any other person who
performs duties corresponding to those
normally performed by persons occu-
pying such positions.
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