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§34.3

price of the instrument, the value of
such options calculated using a com-
mercially reasonable method appro-
priate to the instrument being priced.
(g) Reference price. A reference price
means a price nearest the current spot
or forward price, whichever is used to
price instrument, at which a com-
modity-dependent payment becomes
non-zero, or, in the case where two po-
tential reference prices exist, the price
that results in the greatest com-
modity-dependent value.

§34.3 Hybrid instrument exemption.

(a) A hybrid instrument is exempt
from all provisions of the Act and any
person or class of persons offering, en-
tering into, rendering advice or ren-
dering other services with respect to
such exempt hybrid instrument is ex-
empt for such activity from all provi-
sions of the Act (except in each case
section 2(a)(1)(B)), provided the fol-
lowing terms and conditions are met:

(1) The instrument is:

(i) An equity or debt security within
the meaning of section 2(1) of the Secu-
rities Act of 1933; or

(ii) A demand deposit, time deposit or
transaction account within the mean-
ing of 12 CFR 204.2 (b)(1), (c)(1) and (e),
respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance
Act; an insured credit union as defined
in section 101 of the Federal Credit
Union Act; or a Federal or State
branch or agency of a foreign bank as
defined in section 1 of the Inter-
national Banking Act;

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the
commodity-independent value of the
commodity-independent component;

(3) Provided that:

(i) An issuer must receive full pay-
ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the
life of the instrument or at maturity;
and

(ii) The instrument is not marketed
as a futures contract or a commodity
option, or, except to the extent nec-
essary to describe the functioning of
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the instrument or to comply with ap-
plicable disclosure requirements, as
having the characteristics of a futures
contract or a commodity option; and

(iii) The instrument does not provide
for settlement in the form of a delivery
instrument that is specified as such in
the rules of a designed contract mar-
ket;

(4) The instrument is initially issued
or sold subject to applicable federal or
state securities or banking laws to per-
sons permitted thereunder to purchase
or enter into the hybrid instrument.
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otherwise noted.

§35.1 Definitions.

(a) Scope. The provisions of this part
shall apply to any swap agreement
which may be subject to the Act, and
which has been entered into on or after
October 23, 1974.

(b) Definitions. As used in this part:

(1) Swap agreement means:

(i) An agreement (including terms
and conditions incorporated by ref-
erence therein) which is a rate swap
agreement, basis swap, forward rate
agreement, commodity swap, interest
rate option, forward foreign exchange
agreement, rate cap agreement, rate
floor agreement, rate collar agreement,
currency swap agreement, cross-cur-
rency rate swap agreement, currency
option, any other similar agreement
(including any option to enter into any
of the foregoing);

(ii) Any combination of the fore-
going; or

(iii) A master agreement for any of
the foregoing together with all supple-
ments thereto.

(2) Eligible swap participant means,
and shall be limited to the following
persons or classes of persons:

(i) A bank or trust company (acting
on its own behalf or on behalf of an-
other eligible swap participant);

(ii) A savings association or credit
union;

414



Commodity Futures Trading Commission

(iii) An insurance company;

(iv) An investment company subject
to regulation under the Investment
Company Act of 1940 (156 U.S.C. 80a-1 et
seq.) or a foreign person performing a
similar role or function subject as such
to foreign regulation, Provided That
such investment company or foreign
person is not formed solely for the spe-
cific purpose of constituting an eligible
swap participant;

(v) A commodity pool formed and op-
erated by a person subject to regula-
tion under the Act or a foreign person
performing a similar role or function
subject as such to foreign regulation,
provided that such commodity pool or
foreign person is not formed solely for
the specific purpose of constituting an
eligible swap participant and has total
assets exceeding $5,000,000;

(vi) A corporation, partnership, pro-
prietorship, organization, trust, or
other entity not formed solely for the
specific purpose of constituting an eli-
gible swap participant (A) which has
total assets exceeding $10,000,000, or (B)
the obligations of which under the
swap agreement are guaranteed or oth-
erwise supported by a letter of credit
or keepwell, support, or other agree-
ment by any such entity referenced in
this paragraph (b)(2)(vi)(A) of this sec-
tion or by an entity referred to in para-
graph (b)(2) (1), (i), (iii), (iv), (v), (vi) or
(viii) of this section; or (C) which has a
net worth of $1,000,000 and enters into
the swap agreement in connection with
the conduct of its business; or which
has a net worth of $1,000,000 and enters
into the swap agreement to manage the
risk of an asset or liability owned or
incurred in the conduct of its business
or reasonably likely to be owned or in-
curred in the conduct of its business;

(vii) An employee benefit plan sub-
ject to the Employee Retirement In-
come Security Act of 1974 or a foreign
person performing a similar role or
function subject as such to foreign reg-
ulation with total assets exceeding
$5,000,000, or whose investment deci-
sions are made by a bank, trust com-
pany, insurance company, investment
adviser subject to regulation under the
Investment Advisers Act of 1940 (15
U.S.C. 80a-1 et seq.), or a commodity
trading adviser subject to regulation
under the Act;

§35.2

(viii) Any governmental entity (in-
cluding the United States, any state,
or any foreign government) or political
subdivision thereof, or any multi-
national or supranational entity or any
instrumentality, agency, or depart-
ment of any of the foregoing;

(ix) A broker-dealer subject to regu-
lation under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) or a
foreign person performing a similar
role or function subject as such to for-
eign regulation, acting on its own be-
half or on behalf of another eligible
swap participant: Provided, however,
That if such broker-dealer is a natural
person or proprietorship, the broker-
dealer must also meet the require-
ments of either paragraph (b)(2) (vi) or
(x1) of this section;

(x) A futures commission merchant,
floor broker, or floor trader subject to
regulation under the Act or a foreign
person performing a similar role or
function subject as such to foreign reg-
ulation, acting on its own behalf or on
behalf of another eligible swap partici-
pant: Provided, however, that if such fu-
tures commission merchant, floor
broker, or floor trader is a natural per-
son or proprietorship, the futures com-
mission merchant, floor broker, or
floor trader must also meet the re-
quirements of paragraph (b)(2) (vi) or
(x1) of this section; or

(xi) Any natural person with total as-
sets exceeding at least $10,000,000.

§35.2 Exemption.

A swap agreement is exempt from all
provisions of the Act and any person or
class of persons offering, entering into,
rendering advice, or rendering other
services with respect to such agree-
ment, is exempt for such activity from
all provisions of the Act (except in
each case the provisions of sections
2(a)(1)(B), 4b, and 40 of the Act and
§32.9 of this chapter as adopted under
section 4c(b) of the Act, and the provi-
sions of sections 6(c) and 9(a)(2) of the
Act to the extent these provisions pro-
hibit manipulation of the market price
of any commodity in interstate com-
merce or for future delivery on or sub-
ject to the rules of any contract mar-
ket), provided the following terms and
conditions are met:
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(a) The swap agreement is entered
into solely between eligible swap par-
ticipants at the time such persons
enter into the swap agreement;

(b) The swap agreement is not part of
a fungible class of agreements that are
standardized as to their material eco-
nomic terms;

(c) The creditworthiness of any party
having an actual or potential obliga-
tion under the swap agreement would
be a material consideration in entering
into or determining the terms of the
swap agreement, including pricing,
cost, or credit enhancement terms of
the swap agreement; and

(d) The swap agreement is not en-

tered into and traded on or through a
multilateral transaction execution fa-
cility;
Provided, however, That paragraphs (b)
and (d) of Rule 35.2 shall not be deemed
to preclude arrangements or facilities
between parties to swap agreements,
that provide for netting of payment ob-
ligations resulting from such swap
agreements nor shall these subsections
be deemed to preclude arrangements or
facilities among parties to swap agree-
ments, that provide for netting of pay-
ments resulting from such swap agree-
ments; Provided further, That any per-
son may apply to the Commission for
exemption from any of the provisions
of the Act (except 2(a)(1)(B)) for other
arrangements or facilities, on such
terms and conditions as the Commis-
sion deems appropriate, including but
not limited thereto, the applicability
of other regulatory regimes.

PART 36—EXEMPTION OF SECTION
4(c) CONTRACT MARKET TRANS-
ACTIONS

Sec.

36.1 Exemption and definitions.

36.2 Trading of section 4(c) contract market
transactions.

36.3 Section 4(c) contract market trading
rules.

36.4 Listing of section 4(c) contract market
transactions.

36.5 Reporting requirements.

36.6 Special procedures relating to registra-
tion and listing of principals.

36.7 Risk disclosure.

36.8 Suspension or revocation of section 4(c)
contract market transaction exemption.
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36.9 Fraud and manipulation in connection
with section 4(c) contract market trans-
actions.

AUTHORITY: 7 U.S.C. 2, 6, 6c, and 12a.

SOURCE: 60 FR 51342, Oct. 2, 1995, unless
otherwise noted.

§36.1 Exemption and definitions.

(a) Duration of Exemption. The provi-
sions of this part apply to any section
4(c) contract market transaction en-
tered into on or after November 1, 1995.
The provisions of this part expire, and
are no longer valid as to any such
transaction entered into on or after
three years following the date the first
contract trades pursuant to this part.

(b) Scope of exemption. Each board of
trade on which section 4(c) contract
market transactions are permitted to
be traded pursuant to this part shall be
deemed for such purposes to be des-
ignated as a contract market within
the meaning of the Act and, with re-
spect to section 4(c) contract market
transactions, shall comply with and be
subject to all of the provisions of the
Act and the Commission’s regulations
applicable to a contract market other
than those provisions which are specifi-
cally inconsistent with this part, in
which case the provisions of this part
shall govern.

(c) Definitions. As used in this part:

(1) Section 4(c) contract market trans-
action means:

Any agreement, contract, or trans-
action (or class thereof) entered into
on or subject to the rules of a contract
market in accordance with the provi-
sions of this part, and that is executed
by a member of the section 4(c) con-
tract market that is an eligible partici-
pant for its own account, or a futures
commission merchant or floor broker
for its own account or on behalf of an
eligible participant.

(2) Eligible Participant means:

(i) A bank or trust company;

(ii) A savings association or credit
union;

(iii) An insurance company;

(iv) An investment company subject
to regulation under the Investment
Company Act of 1940 (15 U.S.C. §80a-1 et
seq.) or an investment company per-
forming a similar role or function sub-
ject as such to foreign regulation, pro-
vided that such investment company or
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