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§1610.7 Transfers of LSC funds.

(a) If a recipient transfers LSC funds
to another person or entity, the prohi-
bitions and requirements referred to in
this part, except as modified by para-
graphs (b) and (c¢c) of this section, will
apply both to the LSC funds trans-
ferred and to the non-LSC funds of the
person or entity to whom those funds
are transferred.

(b)(1) In regard to the requirement in
§1610.2(b)(b) on priorities, persons or
entities receiving a transfer of LSC
funds shall either:

(i) Use the funds transferred con-
sistent with the recipient’s priorities;
or

(ii) Establish their own priorities for
the use of the funds transferred con-
sistent with 45 CFR part 1620;

(2) In regard to the requirement in
§1610.2(b)(6) on timekeeping, persons or
entities receiving a transfer of LSC
funds are required to maintain records
of time spent on each case or matter
undertaken with the funds transferred.

(c) For a transfer of LLSC funds to bar
associations, pro bono programs, pri-
vate attorneys or law firms, or other
entities for the sole purpose of funding
private attorney involvement activi-
ties (PAI) pursuant to 45 CFR part 1614,
the prohibitions or requirements of
this part shall apply only to the funds
transferred.

§1610.8 Program integrity of recipi-
ent.

(a) A recipient must have objective
integrity and independence from any
organization that engages in restricted
activities. A recipient will be found to
have objective integrity and independ-
ence from such an organization if:

(1) The other organization is a legally
separate entity;

(2) The other organization receives
no transfer of LSC funds, and LSC
funds do not subsidize restricted activi-
ties; and

(3) The recipient is physically and fi-
nancially separate from the other orga-
nization. Mere bookkeeping separation
of LSC funds from other funds is not
sufficient. Whether sufficient physical
and financial separation exists will be
determined on a case-by-case basis and
will be based on the totality of the
facts. The presence or absence of any
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one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include but will not
be limited to:

(i) The existence of separate per-
sonnel;

(ii) The existence of separate ac-
counting and timekeeping records;

(iii) The degree of separation from fa-
cilities in which restricted activities
occur, and the extent of such restricted
activities; and

(iv) The extent to which signs and
other forms of identification which dis-
tinguish the recipient from the organi-
zation are present.

(b) Bach recipient’s governing body
must certify to the Corporation within
180 days of the effective date of this
part that the recipient is in compliance
with the requirements of this section.
Thereafter, the recipient’s governing
body must certify such compliance to
the Corporation on an annual basis.

§1610.9 Accounting.

Funds received by a recipient from a
source other than the Corporation
shall be accounted for as separate and
distinct receipts and disbursements in
a manner directed by the Corporation.
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§1611.1 Purpose.

This part is designed to ensure that a
recipient will determine eligibility ac-
cording to criteria that give preference
to the legal needs of those least able to
obtain legal assistance, and afford suf-
ficient latitude for a recipient to con-
sider local circumstances and its own
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resource limitations. The part also
seeks to ensure that eligibility is de-
termined in a manner conducive to de-
velopment of an effective attorney-cli-
ent relationship.

§1611.2 Definitions.

Governmental program for the poor
means any Federal, State or local pro-
gram that provides benefits of any kind
to persons whose eligibility is deter-
mined on the basis of financial need.

Income means actual current annual
total cash receipts before taxes of all
persons who are resident members of,
and contribute to, the support of a
family unit.

Total cash receipts include money
wages and salaries before any deduc-
tion, but do not include food or rent in
lieu of wages; income from self-employ-
ment after deductions for business or
farm expenses; regular payments from
public assistance; social security; un-
employment and worker’s compensa-
tion; strike benefits from union funds;
veterans benefits; training stipends; al-
imony, child support and military fam-
ily allotments or other regular support
from an absent family member or
someone not living in the household;
public or private employee pensions,
and regular insurance or annuity pay-
ments; and income from dividends, in-
terest, rents, royalties or from estates
and trusts. They do not include money
withdrawn from a bank, tax refunds,
gifts, compensation and/or one-time in-
surance payments for injuries sus-
tained, and non-cash benefits.

§1611.3 Maximum income level.

(a) Every recipient shall establish a
maximum annual income level for per-
sons to be eligible to receive legal as-
sistance under the Act.

(b) Unless specifically authorized by
the Corporation, a recipient shall not
establish a maximum annual income
level that exceeds one hundred and
twenty-five percent (125 percent) of the
current official Federal Poverty In-
come Guidelines. The maximum annual
income levels are set forth in Appendix
A.

(c) Before establishing its maximum
income level, a recipient shall consider
relevant factors including:

(1) Cost-of-living in the locality;

45 CFR Ch. XVI (10-1-01 Edition)

(2) The number of clients who can be
served by the resources of the recipi-
ent;

(3) The population who would be eli-
gible at and below alternative income
levels; and

(4) The availability and cost of legal
services provided by the private bar in
the area.

(d) Unless authorized by §1611.4, no
person whose income exceeds the max-
imum annual income level established
by a recipient shall be eligible for legal
assistance under the Act.

(e) This part does not prohibit a re-
cipient from providing legal assistance
to a client whose annual income ex-
ceeds the maximum income level es-
tablished here, if the assistance pro-
vided the client is supported by funds
from a source other than the Corpora-
tion.

§1611.4 Authorized exceptions.

(a) A person whose gross income ex-
ceeds the maximum income level es-
tablished by a recipient but does not
exceed 150 percent of the national eligi-
bility level (125% of poverty) may be
provided legal assistance under the Act
if:

(1) The person’s circumstances re-
quire that eligibility should be allowed
on the basis of one or more of the fac-
tors set forth in §1611.5(b)(1); or

(2) The person is seeking legal assist-
ance to secure benefits provided by a
governmental program for the poor.

(b) In the event that a recipient de-
termines to serve a person whose gross
income exceeds 126% of poverty, that
decision shall be documented and in-
cluded in the client’s file. The recipient
shall keep such other records as will
provide information to the Corporation
as to the number of clients so served
and the factual bases for the decisions
made.

§1611.5 Determination of eligibility.

(a) The governing body of a recipient
shall adopt guidelines, consistent with
these regulations, for determining the
eligibility of persons seeking legal as-
sistance under the Act. By January 30,
1984, and annually thereafter, guide-
lines shall be reviewed and appropriate
adjustments made.
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(b) In addition to gross income, a re-
cipient shall consider the other rel-
evant factors listed in paragraphs (b)(1)
and (b)(2) of this section before deter-
mining whether a person is eligible to
receive legal assistance.

(1) Factors which shall be used in the
determination of the eligibility of cli-
ents over the maximum income level
shall include:

(A) Current income prospects, taking
into account seasonal variations in in-
come;

(B) Medical expenses, and in excep-
tional instances, with the prior, writ-
ten approval of the project director
based on written documentation re-
ceived by the recipient and available
for review by the Corporation, if a per-
son’s gross income is primarily com-
mitted to medical or nursing home ex-
penses, a person may be served even if
that person’s gross income exceeds 150
percent of the national eligibility
level;

(C) Fixed debts and obligations, in-
cluding unpaid Federal, state and local
taxes from prior years;

(D) Child care, transportation, and
other expenses necessary for employ-
ment;

(E) Expenses associated with age or
physical infirmity of resident family
members; and

(F) Other significant factors related
to financial inability to afford legal as-
sistance.

(2) Factors which shall be used in the
determination of the eligibility of cli-
ents under the maximum income level
shall include:

(A) Current income prospects, taking
into account seasonal variations in in-
come;

(B) The availability of private legal
representation at a low cost with re-
spect to the particular matter in which
assistance is sought;

(C) The consequences for the indi-
vidual if legal assistance is denied;

(D) The existence of assets, including
both liquid and nonliquid, which are
available to the applicant and are in
excess of the asset ceiling set by the re-
cipient pursuant to §1611.6;

(E) Other significant factors related
to financial inability to afford legal as-
sistance, which may include evidence
of a prior administrative or judicial de-
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termination that the person’s present
lack of income results from refusal or
unwillingness, without good cause, to
seek or accept suitable employment.

(3)(A) If a recipient tentatively deter-
mines to serve a client over the max-
imum income level on the basis of fac-
tors listed in §1611.5(b)(1), the factors
listed in §1611.5(b)(2) shall also be used
before reaching a final determination.

(B) If a recipient tentatively deter-
mines not to serve a client under the
maximum income level on the basis of
factors listed in §1611.5(b)(2), the fac-
tors listed in §1611.5(b)(1) must also be
used before reaching a final determina-
tion.

(c) A recipient may provide legal as-
sistance to a group, corporation, or as-
sociation if it is primarily composed of
persons eligible for legal assistance
under the Act and if it provides infor-
mation showing that it lacks, and has
no practical means of obtaining, funds
to retain private counsel.

§1611.6 Asset ceilings.

(a) By January 30, 1984, and annually
thereafter, the governing body of the
recipient shall establish and transmit
to the Corporation guidelines incor-
porating specific and reasonable asset
ceilings, including both liquid and non-
liquid assets, to be utilized in deter-
mining eligibility for services. The
guidelines shall consider the economy
of the service area and the relative
cost-of-living of low-income persons so
as to ensure the availability of services
to those in the greatest economic and
legal need.

(b) The guidelines shall be consistent
with the recipient’s priorities estab-
lished in accordance with 45 CFR 1620
and special consideration shall be
given to the legal needs of the elderly,
institutionalized, and handicapped.

(c) Assets considered shall include all
liquid and non-liquid assets of all per-
sons who are resident members of a
family unit, except that a recipient
may exclude the principal residence of
a client. The guidelines shall take into
account impediments to an individual’s
access to assets of the family unit or
household.

(d) Reasonable equity value in work-
related equipment which is essential to
the employment or self-employment of
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an applicant or member of a family
unit, shall not be utilized to disqualify
an applicant, provided that the owner
is attempting to produce income con-
sistent with its fair market value.

(e) The governing body may establish
authority for the project director to
waive the ceilings on minimum allow-
able assets in unusual or extremely
meritorious situations. In the event
that a waiver is granted, that decision
shall be documented and included in
the client’s file. The recipient shall
keep such other records as will provide
information to the Corporation as to
the number of clients so served and the
factual basis for the decisions made.

§1611.7 Manner of determining eligi-
bility.

(a) A recipient shall adopt a simple
form and procedure to obtain informa-
tion to determine eligibility in a man-
ner that promotes the development of
trust between attorney and client. The
form and procedure adopted shall be
subject to approval by the Corporation,
and the information obtained shall be
preserved, in a manner that protects
the identity of the client, for audit by
the Corporation.

(b) If there is substantial reason to
doubt the accuracy of the information,
a recipient shall make appropriate in-
quiry to verify it, in a manner con-
sistent with an attorney-client rela-
tionship.

(c) Information furnished to a recipi-
ent by a client to establish financial
eligibility shall not be disclosed to any
person who is not employed by the re-
cipient in a manner that permits iden-
tification of the client, without express
written consent of the client, except
that the recipient shall provide such
information to the Corporation when:

(1) The Corporation is investigating
allegations that question the financial
eligibility of a previously identified cli-
ent and the recipient’s representation
thereof;

(2) The information sought by the
Corporation relates solely to the finan-
cial eligibility of that particular cli-
ent;

(3) The information sought by the
Corporation is necessary to confirm or
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deny specific allegations relating to
that particular client’s financial eligi-
bility and the recipient’s representa-
tion thereof; and

(4) The specific information sought
by the Corporation is not protected by
the attorney-client privilege.

The information provided to the Cor-
poration by the recipient shall not be
disclosed to any person who is not em-
ployed by the Corporation. Prior to
providing the information to the Cor-
poration, the recipient shall notify the
client that the recipient is required to
provide to the Corporation the infor-
mation sought.

§1611.8 Retainer agreement.

(a) A recipient shall execute a writ-
ten retainer agreement, in a form ap-
proved by the Corporation, with each
client who receives legal services from
the recipient. The retainer agreement
shall be executed when representation
commences (or, if not possible owing to
an emergency situation, as soon there-
after as is practicable), and shall clear-
ly identify the relationship between
the client and the recipient, the matter
in which representation is sought, the
nature of the legal services to be pro-
vided, and the rights and responsibil-
ities of the client. The recipient shall
retain the executed retainer agreement
as part of the client’s file, and shall
make the agreement available for re-
view by the Corporation in a manner
which protects the identity of the cli-
ent.

(b) A recipient is not required to exe-
cute a written retainer agreement
when the only service to be provided is
brief advice and consultation.

§1611.9 Change in circumstances.

If an eligible client becomes ineli-
gible through a change in cir-
cumstances, a recipient shall dis-
continue representation if the change
in circumstances is sufficiently likely
to continue for the client to afford pri-
vate legal assistance, and discontinu-
ation is not inconsistent with the at-
torney’s professional responsibilities.

444



Legal Services Corporation

APPENDIX A OF PART 1611 —LLEGAL SERV-
ICES CORPORATION 2001 POVERTY

GUIDELINES !
48 Contiguous
Size of family unit St%ie;rirt]do}he Alaska3 | Hawaii4
Columbia?
1.. $10,738 | $13,413 | $12,363
2. 14,513 18,138 16,700
3. 18,288 22,863 21,038
4 22,063 27,588 25,375
5 25,838 32,313 29,713
6 .. 29,613 37,038 34,050
7. 33,388 | 41,763 38,388
8 .. 37,163 | 46,488 42,725

1The figures in this table represent 125% of the poverty
guidelines by family size as determined by the Department of
Health and Human Services.

2For family units with more than eight members, add
$3,775 for each additional member in a family.

3For family units with more than eight members, add
$4,725 for each additional member in a family.

4For family units with more than eight members, add
$4,338 for each additional member in a family.

[66 FR 17083, Mar. 29, 2001]
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§1612.1 Purpose.

The purpose of this part is to ensure
that LSC recipients and their employ-
ees do not engage in certain prohibited
activities, including representation be-
fore legislative bodies or other direct
lobbying activity, grassroots lobbying,
participation in rulemaking, public
demonstrations, advocacy training,
and certain organizing activities. The
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part also provides guidance on when re-
cipients may participate in public rule-
making or in efforts to encourage
State or local governments to make
funds available to support recipient ac-
tivities, and when they may respond to
requests of legislative and administra-
tive officials.

§1612.2 Definitions.

(a) (1) Grassroots lobbying means any
oral, written or electronically trans-
mitted communication or any adver-
tisement, telegram, letter, article,
newsletter, or other printed or written
matter or device which contains a di-
rect suggestion to the public to contact
public officials in support of or in oppo-
sition to pending or proposed legisla-
tion, regulations, executive decisions,
or any decision by the electorate on a
measure submitted to it for a vote. It
also includes the provision of financial
contributions by recipients to, or par-
ticipation by recipients in, any dem-
onstration, march, rally, fundraising
drive, lobbying campaign, letter writ-
ing or telephone campaign for the pur-
pose of influencing the course of such
legislation, regulations, decisions by
administrative bodies, or any decision
by the electorate on a measure sub-
mitted to it for a vote.

(2) Grassroots lobbying does not in-
clude communications which are lim-
ited solely to reporting on the content
or status of, or explaining, pending or
proposed legislation or regulations.

(b) (1) Legislation means any action or
proposal for action by Congress or by a
State or local legislative body which is
intended to prescribe law or public pol-
icy. The term includes, but is not lim-
ited to, action on bills, constitutional
amendments, ratification of treaties
and intergovernmental agreements, ap-
proval of appointments and budgets,
and approval or disapproval of actions
of the executive.

(2) Legislation does not include those
actions of a legislative body which ad-
judicate the rights of individuals under
existing laws; nor does it include legis-
lation adopted by an Indian Tribal
Council.

(c) Public policy means an overall
plan embracing the general goals and
procedures of any governmental body
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