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§335.401 other than on behalf of the
bank, and at which the bank intends to
present no matters other than:

(A) The election of directors;

(B) The election, approval or ratifica-
tion of accountants;

(C) A Security holder proposal in-
cluded pursuant to SEC Rule 14(a)-8 (17
CFR 240.14a-8); and

(D) The approval or ratification of a
plan as defined in paragraph (a)(7)(ii) of
Item 402 of SEC Regulation S-K (17
CFR 229.402(a)(7)(i1)) or amendments to
such a plan; and

(ii) The bank does not comment upon
or refer to a solicitation in opposition
(as defined in 17 CFR 240.14a-6) in con-
nection with the meeting in its proxy
material.

(3) Where preliminary copies of mate-
rial are filed with the FDIC under this
section, the printing of definitive cop-
ies for distribution to security holders
should be deferred until the comments
of the FDIC’s staff have been received
and considered.

(f) Additional information; filing of
other statements in certain cases. (1) In
addition to the information expressly
required to be included in a statement,
form, schedule or report, there shall be
added such further material informa-
tion, if any, as may be necessary to
make the required statements, in light
of the circumstances under which they
are made, not misleading.

(2) The FDIC may, upon the written
request of the bank, and where con-
sistent with the protection of inves-
tors, permit the omission of one or
more of the statements or disclosures
herein required, or the filing in substi-
tution therefor of appropriate state-
ments or disclosures of comparable
character.

(3) The FDIC may also require the fil-
ing of other statements or disclosures
in addition to, or in substitution for
those herein required in any case where
such statements are necessary or ap-
propriate for an adequate presentation
of the financial condition of any person
whose financial statements are re-
quired, or disclosure about which is
otherwise necessary for the protection
of investors.
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§335.901 Delegation of authority to
the Director (DSC) and to the asso-
ciate directors, regional directors
and deputy regional directors to act
on matters with respect to disclo-
sure laws and regulations.

(a) Except as provided in paragraph
(b) of this section, authority is dele-
gated to the Director, Division of Su-
pervision and Consumer Protection
(DSC), and where confirmed in writing
by the director, to an associate direc-
tor, or to the appropriate regional di-
rector or deputy regional director, to
act on disclosure matters under and
pursuant to sections 12, 13, 14 and 16 of
the Securities Exchange Act of 1934 (15
U.S.C. 78) or this part.

(b) Authority to act on disclosure
matters is retained by the FDIC Board
of Directors when such matters in-
volve:

(1) Exemption from disclosure re-
quirements pursuant to section 12(h) of
the Securities Exchange Act of 1934 (15
U.S.C. 78l(h)); or

(2) Exemption from tender offer re-
quirements pursuant to section 14(d)(8)
of the Securities Exchange Act of 1934
(15 U.S.C. 78n(d)(8)).

PART 336—FDIC EMPLOYEES

Subpart A—Employee Responsibilities and
Conduct

Sec.

336.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

Subpart B—Minimum Standards of Fitness
for Employment With the Federal De-
posit Insurance Corporation

336.2 Authority, purpose and scope.

336.3 Definitions.

336.4 Minimum standards for appointment
to a position with the FDIC.
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SOURCE: 61 FR 28728, June 6, 1996, unless
otherwise noted.
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§336.1

Subpart A—Employee
Responsibilities and Conduct

AUTHORITY: 5 U.S.C. 7301; 12 U.S.C. 1819(a).

§336.1 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure regulations.

Employees of the Federal Deposit In-
surance Corporation (Corporation) are
subject to the HExecutive Branch-wide
Standards of Ethical Conduct at 5 CFR
part 2635, the Corporation regulation at
5 CFR part 3201 which supplements the
Executive Branch-wide Standards, the
Executive Branch-wide financial dis-
closure regulations at 5 CFR part 2634,
and the Corporation regulation at 5
CFR part 3202, which supplements the
Executive Branch-wide financial dis-
closure regulations.

Subpart B—Minimum Standards of
Fitness for Employment With
the Federal Deposit Insurance
Corporation

AUTHORITY: 12 U.S.C. 1819 (Tenth), 1822(f).

§336.2 Authority, purpose and scope.

(a) Authority. This part is adopted
pursuant to section 12(f) of the Federal
Deposit Insurance Act, 12 U.S.C. 1822,
and the rulemaking authority of the
Federal Deposit Insurance Corporation
(FDIC) found at 12 U.S.C. 1819. This
part is in addition to, and not in lieu
of, any other statutes or regulations
which may apply to standards for eth-
ical conduct or fitness for employment
with the FDIC and is consistent with
the goals and purposes of 18 U.S.C. 201,
203, 205, 208, and 209.

(b) Purpose. The purpose of this part
is to state the minimum standards of
fitness and integrity required of indi-
viduals who provide service to or on be-
half of the FDIC and provide proce-
dures for implementing these require-
ments.

(c) Scope. (1) This part applies to ap-
plicants for employment with the FDIC
under title 5 of the U.S. Code appoint-
ing authority in either the excepted or
competitive service, including Special
Government Employees. This part ap-
plies to all appointments, regardless of
tenure, including intermittent, tem-
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porary, time-limited and permanent
appointments.

(2) In addition, this part applies to all
employees of the FDIC who serve under
an appointing authority under chapter
21 of title 5 of the U.S. Code.

(3) Further, this part applies to any
individual who, pursuant to a contract
or any other arrangement, performs
functions or activities of the Corpora-
tion, under the direct supervision of an
officer or employee of the Corporation.

§336.3 Definitions.

For the purposes of this part:

(a) Company means any corporation,
firm, partnership, society, joint ven-
ture, business trust, association or
similar organization, or any other
trust unless by its terms it must termi-
nate within twenty-five years or not
later than twenty-one years and ten
months after the death of individuals
living on the effective date of the trust,
or any other organization or institu-
tion, but shall not include any corpora-
tion the majority of the shares of
which are owned by the United States,
any state, or the District of Columbia.

(b) Control means the power to vote,
directly or indirectly, 25 percent or
more of any class of the voting stock of
a company, the ability to direct in any
manner the election of a majority of a
company’s directors or trustees, or the
ability to exercise a controlling influ-
ence over the company’s management
and policies. For purposes of this defi-
nition, a general partner of a limited
partnership is presumed to be in con-
trol of that partnership. For purposes
of this part, an entity or individual
shall be presumed to have control of a
company if the entity or individual di-
rectly or indirectly, or acting in con-
cert with one or more entities or indi-
viduals, or through one or more sub-
sidiaries, owns or controls 25 percent or
more of its equity, or otherwise con-
trols or has power to control its man-
agement or policies.

(c) Default on a material obligation
means a loan or advance from an in-
sured depository institution which is
or was delinquent for 90 or more days
as to payment of principal or interest,
or any combination thereof.

(d) Employee means any officer or em-
ployee, including a liquidation graded
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or temporary employee, providing serv-
ice to or on behalf of the FDIC who has
been appointed to a position under an
authority contained in title 5 of the
U.S. Code. This definition excludes
those individuals designated by title 5
of the U.S. Code as officials in the Fed-
eral Executive Schedule.

(e) Federal banking agency means the
Office of the Comptroller of the Cur-
rency, the Office of Thrift Supervision,
the Board of Governors of the Federal
Reserve System, or the Federal Deposit
Insurance Corporation, or their succes-
sSors.

(f) Federal deposit insurance fund
means the Bank Insurance Fund, the
Savings Association Insurance Fund,
the Federal Savings and Loan Insur-
ance Corporation (FSLIC) Resolution
Fund, or the funds that were formerly
maintained by the Resolution Trust
Corporation (RTC), or their successors,
for the benefit of insured depositors.

(g) FDIC means the Federal Deposit
Insurance Corporation, in its receiver-
ship and corporate capacities.

(h) Insured depository institution
means any bank or savings association
the deposits of which are insured by
the FDIC.

(i) Pattern or practice of defalcation re-
garding obligations means:

(1) A history of financial irrespon-
sibility with regard to debts owed to
insured depository institutions which
are in default in excess of $50,000 in the
aggregate. Examples of such financial
irresponsibility include, without limi-
tation:

(i) Failure to pay a debt or debts to-
talling more than $50,000 secured by an
uninsured property which is destroyed;
or

(ii) Abuse of credit cards or incurring
excessive debt well beyond the individ-
ual’s ability to repay resulting in de-
fault(s) in excess of $50,000 in the aggre-
gate.

(2) Wrongful refusal to fulfill duties
and obligations to insured depository
institutions. Examples of such wrong-
ful refusal to fulfill duties and obliga-
tions include, without limitation:

(i) Any use of false financial state-
ments;

(ii) Misrepresentation as to the indi-
vidual’s ability to repay debts;

§336.4

(iii) Concealing assets from the in-
sured depository institution;

(iv) Any instance of fraud, embezzle-
ment or similar misconduct in connec-
tion with an obligation to the insured
depository institution; and

(v) Any conduct described in any
civil or criminal judgment against an
individual for breach of any obligation,
contractual or otherwise, or any duty
of loyalty or care that the individual
owed to an insured depository institu-
tion.

(3) Defaults shall not be considered a
pattern or practice of defalcation
where the defaults are caused by cata-
strophic events beyond the control of
the employee such as death, disability,
illness or loss of financial support.

(3) Substantial loss to federal deposit in-
surance funds. (1) Substantial loss to fed-
eral deposit insurance funds means:

(i) A loan or advance from an insured
depository institution, which is now
owed to the FDIC, RTC, FSLIC or their
successors, or any federal deposit in-
surance fund, that is delinquent for
ninety (90) or more days as to payment
of principal, interest, or a combination
thereof and on which there remains a
legal obligation to pay an amount in
excess of $50,000; or

(ii) A final judgment in excess of
$50,000 in favor of any federal deposit
insurance fund, the FDIC, RTC, FSLIC,
or their successors regardless of wheth-
er it becomes forgiven in whole or in
part in a bankruptcy proceeding.

(2) For purposes of computing the
$560,000 ceiling in paragraphs ((G)(1)(@)
and (ii) of this section, all delinquent
judgments, loans, or advances cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or any federal de-
posit insurance fund, shall be aggre-
gated. In no event shall delinquent
loans or advances from different in-
sured depository institutions be sepa-
rately considered.

§336.4 Minimum
pointment to
FDIC.

(a) No person shall become employed
on or after June 18, 1994, by the FDIC
or otherwise perform any service for or
on behalf of the FDIC who has:

(1) Been convicted of any felony;

standards for ap-
a position with the
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(2) Been removed from, or prohibited
from participating in the affairs of, any
insured depository institution pursu-
ant to any final enforcement action by
any appropriate federal banking agen-
Ccy;

(3) Demonstrated a pattern or prac-
tice of defalcation regarding obliga-
tions to insured depository institu-
tions; or

(4) Caused a substantial loss to fed-
eral deposit insurance funds.

(b) Prior to an offer of employment,
any person applying for employment
with the FDIC shall sign a certification
of compliance with the minimum
standards listed in paragraphs (a) (1)
through (4) of this section. In addition,
any person applying for employment
with the FDIC shall provide as an at-
tachment to the certification any in-
stance in which the applicant, or a
company under the applicant’s control,
defaulted on a material obligation to
an insured depository institution with-
in the preceding five years.

(¢c) Incumbent employees who sepa-
rate from the FDIC and are subse-
quently reappointed after a break in
service of more than three days are
subject to the minimum standards list-
ed in paragraphs (a) (1) though (4) of
this section. The former employee is
required to submit a new certification
statement including attachments, as
provided in paragraph (b) of this sec-
tion, prior to appointment to the new
position.

§336.5 Minimum standards for em-
ployment with the FDIC.

(a) No person who is employed by the
FDIC shall continue in employment in
any manner whatsoever or perform any
service for or on behalf of the FDIC
who, beginning June 18, 1994 and there-
after:

(1) Is convicted of any felony;

(2) Is prohibited from participating in
the affairs of any insured depository
institution pursuant to any final en-
forcement action by any appropriate
federal banking agency;

(3) Demonstrates a pattern or prac-
tice of defalcation regarding obliga-
tions to insured depository institu-
tion(s); or

(4) Causes a substantial loss to fed-
eral deposit insurance funds.
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(b) Any noncompliance with the
standards listed in paragraphs (a) (1)
through (4) of this section is a basis for
removal from employment with the
FDIC.

§336.6 Verfication of compliance.

The FDIC’s Division of Administra-
tion shall order appropriate investiga-
tions as authorized by 12 U.S.C. 1819
and 1822 on newly appointed employees,
either prior to or following appoint-
ment, to verify compliance with the
minimum standards listed under
§336.4(a) (1) through (4).

§336.7 Employee responsibility, coun-
seling and distribution of regula-
tion.

(a) Each employee is responsible for
being familiar with and complying
with the provisions of this part.

(b) The Ethics Counselor shall pro-
vide a copy of this part to each new
employee within 30 days of initial ap-
pointment.

(c) An employee who believes that he
or she may not be in compliance with
the minimum standards provided under
§336.5(a)(1) through (4), or who receives
a demand letter from the FDIC for any
reason, shall make a written report of
all relevant facts to the Ethics Coun-
selor within ten (10) business days after
the employee discovers the possible
noncompliance, or after the receipt of
a demand letter from the FDIC.

(d) The Ethics Counselor shall pro-
vide guidance to employees regarding
the appropriate statutes, regulations
and corporate policies affecting em-
ployee’s ethical responsibilities and
conduct under this part.

(e) The Ethics Counselor shall pro-
vide the Personnel Services Branch
with notice of an employee’s non-
compliance.

§336.8 Sanctions and remedial actions.

(a) Any employee found not in com-
pliance with the minimum standards
except as provided in paragraph (b) of
this section below shall be terminated
and prohibited from providing further
service for or on behalf of the FDIC in
any capacity. No other remedial action
is authorized for sanctions for non-
compliance.
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(b) Any employee found not in com-
pliance with the minimum standards
under §336.5(a)(3) based on financial ir-
responsibility as defined in §336.3(i)(1)
shall be terminated consistent with ap-
plicable procedures and prohibited
from providing future services for or on
behalf of the FDIC in any capacity, un-
less the employee brings him or herself
into compliance with the minimum
standards as provided in paragraphs (b)
(1) and (2) of this section.

(1) Upon written notification by the
Corporation of financial irrespon-
sibility, the employee will be allowed a
reasonable period of time to establish
an agreement that satisfies the cred-
itor and the FDIC as to resolution of
outstanding indebtedness or otherwise
resolves the matter to the satisfaction
of the FDIC prior to the initiation of a
termination action.

(2) As part of the agreement de-
scribed in paragraph (b)(1) of this sec-
tion, the employee shall provide au-
thority to the creditor to report any
violation by the employee of the terms
of the agreement directly to the FDIC
Ethics Counselor.

§336.9 Finality of determination.

Any determination made by the
FDIC pursuant to this part shall be at
the FDIC’s sole discretion and shall not
be subject to further review.

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

Sec.

337.1 Scope.

337.2 Standby letters of credit.

337.3 Limits on extensions of credit to exec-
utive officers, directors, and principal
shareholders of insured nonmember
banks.

337.4 [Reserved]

337.5 Exemption.

337.6 Brokered deposits.

337.7-337.9 [Reserved]

337.10 Waiver.

337.11 Effect on other banking practices.

337.12 Frequency of examination.

AUTHORITY: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1820(d)(10),  1821f,
1828(j)(2), 1831, 1831f-1.

SOURCE: 39 FR 29179, Aug. 14, 1974, unless
otherwise noted.

§337.2

§337.1 Scope.

The provisions of this part apply to
certain banking practices which are
likely to have adverse effects on the
safety and soundness of insured State
nonmember banks or which are likely
to result in violations of law, rule, or
regulation.

§337.2 Standby letters of credit.

(a) Definition. As used in this section,
the term standby letter of credit means
any letter of credit, or similar arrange-
ment however named or described,
which represents an obligation to the
beneficiary on the part of the issuer: (1)
To repay money borrowed by or ad-
vanced to or for the account of the ac-
count party, or (2) to make payment on
account of any indebtedness under-
taken by the account party, or (3) to
make payment on account of any de-
fault (including any statement of de-
fault) by the account party in the per-
formance of an obligation.! The term
similar arrangement includes the cre-
ation of an acceptance or similar un-
dertaking.

(b) Restriction. A standby letter of
credit issued by an insured State non-
member bank shall be combined with
all other standby letters of credit and
all loans for purposes of applying any
legal limitation on loans of the bank
(including limitations on loans to any
one borrower, on loans to affiliates of
the bank, or on aggregate loans); Pro-
vided, however, That if such standby
letter of credit is subject to separate
limitation under applicable State or
federal law, then the separate limita-
tion shall apply in lieu of the loan lim-
itation.2

1 As defined in this paragraph (a), the term

standby letter of credit would not include com-
mercial letters of credit and similar instru-
ments where the issuing bank expects the
beneficiary to draw upon the issuer, which
do not ‘‘guaranty’ payment of a money obli-
gation of the account party and which do not
provide that payment is occasioned by de-
fault on the part of the account party.

2Where the standby letter of credit is sub-
ject to a non-recourse participation agree-
ment with another bank or other banks, this
section shall apply to the issuer and each
participant in the same manner as in the
case of a participated loan.
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