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2 Section 4(f), which protected certain pub-
lic lands and all historic sites, technically 
was repealed in 1983 when it was codified, 
without substantive change, as 49 U.S.C. 303. 
This regulation continues to refer to section 
4(f) because it would create needless confu-
sion to do otherwise; the policies section 4(f) 
engendered are widely referred to as ‘‘section 
4(f)’’ matters. A provision with the same 
meaning is found at 23 U.S.C. 138 and applies 
only to FHWA actions.

funding. It also includes activities such 
as joint and multiple use permits, 
changes in access control, etc., which 
may or may not involve a commitment 
of Federal funds. 

(c) Administration action. The ap-
proval by FHWA or UMTA of the appli-
cant’s request for Federal funds for 
construction. It also includes approval 
of activities such as joint and multiple 
use permits, changes in access control, 
etc., which may or may not involve a 
commitment of Federal funds. 

(d) Administration. FHWA or UMTA, 
whichever is the designated lead agen-
cy for the proposed action. 

(e) Section 4(f). Refers to 49 U.S.C. 303 
and 23 U.S.C. 138.2

§ 771.109 Applicability and responsibil-
ities. 

(a)(1) The provisions of this regula-
tion and the CEQ regulation apply to 
actions where the Administration exer-
cises sufficient control to condition the 
permit or project approval. Actions 
taken by the applicant which do not re-
quire Federal approvals, such as prepa-
ration of a regional transportation 
plan are not subject to this regulation. 

(2) This regulation does not apply to, 
or alter approvals by the Administra-
tion made prior to the effective date of 
this regulation. 

(3) Environmental documents accept-
ed or prepared by the Administration 
after the effective date of this regula-
tion shall be developed in accordance 
with this regulation. 

(b) It shall be the responsibility of 
the applicant, in cooperation with the 
Administration to implement those 
mitigation measures stated as commit-
ments in the environmental documents 
prepared pursuant to this regulation. 
The FHWA will assure that this is ac-
complished as a part of its program 
management responsibilities that in-

clude reviews of designs, plans, speci-
fications, and estimates (PS&E), and 
construction inspections. The UMTA 
will assure implementation of com-
mitted mitigation measures through 
incorporation by reference in the grant 
agreement, followed by reviews of de-
signs and contruction inspections. 

(c) The Administration, in coopera-
tion with the applicant, has the respon-
sibility to manage the preparation of 
the appropriate environmental docu-
ment. The role of the applicant will be 
determined by the Administration ac-
cordance with the CEQ regulation: 

(1) Statewide agency. If the applicant 
is a public agency that has statewide 
jurisdiction (for example, a State high-
way agency or a State department of 
transportation) or is a local unit of 
government acting through a statewide 
agency, and meets the requirements of 
section 102(2)(D) of NEPA, the appli-
cant may prepare the environmental 
impact statement (EIS) and other envi-
ronmental documents with the Admin-
istration furnishing guidance, partici-
pating in the preparation, and inde-
pendently evaluating the document. 
All FHWA applicants qualify under 
this paragraph. 

(2) Joint lead agency. If the applicant 
is a public agency and is subject to 
State or local requirements com-
parable to NEPA, then the Administra-
tion and the applicant may prepare the 
EIS and other environmental docu-
ments as joint lead agencies. The appli-
cant shall initially develop substantive 
portions of the environmental docu-
ment, although the Administration 
will be responsible for its scope and 
content. 

(3) Cooperating agency. Local public 
agenices with special expertise in the 
proposed action may be cooperating 
agencies in the preparation of an envi-
ronmental document. An applicant for 
capital assistance under the Urban 
Mass Transportation Act of 1964, as 
amended (UMT Act), is presumed to be 
a cooperating agency if the conditions 
in paragraph (c) (1) or (2) of this section 
do not apply. During the environ-
mental process, the Administration 
will determine the scope and content of 
the environmental document and will 
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direct the applicant, acting as a co-
operating agency, to develop informa-
tion and prepare those portions of the 
document concerning which it has spe-
cial expertise. 

(4) Other. In all other cases, the role 
of the applicant is limited to providing 
environmental studies and com-
menting on environmental documents. 
All private institutions or firms are 
limited to this role. 

(d) When entering into Federal-aid 
project agreements pursuant to 23 
U.S.C. 110, it shall be the responsibility 
of the State highway agency to ensure 
that the project is constructed in ac-
cordance with and incorporates all 
committed environmental impact miti-
gation measures listed in approved en-
vironmental documents unless the 
State requests and receives written 
Federal Highway Administration ap-
proval to modify or delete such mitiga-
tion features. 

[52 FR 32660, Aug. 28, 1987; 53 FR 11065, Apr. 
5, 1988, as amended at 62 FR 6873, Feb. 14, 
1997]

§ 771.111 Early coordination, public in-
volvement, and project develop-
ment. 

(a) Early coordination with appro-
priate agencies and the public aids in 
determining the type of environmental 
document an action requires, the scope 
of the document, the level of analysis, 
and related environmental require-
ments. This involves the exchange of 
information from the inception of a 
proposal for action to preparation of 
the environmental document. Appli-
cants intending to apply for funds 
should notify the Administration at 
the time that a project concept is iden-
tified. When requested, the Administra-
tion will advise the applicant, insofar 
as possible, of the probable class of ac-
tion and related environmental laws 
and requirements and of the need for 
specific studies and findings which 
would normally be developed concur-
rently with the environmental docu-
ment. 

(b) The Administration will identify 
the probable class of action as soon as 
sufficient information is available to 
identify the probable impacts of the ac-
tion. For UMTA, this is normally no 
later than the review of the transpor-

tation improvement program (TIP) and 
for FHWA, the approval of the 105 pro-
gram (23 U.S.C. 105). 

(c) When FHWA and UMTA are in-
volved in the development of joint 
projects, or when FHWA or UMTA acts 
as a joint lead agency with another 
Federal agency, a mutually acceptable 
process will be established on a case-
by-case basis. 

(d) During the early coordination 
process, the Administration, in co-
operation with the applicant, may re-
quest other agencies having special in-
terest or expertise to become cooper-
ating agencies. Agencies with jurisdic-
tion by law must be requested to be-
come cooperating agencies. 

(e) Other States, and Federal land 
management entities, that may be sig-
nificantly affected by the action or by 
any of the alternatives shall be notified 
early and their views solicited by the 
applicant in cooperation with the Ad-
ministration. The Administration will 
prepare a written evaluation of any 
significant unresolved issues and fur-
nish it to the applicant for incorpora-
tion into the environmental assess-
ment (EA) or draft EIS. 

(f) In order to ensure meaningful 
evaluation of alternatives and to avoid 
commitments to transportation im-
provements before they are fully evalu-
ated, the action evaluated in each EIS 
or finding of no significant impact 
(FONSI) shall: 

(1) Connect logical termini and be of 
sufficient length to address environ-
mental matters on a broad scope; 

(2) Have independent utility or inde-
pendent significance, i.e., be usable and 
be a reasonable expenditure even if no 
additional transportation improve-
ments in the area are made; and 

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements. 

(g) For major transportation actions, 
the tiering of EISs as discussed in the 
CEQ regulation (40 CFR 1502.20) may be 
appropriate. The first tier EIS would 
focus on broad issues such as general 
location, mode choice, and areawide air 
quality and land use implications of 
the major alternatives. The second tier 
would address site-specific details on 
project impacts, costs, and mitigation 
measures. 
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