
66

43 CFR Ch. II (10–1–03 Edition)§ 2201.1 

Subpart 2201—Exchanges—
Specific Requirements

§ 2201.1 Agreement to initiate an ex-
change. 

(a) Exchanges may be proposed by 
the Bureau of Land Management or by 
any person, State, or local government. 
Initial exchange proposals should be di-
rected to the authorized officer respon-
sible for the management of Federal 
lands involved in an exchange. 

(b) To assess the feasibility of an ex-
change proposal, the prospective par-
ties may agree to obtain a preliminary 
estimate of the values of the lands in-
volved in the proposal. The preliminary 
estimate is generally not an appraisal 
but shall be prepared by a qualified ap-
praiser. 

(c) If the authorized officer agrees to 
proceed with an exchange proposal, a 
nonbinding agreement to initiate an 
exchange shall be executed by all pro-
spective parties. At a minimum, the 
agreement shall include: 

(1) The identity of the parties in-
volved in the proposed exchange and 
the status of their ownership or ability 
to provide title to the land; 

(2) A description of the lands or in-
terest in lands being considered for ex-
change; 

(3) A statement by each party, other 
than the United States and State and 
local governments, certifying that the 
party is a citizen of the United States 
or a corporation or other legal entity 
subject to the laws of the United 
States or a State thereof; 

(4) A description of the appurtenant 
rights proposed to be exchanged or re-
served; any authorized uses including 
grants, permits, easements, or leases; 
and any known unauthorized uses, out-
standing interests, exceptions, adverse 
claims, covenants, restrictions, title 
defects or encumbrances; 

(5) A time schedule for completing 
the proposed exchange; 

(6) An assignment of responsibility 
for performance of required functions 
and for costs associated with proc-
essing the exchange; 

(7) A statement specifying whether 
compensation for costs assumed will be 
allowed pursuant to the provisions of 
§ 2201.1–3 of this part; 

(8) Notice of any known release, stor-
age, or disposal of hazardous sub-
stances on involved Federal or non-
Federal lands, and any commitments 
regarding responsibility for removal or 
other remedial actions concerning such 
substances on involved non-Federal 
lands. All such terms and conditions 
regarding non-Federal lands shall be 
included in a land exchange agreement 
pursuant to § 2201.7–2 of this part; 

(9) A grant of permission by each 
party to conduct a physical examina-
tion of the lands offered by the other 
party; 

(10) The terms of any assembled land 
exchange arrangement, pursuant to 
§ 2201.1–1 of this part; 

(11) A statement as to any arrange-
ments for relocation of any tenants oc-
cupying non-Federal land, pursuant to 
§ 2201.8 (c)(1)(iv) of this part; 

(12) A notice to an owner-occupant of 
the voluntary basis for the acquisition 
of the non-Federal lands, pursuant to 
§ 2201.8 (c)(1)(iv) of this part; and 

(13) A statement as to the manner in 
which documents of conveyance will be 
exchanged, should the exchange pro-
posal be successfully completed. 

(d) Unless the parties agree to some 
other schedule, no later than 90 days 
from the date of the executed agree-
ment to initiate an exchange, the par-
ties shall arrange for appraisals, which 
are to be completed within timeframes 
and under such terms as are nego-
tiated. In the absence of current mar-
ket information reliably supporting 
value, the parties may agree to use 
other acceptable and commonly recog-
nized methods to estimate value. 

(e) An agreement to initiate an ex-
change may be amended by written 
consent of the parties or terminated at 
any time upon written notice by any 
party. 

(f) Entering into an agreement to ini-
tiate an exchange does not legally bind 
any party to proceed with processing 
or to consummate a proposed ex-
change, or to reimburse or pay dam-
ages to any party to a proposed ex-
change that is delayed or is not con-
summated or to anyone assisting in 
any way, or doing business with, any 
such party. 

(g) The withdrawal from, and termi-
nation of, an exchange proposal, or an
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agreement to initiate an exchange, by 
the authorized officer at any time prior 
to the notice of decision, pursuant to 
§ 2201.7–1 of this part, is not protestable 
or appealable under 43 CFR part 4.

§ 2201.1–1 Assembled land exchanges. 
(a) Whenever the authorized officer 

determines it to be practicable, an as-
sembled land exchange arrangement 
may be used to facilitate exchanges 
and reduce costs. 

(b) The parties to an exchange may 
agree to such an arrangement where 
multiple parcels of Federal and/or non-
Federal lands are consolidated into a 
package for the purpose of completing 
one or more exchange transactions 
over a period of time. 

(c) An assembled land exchange ar-
rangement shall be documented in the 
agreement to initiate an exchange, 
pursuant to § 2201.1 of this part. 

(d) Values of the Federal and non-
Federal lands involved in an assembled 
exchange arrangement shall be esti-
mated pursuant to § 2201.3 of this part. 

(e) If more than one transaction is 
necessary to complete the exchange 
package, the parties shall establish a 
ledger account under which the Federal 
and non-Federal lands can be ex-
changed. When a ledger account is 
used, the authorized officer shall: 

(1) Assure that the value difference 
between the Federal and non-Federal 
lands does not exceed 25 percent of the 
total value of the Federal lands con-
veyed in the assembled land exchange 
up to and including the current trans-
action; 

(2) Assure that the values of the Fed-
eral and non-Federal lands conveyed 
are balanced with land and/or money at 
least every 3 years pursuant to § 2201.6 
of this part; and 

(3) If necessary, require from the non-
Federal party a deposit of cash, bond or 
other approved surety in an amount 
equal to any outstanding value dif-
ferential. 

(4) Assembled land exchanges are 
subject to the value equalization and 
cash equalization waiver provisions of 
§ 2201.6 of this part. Cash equalization 
waiver shall only be used in conjunc-
tion with the final transaction of the 
assembled land exchange and the ter-
mination of any ledger account used. 

(f) The assembled exchange arrange-
ment may be terminated unilaterally 
at any time upon written notice by any 
party or upon depletion of the Federal 
or non-Federal lands assembled. Prior 
to termination, values shall be equal-
ized pursuant to § 2201.6 of this part.

§ 2201.1–2 Segregative effect. 

(a) If a proposal is made to exchange 
Federal lands, the authorized officer 
may direct the appropriate State Office 
of the Bureau of Land Management to 
segregate the Federal lands by a nota-
tion on the public land records. Subject 
to valid existing rights, the Federal 
lands shall be segregated from appro-
priation under the public land laws and 
mineral laws for a period not to exceed 
5 years from the date of record nota-
tion. 

(b) Any interests of the United States 
in the non-Federal lands that are cov-
ered by the exchange proposal may be 
segregated from appropriation under 
the mineral laws for a period not to ex-
ceed 5 years from the date of notation 
by noting the public land status 
records. 

(c) The segregative effect shall termi-
nate upon the occurrence of any of the 
following events, whichever occurs 
first: 

(1) Automatically, upon issuance of a 
patent or other document of convey-
ance to the affected lands; 

(2) On the date and time specified in 
an opening order, such order to be 
promptly issued and published by the 
appropriate State Office of the Bureau 
of Land Management in the FEDERAL 
REGISTER, if a decision is made not to 
proceed with the exchange or upon re-
moval of any lands from an exchange 
proposal; or 

(3) Automatically, at the end of the 
segregation period not to exceed 5 
years from the date of notation of the 
public land records. 

(d) The provisions of this section 
apply equally to proposals to exchange 
National Forest System lands under 
the authority and provisions of the Act 
of March 20, 1922, 42 Stat. 465, as 
amended, 16 U.S.C. 485, and the Federal 
Land Policy and Management Act of 
1976, 43 U.S.C. 1701 et seq., except that if
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a proposal is made to exchange Na-
tional Forest System lands, which pro-
posal shall be filed in compliance with 
36 CFR part 254, the authorized officer 
may request that the appropriate BLM 
State Office segregate such lands by a 
notation on the public land records. 

[46 FR 1638, Jan. 6, 1981, as amended at 63 FR 
23681, Apr. 30, 1998; 65 FR 70112, Nov. 21, 2000]

§ 2201.1–3 Assumption of costs. 
(a) Generally, parties to an exchange 

will bear their own costs of the ex-
change. However, if the authorized offi-
cer finds it is in the public interest, 
subject to the conditions and limita-
tions specified in paragraphs (b) and (c) 
of this section, an agreement to ini-
tiate an exchange may provide that: 

(1) One or more of the parties may as-
sume, without compensation, all or 
part of the costs or other responsibil-
ities or requirements that the author-
ized officer determines would ordi-
narily be borne by the other parties; or 

(2) The parties may agree to make 
adjustments to the relative values in-
volved in an exchange transaction in 
order to compensate parties for assum-
ing costs or other responsibilities or re-
quirements that the authorized officer 
determines would ordinarily be borne 
by the other parties. These costs or 
services may include but are not lim-
ited to: Land surveys, appraisals, min-
eral examinations, timber cruises, title 
searches, title curative actions, cul-
tural resource surveys and mitigation, 
hazardous substance surveys and con-
trols, removal of encumbrances, arbi-
tration including all fees, bargaining, 
cure of deficiencies preventing highest 
and best use of the land, conduct of 
public hearings, assemblage of non-
Federal parcels from multiple owner-
ships, expenses of complying with laws, 
regulations, and policies applicable to 
exchange transactions, and expenses 
that are necessary to bring the Federal 
and non-Federal lands involved in the 
exchange to their highest and best use 
for appraisal and exchange purposes. 

(b) The authorized officer may agree 
to assume without compensation costs 
ordinarily borne under local custom or 
practice by the non-Federal party or to 
compensate the non-Federal party for 
costs ordinarily borne under local cus-
tom or practice by the United States 

but incurred by the non-Federal party, 
but only when it is clearly in the pub-
lic interest and the authorized officer 
determines and documents that each of 
the following circumstances exist: 

(1) The amount of the cost assumed 
or compensation is reasonable and ac-
curately reflects the value of the goods 
and services received; 

(2) The proposed exchange is a high 
priority of the agency; 

(3) The land exchange must be expe-
dited to protect important Federal re-
source values, such as congressionally 
designated areas or endangered species 
habitat; 

(4) Cash equalization funds are avail-
able for compensating the non-Federal 
party; and 

(5) There are no other practicable 
means available to the authorized offi-
cer of meeting Federal exchange proc-
essing costs, responsibilities, or re-
quirements. 

(c) The total amount of adjustment 
agreed to as compensation for costs in-
curred pursuant to this section shall 
not exceed the limitations set forth in 
§ 2201.6 of this part.

§ 2201.2 Notice of exchange proposal. 
(a) Upon entering into an agreement 

to initiate an exchange, the authorized 
officer shall publish a notice once a 
week for 4 consecutive weeks in news-
papers of general circulation in the 
counties in which the Federal and non-
Federal lands or interests proposed for 
exchange are located. The authorized 
officer shall notify authorized users, 
jurisdictional State and local govern-
ments, and the congressional delega-
tion, and shall make other distribution 
of the notice as appropriate. At a min-
imum, the notice shall include: 

(1) The identity of the parties in-
volved in the proposed exchange; 

(2) A description of the Federal and 
non-Federal lands being considered for 
exchange; 

(3) A statement as to the effect of 
segregation from appropriation under 
the public land laws and mineral laws, 
if applicable; 

(4) An invitation to the public to sub-
mit in writing any comments on or 
concerns about the exchange proposal, 
including advising the authorized offi-
cer as to any liens, encumbrances, or
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other claims relating to the lands 
being considered for exchange; and 

(5) The deadline by which comments 
must be received, and the name, title, 
and address of the official to whom 
comments must be sent. 

(b) To be assured of consideration in 
the environmental analysis of the pro-
posed exchange, all comments shall be 
made in writing to the authorized offi-
cer and postmarked or delivered within 
45 days after the initial date of publica-
tion. 

(c) The authorized officer is not re-
quired to republish descriptions of any 
lands excluded from the final exchange 
transaction, provided such lands were 
identified in the notice of exchange 
proposal. In addition, minor correc-
tions of land descriptions and other in-
significant changes do not require re-
publication.

§ 2201.3 Appraisals. 
The Federal and non-Federal parties 

to an exchange shall comply with the 
appraisal standards set forth in 
§§ 2201.3–1 through 2201.3–4 of this part 
and, to the extent appropriate, with 
the Department of Justice ‘‘Uniform 
Appraisal Standards for Federal Land 
Acquisitions’’ when appraising the val-
ues of the Federal and non-Federal 
lands involved in an exchange.

§ 2201.3–1 Appraiser qualifications. 
(a) A qualified appraiser(s) shall pro-

vide to the authorized officer apprais-
als estimating the market value of 
Federal and non-Federal properties in-
volved in an exchange. A qualified ap-
praiser may be an employee or a con-
tractor to the Federal or non-Federal 
exchange parties. At a minimum, a 
qualified appraiser shall be an indi-
vidual, approved by the authorized offi-
cer, who is competent, reputable, im-
partial, and has training and experi-
ence in appraising property similar to 
the property involved in the appraisal 
assignment. 

(b) Qualified appraisers shall possess 
qualifications consistent with State 
regulatory requirements that meet the 
intent of title XI of the Financial Insti-
tutions Reform, Recovery and Enforce-
ment Act of 1989 (FIRREA) (12 U.S.C. 
3331). In the event a State does not 
have approved policies, practices and 

procedures regulating the activities of 
appraisers, the Bureau of Land Man-
agement may establish appraisal quali-
fication standards commensurate with 
those adopted by other States meeting 
the requirements of FIRREA.

§ 2201.3–2 Market value. 
(a) In estimating market value, the 

appraiser shall: 
(1) Determine the highest and best 

use of the property to be appraised; 
(2) Estimate the value of the lands 

and interests as if in private ownership 
and available for sale in the open mar-
ket; 

(3) Include historic, wildlife, recre-
ation, wilderness, scenic, cultural, or 
other resource values or amenities that 
are reflected in prices paid for similar 
properties in the competitive market; 

(4) Consider the contributory value of 
any interest in land such as minerals, 
water rights, or timber to the extent 
they are consistent with the highest 
and best use of the property; and 

(5) Estimate separately, if stipulated 
in the agreement to initiate in accord-
ance with § 2201.1 of this part, the value 
of each property optioned or acquired 
from multiple ownerships by the non-
Federal party for purposes of exchange, 
pursuant to § 2201.1–1 of this part. In 
this case, the appraiser shall estimate 
the value of the Federal and non-Fed-
eral properties in a similar manner. 

(b) In estimating market value, the 
appraiser may not independently add 
the separate values of the fractional in-
terests to be conveyed, unless market 
evidence indicates the following: 

(1) The various interests contribute 
their full value (pro rata) to the value 
of the whole; and 

(2) The valuation is compatible with 
the highest and best use of the prop-
erty. 

(c) In the absence of current market 
information reliably supporting value, 
the authorized officer may use other 
acceptable and commonly recognized 
methods to determine market value.

§ 2201.3–3 Appraisal report standards. 
Appraisals prepared for exchange 

purposes shall contain, at a minimum, 
the following information: 

(a) A summary of facts and conclu-
sions;
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(b) The purpose and/or the function of 
the appraisal, a definition of the estate 
being appraised, and a statement of the 
assumptions and limiting conditions 
affecting the appraisal assignment, if 
any; 

(c) An explanation of the extent of 
the appraiser’s research and actions 
taken to collect and confirm informa-
tion relied upon in estimating value; 

(d) An adequate description of the 
physical characteristics of the lands 
being appraised; a statement of all en-
cumbrances; title information, loca-
tion, zoning, and present use; an anal-
ysis of highest and best use; and at 
least a 5-year sales history of the prop-
erty; 

(e) A disclosure of any condition that 
is observed during the inspection of the 
property or becomes known to the ap-
praiser through normal research that 
would lead the appraiser to believe 
that hazardous substances may be 
present on the property being ap-
praised; 

(f) A comparative market analysis 
and, if more than one method of valu-
ation is used, an analysis and reconcili-
ation of the methods used to support 
the appraiser’s estimate of value; 

(g) A description of comparable sales, 
including a description of all relevant 
physical, legal, and economic factors 
such as parties to the transaction, 
source and method of financing, effect 
of any favorable financing on sale 
price, and verification by a party in-
volved in the transaction; 

(h) An estimate of market value; 
(i) The effective date of valuation, 

date of appraisal, signature, and cer-
tification of the appraiser; 

(j) A certification by the appraiser 
signing the report to the following: 

(1) The appraiser personally con-
tacted the property owner or des-
ignated representative and offered the 
owner an opportunity to be present 
during inspection of the property; 

(2) The appraiser personally exam-
ined the subject property and all com-
parable sale properties relied upon in 
the report; 

(3) The appraiser has no present or 
prospective interest in the appraised 
property; and 

(4) The appraiser has not, and will 
not, receive compensation that was 

contingent on the analysis, opinions, 
or conclusions contained in the ap-
praisal report; and 

(k) Copies of relevant written re-
ports, studies, or summary conclusions 
prepared by others in association with 
the appraisal assignment that were re-
lied upon by the appraiser to estimate 
value, which may include but is not 
limited to current title reports, min-
eral reports, or timber cruises prepared 
by qualified specialists.

§ 2201.3–4 Appraisal review. 
(a) Appraisal reports shall be re-

viewed by a qualified review appraiser 
meeting the qualifications set forth in 
§ 2201.3–1 of this part. Statements of 
value prepared by agency appraisers 
are not subject to this review. 

(b) The review appraiser shall deter-
mine whether the appraisal report: 

(1) Is complete, logical, consistent, 
and supported by a market analysis; 

(2) Complies with the standards pre-
scribed in § 2201.3–3 of this part; and 

(3) Reasonably estimates the prob-
able market value of the lands ap-
praised. 

(c) The review appraiser shall prepare 
a written review report, containing at 
a minimum: 

(1) A description of the review proc-
ess used; 

(2) An explanation of the adequacy, 
relevance, and reasonableness of the 
data and methods used by the appraiser 
to estimate value; 

(3) The reviewing appraiser’s state-
ment of conclusions regarding the ap-
praiser’s estimate of market value; and 

(4) A certification by the review ap-
praiser to the following: 

(i) The review appraiser has no 
present or prospective interest in the 
property that is the subject of the re-
view report; and 

(ii) The review appraiser has not, and 
will not, receive compensation that 
was contingent on the approval of the 
appraisal report.

§ 2201.4 Bargaining; arbitration. 
(a) Unless the parties to an exchange 

agree in writing to suspend or modify 
the deadlines contained in paragraphs 
(a)(1) through (a)(4) of this section, the 
parties shall adhere to the following 
schedule:
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(1) Within 180 days from the date of 
receipt of the appraisal(s) for review 
and approval by the authorized officer, 
the parties to an exchange may agree 
on the appraised values of the lands in-
volved in an exchange. If the parties 
cannot agree on the appraised values, 
they may agree to initiate a process of 
bargaining or some other process to re-
solve the dispute over values. Bar-
gaining or any other process shall be 
based on an objective analysis of the 
valuation in the appraisal report(s) and 
shall be a means of reconciling dif-
ferences in such reports. Bargaining or 
another process to determine values 
may involve one or more of the fol-
lowing actions: 

(i) Submission of the disputed ap-
praisal(s) to another qualified ap-
praiser for review; 

(ii) Request for additional appraisals; 
(iii) Involvement of an impartial 

third party to facilitate resolution of 
the value disputes; or 

(iv) Use of some other acceptable and 
commonly recognized practice for re-
solving value disputes.

Any agreement based upon bargaining 
shall be in writing and made part of 
the administrative record of the ex-
change. Such agreement shall contain 
a reference to all relevant appraisal in-
formation and state how the parties 
reconciled or compromised appraisal 
information to arrive at an agreement 
based on market value. 

(2) If within 180 days from the date of 
receipt of the appraisal(s) for review 
and approval by the authorized officer, 
the parties to an exchange cannot 
agree on values but wish to continue 
with the land exchange, the ap-
praisal(s) may, at the option of either 
party, be submitted to arbitration un-
less, in lieu of arbitration, the parties 
have employed a process of bargaining 
or some other process to determine val-
ues. If arbitration occurs, it shall be 
conducted in accordance with the real 
estate valuation arbitration rules of 
the American Arbitration Association. 
The Secretary or an official to whom 
such authority has been delegated shall 
appoint an arbitrator from a list pro-
vided by the American Arbitration As-
sociation. 

(3) Within 30 days after completion of 
arbitration, the parties involved in the 

exchange shall determine whether to 
proceed with the exchange, modify the 
exchange to reflect the findings of the 
arbitration or any other factors, or 
withdraw from the exchange. A deci-
sion to withdraw from the exchange 
may be made upon written notice by 
either party at this time or at any 
other time prior to entering into a 
binding exchange agreement. 

(4) If the parties agree to proceed 
with an exchange after arbitration, the 
values established by arbitration are 
binding upon all parties for a period 
not to exceed 2 years from the date of 
the arbitration decision. 

(b) Arbitration is limited to the dis-
puted valuation of the lands involved 
in a proposed exchange, and an arbitra-
tor’s award decision shall be limited to 
the value estimate(s) of the contested 
appraisal(s). An award decision shall 
not include recommendations regard-
ing the terms of a proposed exchange, 
nor shall an award decision infringe 
upon the authority of the Secretary to 
make all decisions regarding manage-
ment of Federal lands and to make 
public interest determinations.

§ 2201.5 Exchanges at approximately 
equal value. 

(a) The authorized officer may ex-
change lands that are of approximately 
equal value when it is determined that: 

(1) The exchange is in the public in-
terest and the consummation of the 
proposed exchange will be expedited; 

(2) The value of the lands to be con-
veyed out of Federal ownership is not 
more than $150,000 as based upon a 
statement of value prepared by a quali-
fied appraiser and approved by the au-
thorized officer; 

(3) The Federal and non-Federal 
lands are substantially similar in loca-
tion, acreage, use, and physical at-
tributes; and 

(4) There are no significant elements 
of value requiring complex analysis. 

(b) The authorized officer shall deter-
mine that the Federal and non-Federal 
lands are approximately equal in value 
and shall document how the determina-
tion was made.
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§ 2201.6 Value equalization; cash 
equalization waiver. 

(a) To equalize the agreed upon val-
ues of the Federal and non-Federal 
lands involved in an exchange, either 
with or without adjustments of rel-
ative values as compensation for var-
ious costs, the parties to an exchange 
may agree: 

(1) To modify the exchange proposal 
by adding or excluding lands; and/or 

(2) To use cash equalization after 
making all reasonable efforts to equal-
ize values by adding or excluding lands. 

(b) The combined amount of any cash 
equalization payment and/or the 
amount of adjustments agreed to as 
compensation for costs under § 2201.1–3 
of this part may not exceed 25 percent 
of the value of the Federal lands to be 
conveyed. 

(c) The parties may agree to waive a 
cash equalization payment if the 
amount to be waived does not exceed 3 
percent of the value of the lands being 
exchanged out of Federal ownership or 
$15,000, whichever is less. This provi-
sion shall not be applied to exchanges 
where the value differential is in excess 
of $15,000. 

(d) A cash equalization payment may 
be waived only after the authorized of-
ficer determines in writing how the 
waiver will expedite the exchange and 
why the public interest will be better 
served by the waiver.

§ 2201.7 Approval of exchanges.

§ 2201.7–1 Notice of decision. 
(a) Upon completion of all environ-

mental analyses and appropriate docu-
mentation, appraisals, and all other 
supporting studies and requirements to 
determine if a proposed exchange is in 
the public interest and in compliance 
with applicable law and regulations, 
the authorized officer shall decide 
whether to approve an exchange pro-
posal. 

(1) When a decision to approve or dis-
approve an exchange is made, the au-
thorized officer shall publish a notice 
of the availability of the decision in 
newspapers of general circulation. A 
notice also may be published in the 
FEDERAL REGISTER at the discretion of 
the authorized officer. At a minimum, 
the notice shall include: 

(i) The date of decision; 
(ii) A concise description of the deci-

sion; 
(iii) The name and title of the decid-

ing official; 
(iv) Directions for obtaining a copy of 

the decision; and 
(v) The date of the beginning of the 

protest period. 
(2) The authorized officer shall dis-

tribute notices to State and local gov-
ernmental subdivisions having author-
ity in the geographical area within 
which the lands covered by the notice 
are located pursuant to § 2200.0–6(m) of 
this part, the non-Federal exchange 
parties, authorized users of involved 
Federal lands, the congressional dele-
gation, individuals who requested noti-
fication or filed written objections, and 
others as appropriate. 

(b) For a period of 45 days after the 
date of publication of a notice of the 
availability of a decision to approve or 
disapprove an exchange proposal, such 
decision shall be subject to protest. 

(c) A right of appeal from a protest 
decision of the authorized officer may 
be pursued in accordance with the ap-
plicable appeal procedures of 43 CFR 
part 4.

§ 2201.7–2 Exchange agreement. 
(a) The parties to a proposed ex-

change may enter into an exchange 
agreement subsequent to a decision by 
the authorized officer to approve the 
exchange, pursuant to § 2201.7–1 of this 
part. Such an agreement is required if 
hazardous substances are present on 
the non-Federal lands. An exchange 
agreement shall contain the following: 

(1) Identification of the parties, a de-
scription of the lands and interests to 
be exchanged, identification of all re-
served and outstanding interests, the 
amount of any necessary cash equali-
zation, and all other terms and condi-
tions necessary to complete the ex-
change; 

(2) The terms regarding responsi-
bility for removal, indemnification 
(‘‘hold harmless’’ agreement), or other 
remedial actions concerning any haz-
ardous substances on the involved non-
Federal lands; 

(3) A description of the goods and 
services and their corresponding costs 
for which the noncomplying party is
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liable in the event of failure to perform 
or to comply with the terms of the ex-
change agreement; and 

(4) The agreed upon values of the in-
volved lands. 

(b) An exchange agreement, as de-
scribed in paragraph (a) of this section, 
is legally binding on all parties, subject 
to the terms and conditions thereof, 
provided: 

(1) Acceptable title can be conveyed; 
(2) No substantial loss or damage oc-

curs to either property from any cause; 
(3) No undisclosed hazardous sub-

stances are found on the involved Fed-
eral or non-Federal lands prior to con-
veyance; 

(4) In the event of a protest, or of an 
appeal from a protest decision under 43 
CFR part 4, a decision to approve an 
exchange pursuant to § 2201.7–1 is 
upheld; and 

(5) The agreement is not terminated 
by mutual consent or upon such terms 
as may be provided in the agreement. 

(c) Absent an executed legally bind-
ing exchange agreement, any action 
taken by one or more of the parties, or 
a failure of one or more of the parties 
to take any action, prior to consumma-
tion of an exchange does not create any 
legal obligation or right enforceable 
against or enjoyed by any party.

§ 2201.8 Title standards. 
(a) Title evidence. (1) Unless otherwise 

specified by the Office of the Solicitor 
of the Department of the Interior, evi-
dence of title for the non-Federal lands 
being conveyed to the United States 
shall be in conformance with the De-
partment of Justice regulations and 
‘‘Standards for the Preparation of Title 
Evidence in Land Acquisitions by the 
United States’’ in effect at the time of 
conveyance. 

(2) The United States is not required 
to furnish title evidence for the Fed-
eral lands being exchanged. 

(b) Conveyance documents. (1) Unless 
otherwise specified by the Office of the 
Solicitor of the Department of the In-
terior, all conveyances to the United 
States shall be prepared, executed, and 
acknowledged in recordable form and 
in accordance with the Department of 
Justice regulations and ‘‘Standards for 
the Preparation of Title Evidence in 
Land Acquisition by the United 

States’’ in effect at the time of convey-
ance. 

(2) Conveyances of lands from the 
United States shall be by patent, quit-
claim deed, or deed without express or 
implied warranties, except as to haz-
ardous substances pursuant to § 2200.0–
6(j)(1) of this title. 

(c) Title encumbrances—(1) Non-Federal 
lands. (i) Title to the non-Federal lands 
must be acceptable to the United 
States. For example, encumbrances 
such as taxes, judgment liens, mort-
gages, and other objections or title de-
fects shall be eliminated, released, or 
waived in accordance with require-
ments of the preliminary title opinion 
of the Office of the Solicitor of the De-
partment of the Interior or the Depart-
ment of Justice, as appropriate. 

(ii) The United States shall not ac-
cept lands in which there are reserved 
or outstanding interests that would 
interfere with the use and management 
of land by the United States or would 
otherwise be inconsistent with the au-
thority under which, or the purpose for 
which, the lands are to be acquired. Re-
served interests of the non-Federal 
landowner are subject to agreed upon 
covenants or conditions included in the 
conveyance documents. 

(iii) Any personal property owned by 
the non-Federal party that is not a 
part of the exchange proposal should be 
removed by the non-Federal party 
prior to acceptance of title by the 
United States, unless the authorized 
officer and the non-Federal party to 
the exchange previously agree upon a 
specified period to remove the personal 
property. If the personal property is 
not removed prior to acceptance of 
title or within the otherwise prescribed 
time, it shall be deemed abandoned and 
shall become vested in the United 
States. 

(iv) The exchange parties must reach 
agreement on the arrangements for the 
relocation of any tenants. Qualified 
tenants occupying non-Federal lands 
affected by a land exchange may be en-
titled to benefits under 49 CFR 24.2. 
Unless otherwise provided by law or 
regulation (49 CFR 24.101(a)(1)), reloca-
tion benefits are not applicable to 
owner-occupants involved in exchanges 
with the United States provided the 
owner-occupants are notified in writing
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that the non-Federal lands are being 
acquired by the United States on a vol-
untary basis. 

(2) Federal lands. If Federal lands pro-
posed for exchange are occupied under 
grant, permit, easement, or non-min-
eral lease by a third party who is not a 
party to the exchange, the third party 
holder of such authorization and the 
non-Federal party to the exchange may 
reach agreement as to the disposition 
of the existing use(s) authorized under 
the terms of the grant, permit, ease-
ment, or lease. The non-Federal ex-
change party shall submit documented 
proof of such agreement prior to 
issuance of a decision to approve the 
land exchange, as instructed by the au-
thorized officer. If an agreement can-
not be reached, the authorized officer 
shall consider other alternatives to ac-
commodate the authorized use or shall 
determine whether the public interest 
will be best served by terminating such 
use in accordance with the terms and 
provisions of the instrument author-
izing the use.

§ 2201.9 Case closing. 
(a) Title transfers. Unless otherwise 

agreed, and notwithstanding the deci-
sion in United States v. Schurz, 102 U.S. 
378 (1880), or any other law or ruling to 
the contrary, title to both the non-Fed-
eral and Federal lands simultaneously 
shall pass and be deemed accepted by 
the United States and the non-Federal 
landowner, respectively, when the doc-
uments of conveyance are recorded in 
the county clerk’s or other local re-
corder’s office. Before recordation, all 
instructions, requirements, and condi-
tions set forth by the United States 
and the non-Federal landowner shall be 
met. The requirements and conditions 
necessary for recordation at a min-
imum will include the following, as ap-
propriate: 

(1) The determination by the author-
ized officer that the United States will 
receive possession, acceptable to it, of 
such lands; and 

(2) The issuance of title evidence as 
of the date and time of recordation, 
which conforms to the instructions and 
requirements of the Office of the So-
licitor’s preliminary title opinion. 

(b) Automatic segregation of lands. 
Subject to valid existing rights, non-

Federal lands acquired through ex-
change by the United States automati-
cally shall be segregated from appro-
priation under the public land laws and 
mineral laws until midnight of the 90th 
day after acceptance of title by the 
United States, and the public land 
records shall be noted accordingly. Ex-
cept to the extent otherwise provided 
by law, the lands shall be open to the 
operation of the public land laws and 
mineral laws at midnight 90 days after 
the day title was accepted unless oth-
erwise segregated pursuant to part 2300 
of this title. 

(c) Notice to State and local govern-
ments. Following the transfer of title to 
the Federal lands involved in an ex-
change, notice will be given to State 
and local officials as prescribed in 
§ 2200.0–6(m) of this part.

Subpart 2203—Exchanges Involv-
ing Fee Federal Coal Deposits

SOURCE: 51 FR 12612, Apr. 14, 1986, unless 
otherwise noted.

§ 2203.0–6 Policy. 

When determining whether a fee ex-
change of the Federal coal deposits is 
in the public interest, it is the policy of 
the Department of the Interior to con-
sider whether the exchange will create 
or maintain a situation inconsistent 
with the Federal anti-trust laws. The 
Bureau of Land Management, in mak-
ing the determination of public inter-
est, shall consider the advice of the At-
torney General of the United States 
concerning whether the exchange will 
create or maintain a situation incon-
sistent with the Federal antitrust laws.

§ 2203.0–9 Cross references. 

The authorized officer shall imple-
ment a fee exchange of Federal coal de-
posits in compliance with the require-
ments of subparts 2200 and 2201 on this 
title.

§ 2203.1 Opportunity for public com-
ment and public meeting on ex-
change proposal. 

Upon acceptance of a proposal for a 
fee exchange of Federal coal deposits, 
the authorized officer shall publish and
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