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§6.303

§6.303 Third-party agreements.

(a) If an EA or EIS is to be prepared
for an action subject to subparts A
through C of this part, the Responsible
Official and the applicant may enter
into an agreement whereby the appli-
cant engages and pays for the services
of a third-party contractor to prepare
an EA or EIS and any associated docu-
ments for consideration by EPA. In
such cases, the Responsible Official
must approve the qualifications of the
third-party contractor. The third-party
contractor must be selected on the
basis of ability and absence of any con-
flict of interest. Consistent with 40
CFR 1506.5(c), in consultation with the
applicant, the Responsible Official
shall select the contractor. The Re-
sponsible Official must provide guid-
ance to the applicant and contractor
regarding the information to be devel-
oped, including the project’s scope, and
guide and participate in the collection,
analysis, and presentation of the infor-
mation. The Responsible Official has
sole authority for final approval of and
EA or EIS.

(1) The applicant must engage and
pay for the services of a contractor to
prepare the EA or EIS and any associ-
ated documents without using EPA fi-
nancial assistance (including required
match).

(2) The Responsible Official, in con-
sultation with the applicant, must en-
sure that the contractor is qualified to
prepare an EA or EIS, and that the sub-
stantive terms of the contract specify
the information to be developed, and
the procedures for gathering, analyzing
and presenting the information.

(3) The Responsible Official must pre-
pare a disclosure statement for the ap-
plicant to include in the contract
specifying that the contractor has no
financial or other interest in the out-
come of the project (see 40 CFR
1506.5(c)).

(4) The Responsible Official will en-
sure that the EA or EIS and any associ-
ated documents contain analyses and
conclusions that adequately assess the
relevant environmental issues.

(b) In order to make a decision on the
action, the Responsible Official must
independently evaluate the informa-
tion submitted in the EA or EIS and
any associated documents, and issue an
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EA or draft and final EIS. After review
of, and appropriate changes to, the EA
or EIS submitted by the applicant, the
Responsible Official may accept it as
EPA’s document. The Responsible Offi-
cial is responsible for the scope, accu-
racy, and contents of the EA or EIS
and any associated documents (see 40
CFR 1506.5).

(c) A third-party agreement may not
be initiated unless both the applicant
and the Responsible Official agree to
its creation and terms.

(d) The terms of the contract be-
tween the applicant and the third-
party contractor must ensure that the
contractor does not have recourse to
EPA for financial or other claims aris-
ing under the contract, and that the
Responsible Official, or other EPA des-
ignee, may give technical advice to the
contractor.

Subpart D—Assessing the Environ-
mental Effects Abroad of EPA
Actions

AUTHORITY: 42 U.S.C. 4321, note, E.O. 12114,
44 FR 1979, 3 CFR, 1979 Comp., p. 356.

§6.400 Purpose and policy.

(a) Purpose. On January 4, 1979, the
President signed Executive Order 12114
entitled “Environmental Effects
Abroad of Major Federal Actions.” The
purpose of this Executive Order is to
enable responsible Federal officials in
carrying out or approving major Fed-
eral actions which affect foreign na-
tions or the global commons to be in-
formed of pertinent environmental
considerations and to consider fully
the environmental impacts of the ac-
tions undertaken. While based on inde-
pendent authority, this Order furthers
the purpose of the National Environ-
mental Policy Act (NEPA) (42 U.S.C.
4321 et seq.) and the Marine Protection,
Research, and Sanctuaries Act
(MPRSA) (33 U.S.C. 1401 et seq.). It
should be noted, however, that in ful-
filling its responsibilities under Execu-
tive Order 12114, EPA shall be guided
by CEQ regulations only to the extent
that they are made expressly applica-
ble by this subpart. The procedures set
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forth below reflect EPA’s duties and re-
sponsibilities as required under the Ex-
ecutive Order and satisfy the require-
ment for issuance of procedures under
section 2-1 of the Executive Order.

(b) Policy. It shall be the policy of
this Agency to carry out the purpose
and requirements of the Executive
Order to the fullest extent possible.
EPA, within the realm of its expertise,
shall work with the Department of
State and the Council on Environ-
mental Quality to provide information
to other Federal agencies and foreign
nations to heighten awareness of and
interest in the environment. EPA shall
further cooperate to the extent pos-
sible with Federal agencies to lend spe-
cial expertise and assistance in the
preparation of required environmental
documents under the Executive Order.
EPA shall perform environmental re-
views of activities significantly affect-
ing the global commons and foreign na-
tions as required under Executive
Order 12114 and as set forth under these
procedures.

§6.401 Applicability.

(a) Administrative actions requiring
environmental review. The environ-
mental review requirements apply to
the activities of EPA as follows:

(1) Major research or demonstration
projects which affect the global com-
mons or a foreign nation.

(2) Ocean dumping activities carried
out under section 102 of the MPRSA
which affect the related environment.

(3) Major permitting or licensing by
EPA of facilities which affect the glob-
al commons or the environment of a
foreign nation. This may include such
actions as the issuance by EPA of haz-
ardous waste treatment, storage, or
disposal facility permits pursuant to
section 3005 of the Resource Conserva-
tion and Recovery Act (42 U.S.C. 6925),
NPDES permits pursuant to section 402
of the Clean Water Act (33 U.S.C. 1342),
and prevention of significant deteriora-
tion approvals pursuant to Part C of
the Clean Air Act (42 U.S.C. 7470 et seq.)

(4) Wastewater Treatment Construc-
tion Grants Program under section 201
of the Clean Water Act when activities
addressed in the facility plan would
have environmental effects abroad.

§6.403

(5) Other EPA activities as deter-
mined by OFA and OIA (see §6.406(c)).
(b) [Reserved]

§6.402 Definitions.

As used in this subpart, environment
means the natural and physical envi-
ronment and excludes social, economic
and other environments; global com-
mons is that area (land, air, water) out-
side the jurisdiction of any nation; and
responsible official is either the EPA As-
sistant Administrator or Regional Ad-
ministrator as appropriate for the par-
ticular EPA program. Also, an action
significantly affects the environment if
it does significant harm to the environ-
ment even though on balance the ac-
tion may be beneficial to the environ-
ment. To the extent applicable, the re-
sponsible official shall address the con-
siderations set forth in the CEQ regula-
tions under 40 CFR 1508.27 in deter-
mining significant effect.

§6.403 Environmental review and as-
sessment requirements.

(a) Research and demonstration
projects. The appropriate Assistant Ad-
ministrator is responsible for per-
forming the necessary degree of envi-
ronmental review on research and dem-
onstration projects undertaken by
EPA. If the research or demonstration
project affects the environment of the
global commons, the applicant shall
prepare an environmental analysis.
This will assist the responsible official
in determining whether an EIS is nec-
essary. If it is determined that the ac-
tion significantly affects the environ-
ment of the global commons, then an
EIS shall be prepared. If the under-
taking significantly affects a foreign
nation EPA shall prepare a unilateral,
bilateral or multilateral environ-
mental study. EPA shall afford the af-
fected foreign nation or international
body or organization an opportunity to
participate in this study. This environ-
mental study shall discuss the need for
the action, analyze the environmental
impact of the various alternatives con-
sidered and list the agencies and other
parties consulted.

(b) Ocean dumping activities. (1) The
Assistant Administrator for Water
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