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29 CFR Ch. XII (7–1–10 Edition) § 1404.13 

agreement. The resolution of such dis-
putes rests solely with the parties. 

[62 FR 34171, June 25, 1997, as amended at 70 
FR 76399, Dec. 27, 2005] 

EFFECTIVE DATE NOTE: At 75 FR 30706, June 
2, 2010, § 1404.12 was revised, effective July 2, 
2010. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 1404.12 Selection by parties and appoint-
ment of arbitrators. 

(a) After receiving a panel of names, the 
parties must notify the OAS of their selec-
tion of an arbitrator or of the decision not to 
proceed with arbitration. Upon notification 
of the selection of an arbitrator, the OAS 
will make a formal appointment of the arbi-
trator. The arbitrator, upon notification of 
appointment, shall communicate with the 
parties within 14 days to arrange for prelimi-
nary matters, such as the date and place of 
hearing. Should an arbitrator be notified di-
rectly by the parties that he or she has been 
selected, the arbitrator must promptly no-
tify the OAS of the selection and of his or 
her willingness to serve. The arbitrator must 
provide the OAS with the FMCS case number 
and other pertinent information for the OAS 
to make an appointment. A pattern of fail-
ure by an arbitrator to notify FMCS of a se-
lection in an FMCS case may result in sus-
pension or removal from the Roster. If the 
parties settle a case prior to the hearing, the 
parties must inform the arbitrator as well as 
the OAS. Consistent failure to follow these 
procedures may lead to a denial of future 
OAS services. 

(b) If the parties request a list of names 
and biographical sketches rather than a 
panel, the parties may choose to contact and 
select an arbitrator directly from that list. 
In this situation, neither the parties nor the 
arbitrator is required to furnish any addi-
tional information to FMCS and no case 
number will be assigned. 

(c) Where the parties’ collective bargaining 
agreement is silent on the manner of select-
ing arbitrators, FMCS will accept one of the 
following methods for selection from a panel: 

(1) A selection by mutual agreement; 
(2) A selection in which each party alter-

nately strikes a name from the submitted 
panel until one remains; 

(3) A selection in which each party advises 
OAS of its order of preference by numbering 
each name on the panel and submitting the 
numbered list in writing to OAS. If the par-
ties separately notify OAS of their preferred 
selections, OAS, upon receiving the preferred 
selection of the first party, will notify the 
other party that it has fourteen (14) days in 
which to submit its selections. Where both 
parties respond, the name that has the low-
est combined number will be appointed. If 
the other party fails to respond, the first 
party’s choice will be honored. 

(d) Where the parties’ collective bargaining 
agreement permits each party to separately 
notify OAS of its preferred selection, OAS 
will proceed with the selection process as 
follows. When the OAS receives the preferred 
selection from one party, it will notify the 
other party that it has fourteen (14) days in 
which to submit its selections. If that party 
fails to respond within the deadline, the first 
party’s choice will be honored unless prohib-
ited by the collective bargaining agreement. 
Where both parties respond, the name that 
has the lowest combined number will be ap-
pointed. If, within fourteen (14) days, a sec-
ond panel is requested, and is permitted by 
the collective bargaining agreement, the re-
questing party must pay a fee for the second 
panel. 

(e) The OAS will make a direct appoint-
ment of an arbitrator only upon joint re-
quest or as provided by paragraphs (c) (3) or 
(d) of this section. 

(f) A direct appointment in no way sig-
nifies a determination of arbitrability or a 
ruling that an agreement to arbitrate exists. 
The resolution of disputes over these issues 
rests solely with the parties. 

§ 1404.13 Conduct of hearings. 
All proceedings conducted by the ar-

bitrators shall be in conformity with 
the contractual obligations of the par-
ties. The arbitrator shall comply with 
§ 1404.4(b). The conduct of the arbitra-
tion proceeding is under the arbitra-
tor’s jurisdiction and control, and the 
arbitrator’s decision shall be based 
upon the evidence and testimony pre-
sented at the hearing or otherwise in-
corporated in the record of the pro-
ceeding. The arbitrator may, unless 
prohibited by law, proceed in the ab-
sence of any party who, after due no-
tice, fails to be present or to obtain a 
postponement. An award rendered in 
an ex parte proceeding of this nature 
must be based upon evidence presented 
to the arbitrator. 

§ 1404.14 Decision and award. 
(a) Arbitrators shall make awards no 

later than 60 days from the date of the 
closing of the record as determined by 
the arbitrator, unless otherwise agreed 
upon by the parties or specified by the 
collective bargaining agreement or 
law. However, failure to meet the 60 
day deadline will not invalidate the 
process or award. A failure to render 
timely awards reflects upon the per-
formance of an arbitrator and may lead 
to removal from the FMCS Roster. 
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