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(1) Determine whether the proposed
service is for a personal or nonpersonal
services contract using the definitions
at 2.101 and 37.101 and the guidelines in
37.104;

(2) In doubtful cases, obtain the re-
view of legal counsel; and

(3) Document the file (except as pro-
vided in paragraph (b) below) with

(i) the opinion of legal counsel, if
any,

(ii) a memorandum of the facts and
rationale supporting the conclusion
that the contract does not violate the
provisions in 37.104(b), and

(iii) any further documentation that
the contracting agency may require.

(b) Nonpersonal services contracts
are exempt from the requirements of
subparagraph (a)(3) above.

(c) Ensure that performance-based
acquisition methods are used to the
maximum extent practicable when ac-
quiring services.

(d) Ensure that contracts for child
care services include requirements for
criminal history background checks on
employees who will perform child care
services under the contract in accord-
ance with 42 U.S.C. 13041, as amended,
and agency procedures.

[48 FR 42365, Sept. 19, 1983, as amended at 55
FR 36796, Sept. 6, 1990; 59 FR 67051, Dec. 28,
1994; 62 FR 233, Jan. 2, 1997; 62 FR 44815, Aug.
22, 1997; 62 FR 51379, Oct. 1, 1997; 66 FR 2133,
Jan. 10, 2001; 71 FR 218, Jan. 3, 2006]

37.104 Personal services contracts.

(a) A personal services contract is
characterized by the employer-em-
ployee relationship it creates between
the Government and the contractor’s
personnel. The Government is nor-
mally required to obtain its employees
by direct hire under competitive ap-
pointment or other procedures required
by the civil service laws. Obtaining
personal services by contract, rather
than by direct hire, circumvents those
laws unless Congress has specifically
authorized acquisition of the services
by contract.

(b) Agencies shall not award personal
services contracts unless specifically
authorized by statute (e.g., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee rela-
tionship under a service contract oc-
curs when, as a result of (i) the con-

37.104

tract’s terms or (ii) the manner of its
administration during performance,
contractor personnel are subject to the
relatively continuous supervision and
control of a Government officer or em-
ployee. However, giving an order for a
specific article or service, with the
right to reject the finished product or
result, is not the type of supervision or
control that converts an individual
who is an independent contractor (such
as a contractor employee) into a Gov-
ernment employee.

(2) Each contract arrangement must
be judged in the light of its own facts
and circumstances, the key question
always being: Will the Government ex-
ercise relatively continuous super-
vision and control over the contractor
personnel performing the contract?
The sporadic, unauthorized supervision
of only one of a large number of con-
tractor employees might reasonably be
considered not relevant, while rel-
atively continuous Government super-
vision of a substantial number of con-
tractor employees would have to be
taken strongly into account (see (d)
below).

(d) The following descriptive ele-
ments should be used as a guide in as-
sessing whether or not a proposed con-
tract is personal in nature:

(1) Performance on site.

(2) Principal tools and equipment fur-
nished by the Government.

(3) Services are applied directly to
the integral effort of agencies or an or-
ganizational subpart in furtherance of
assigned function or mission.

(4) Comparable services, meeting
comparable needs, are performed in the
same or similar agencies using civil
service personnel.

(5) The need for the type of service
provided can reasonably be expected to
last beyond one year.

(6) The inherent nature of the serv-
ice, or the manner in which it is pro-
vided reasonably requires directly or
indirectly, Government direction or su-
pervision of contractor employees in
order to—

(i) Adequately protect the Govern-
ment’s interest;

(ii) Retain control of the function in-
volved; or

(iii) Retain full personal responsi-
bility for the function supported in a
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37.105

duly authorized Federal officer or em-
ployee.

(e) When specific statutory authority
for a personal service contract is cited,
obtain the review and opinion of legal
counsel.

(f) Personal services contracts for the
services of individual experts or con-
sultants are limited by the Classifica-
tion Act. In addition, the Office of Per-
sonnel Management has established re-
quirements which apply in acquiring
the personal services of experts or con-
sultants in this manner (e.g., benefits,
taxes, conflicts of interest). Therefore,
the contracting officer shall effect nec-
essary coordination with the cognizant
civilian personnel office.

[48 FR 42365, Sept. 19, 2001, as amended at 66
FR 2133, Jan. 10, 2001]

37.105 Competition in
tracting.

(a) Unless otherwise provided by stat-
ute, contracts for services shall be
awarded through sealed bidding when-
ever the conditions in 6.401(a) are met
(except see 6.401(b)).

(b) The provisions of statute and part
6 of this regulation requiring competi-
tion apply fully to service contracts.
The method of contracting used to pro-
vide for competition may vary with the
type of service being acquired and may
not necessarily be limited to price
competition.

[50 FR 1744, Jan. 11, 1985, and 50 FR 52429,
Dec. 23, 1985]

service con-

37.106 Funding and term of service
contracts.

(a) When contracts for services are
funded by annual appropriations, the
term of contracts so funded shall not
extend beyond the end of the fiscal
yvear of the appropriation except when
authorized by law (see paragraph (b) of
this section for certain service con-
tracts, 32.703-2 for contracts condi-
tioned upon availability of funds, and
32.703-3 for contracts crossing fiscal
years).

(b) The head of an executive agency,
except NASA, may enter into a con-
tract, exercise an option, or place an
order under a contract for severable
services for a period that begins in one
fiscal year and ends in the next fiscal
year if the period of the contract

48 CFR Ch. 1 (10-1-10 Edition)

awarded, option exercised, or order
placed does not exceed one year (10
U.S.C. 2410a and 41 U.S.C. 2531). Funds
made available for a fiscal year may be
obligated for the total amount of an
action entered into under this author-
ity.

(c) Agencies with statutory
multiyear authority shall consider the
use of this authority to encourage and
promote economical business oper-
ations when acquiring services.

[60 FR 37778, July 21, 1995, as amended at 62
FR 44815, Aug. 22, 1997, 63 FR 58601, Oct. 30,
1998]

37.107 Service Contract Act of 1965.

The Service Contract Act of 1965 (41
U.S.C. 351-357) (the Act) provides for
minimum wages and fringe benefits as
well as other conditions of work under
certain types of service contracts (see
subpart 22.10). Whether or not the Act
applies to a specific service contract
will be determined by the definitions
and exceptions given in the Act, or im-
plementing regulations.

37.108 Small business Certificate of
Competency.

In those service contracts for which
the Government requires the highest
competence obtainable, as evidenced in
a solicitation by a request for a tech-
nical/management proposal and a re-
sultant technical evaluation and
source selection, the small business
Certificate of Competency procedures
may not apply (see subpart 19.6).

37.109 Services of
armed forces.

quasi-military

Contracts with Pinkerton Detective
Agencies or similar organizations are pro-
hibited by 5 U.S.C. 3108. This prohibi-
tion applies only to contracts with or-
ganizations that offer quasi-military
armed forces for hire, or with their em-
ployees, regardless of the contract’s
character. An organization providing
guard or protective services does not
thereby become a quasi-military armed
force, even though the guards are
armed or the organization provides
general investigative or detective serv-
ices. (See 57 Comp. Gen. 524).
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