
445 

Defense Acquisition Regulations System, DOD 252.227–7033 

Technical Data and Computer Software’’ 
clause of this contract. 

(End of clause) 

[56 FR 36479, July 31, 1991, as amended at 60 
FR 33505, June 28, 1995] 

252.227–7028 Technical data or com-
puter software previously delivered 
to the government. 

As prescribed in 227.7103–6(d), 
227.7104(f)(2), or 227.7203–6(e), use the 
following provision: 

TECHNICAL DATA OR COMPUTER SOFTWARE 
PREVIOUSLY DELIVERED TO THE GOVERN-
MENT (JUN 1995) 

The Offeror shall attach to its offer an 
identification of all documents or other 
media incorporating technical data or com-
puter software it intends to deliver under 
this contract with other than unlimited 
rights that are identical or substantially 
similar to documents or other media that 
the Offeror has produced for, delivered to, or 
is obligated to deliver to the Government 
under any contract or subcontract. The at-
tachment shall identify— 

(a) The contract number under which the 
data or software were produced; 

(b) The contract number under which, and 
the name and address of the organization to 
whom, the data or software were most re-
cently delivered or will be delivered; and 

(c) Any limitations on the Government’s 
rights to use or disclose the data or software, 
including, when applicable, identification of 
the earliest date the limitations expire. 

(End of provision) 

[60 FR 33505, June 28, 1995] 

252.227–7029 [Reserved] 

252.227–7030 Technical data—with-
holding of payment. 

As prescribed at 227.7103–6(e)(2) or 
227.7104(e)(4), use the following clause: 

TECHNICAL DATA—WITHHOLDING OF PAYMENT 
(MAR 2000) 

(a) If technical data specified to be deliv-
ered under this contract, is not delivered 
within the time specified by this contract or 
is deficient upon delivery (including having 
restrictive markings not identified in the 
list described in the clause at 252.227– 
7013(e)(2) or 252.227–7018(e)(2) of this con-
tract), the Contracting Officer may until 
such data is accepted by the Government, 
withhold payment to the Contractor of ten 
percent (10%) of the total contract price or 

amount unless a lesser withholding is speci-
fied in the contract. Payments shall not be 
withheld nor any other action taken pursu-
ant to this paragraph when the Contractor’s 
failure to make timely delivery or to deliver 
such data without deficiencies arises out of 
causes beyond the control and without the 
fault or negligence of the Contractor. 

(b) The withholding of any amount or sub-
sequent payment to the Contractor shall not 
be construed as a waiver of any rights accru-
ing to the Government under this contract. 

(End of clause) 

[56 FR 36479, July 31, 1991, as amended at 60 
FR 33505, June 28, 1995; 62 FR 34132, June 24, 
1997; 65 FR 14398, Mar. 16, 2000] 

252.227–7031 [Reserved] 

252.227–7032 Rights in technical data 
and computer software (foreign). 

As prescribed in 227.7103–17, use the 
following clause: 

RIGHTS IN TECHNICAL DATA AND COMPUTER 
SOFTWARE (FOREIGN) (JUN 1975) 

The United States Government may dupli-
cate, use, and disclose in any manner for any 
purposes whatsoever, including delivery to 
other governments for the furtherance of 
mutual defense of the United States Govern-
ment and other governments, all technical 
data including reports, drawings and blue-
prints, and all computer software, specified 
to be delivered by the Contractor to the 
United States Government under this con-
tract. 

(End of clause) 

[56 FR 36479, July 31, 1991, as amended at 60 
FR 33505, June 28, 1995] 

252.227–7033 Rights in shop drawings. 
As prescribed in 227.7107–(1)(c), use 

the following clause: 

RIGHTS IN SHOP DRAWINGS (APR 1966) 

(a) Shop drawings for construction means 
drawings, submitted to the Government by 
the Construction Contractor, subcontractor 
or any lower-tier subcontractor pursuant to 
a construction contract, showing in detail (i) 
the proposed fabrication and assembly of 
structural elements and (ii) the installation 
(i.e., form, fit, and attachment details) of 
materials or equipment. The Government 
may duplicate, use, and disclose in any man-
ner and for any purpose shop drawings deliv-
ered under this contract. 

(b) This clause, including this paragraph 
(b), shall be included in all subcontracts 
hereunder at any tier. 
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(End of clause) 

[56 FR 36479, July 31, 1991, as amended at 60 
FR 33505, June 28, 1995] 

252.227–7034—252.227–7036 [Reserved] 

252.227–7037 Validation of restrictive 
markings on technical data. 

As prescribed in 227.7102–3(c), 227.7103– 
6(e)(3), 227.7104(e)(5), or 227.7203–6(f), use 
the following clause: 

VALIDATION OF RESTRICTIVE MARKINGS ON 
TECHNICAL DATA (SEP 1999) 

(a) Definitions. The terms used in this 
clause are defined in the Rights in Technical 
Data—Noncommercial Items clause of this 
contract. 

(b) Contracts for commercial items—presump-
tion of development at private expense. Under a 
contract for a commercial item, component, 
or process, the Department of Defense shall 
presume that a Contractor’s asserted use or 
release restrictions are justified on the basis 
that the item, component, or process was de-
veloped exclusively at private expense. The 
Department shall not challenge such asser-
tions unless information the Department 
provides demonstrates that the item, compo-
nent, or process was not developed exclu-
sively at private expense. 

(c) Justification. The Contractor or subcon-
tractor at any tier is responsible for main-
taining records sufficient to justify the va-
lidity of its markings that impose restric-
tions on the Government and others to use, 
duplicate, or disclose technical data deliv-
ered or required to be delivered under the 
contract or subcontract. Except under con-
tracts for commercial items, the Contractor 
or subcontractor shall be prepared to furnish 
to the Contracting Officer a written jus-
tification for such restrictive markings in 
response to a challenge under paragraph (e) 
of this clause. 

(d) Prechallenge request for information. (1) 
The Contracting Officer may request the 
Contractor or subcontractor to furnish a 
written explanation for any restriction as-
serted by the Contractor or subcontractor on 
the right of the United States or others to 
use technical data. If, upon review of the ex-
planation submitted, the Contracting Officer 
remains unable to ascertain the basis of the 
restrictive marking, the Contracting Officer 
may further request the Contractor or sub-
contractor to furnish additional information 
in the records of, or otherwise in the posses-
sion of or reasonably available to, the Con-
tractor or subcontractor to justify the valid-
ity of any restrictive marking on technical 
data delivered or to be delivered under the 
contract or subcontract (e.g., a statement of 
facts accompanied with supporting docu-

mentation). The Contractor or subcontractor 
shall submit such written data as requested 
by the Contracting Officer within the time 
required or such longer period as may be mu-
tually agreed. 

(2) If the Contracting Officer, after review-
ing the written data furnished pursuant to 
paragraph (d)(1) of this clause, or any other 
available information pertaining to the va-
lidity of a restrictive marking, determines 
that reasonable grounds exist to question 
the current validity of the marking and that 
continued adherence to the marking would 
make impracticable the subsequent competi-
tive acquisition of the item, component, or 
process to which the technical data relates, 
the Contracting Officer shall follow the pro-
cedures in paragraph (e) of this clause. 

(3) If the Contractor or subcontractor fails 
to respond to the Contracting Officer’s re-
quest for information under paragraph (d)(1) 
of this clause, and the Contracting Officer 
determines that continued adherence to the 
marking would make impracticable the sub-
sequent competitive acquisition of the item, 
component, or process to which the technical 
data relates, the Contracting Officer may 
challenge the validity of the marking as de-
scribed in paragraph (e) of this clause. 

(e) Challenge. (1) Notwithstanding any pro-
vision of this contract concerning inspection 
and acceptance, if the Contracting Officer 
determines that a challenge to the restric-
tive marking is warranted, the Contracting 
Officer shall send a written challenge notice 
to the Contractor or subcontractor asserting 
the restrictive markings. Such challenge 
shall— 

(i) State the specific grounds for chal-
lenging the asserted restriction; 

(ii) Require a response within sixty (60) 
days justifying and providing sufficient evi-
dence as to the current validity of the as-
serted restriction; 

(iii) State that a DoD Contracting Officer’s 
final decision, issued pursuant to paragraph 
(g) of this clause, sustaining the validity of 
a restrictive marking identical to the as-
serted restriction, within the three-year pe-
riod preceding the challenge, shall serve as 
justification for the asserted restriction if 
the validated restriction was asserted by the 
same Contractor or subcontractor (or any li-
censee of such Contractor or subcontractor) 
to which such notice is being provided; and 

(iv) State that failure to respond to the 
challenge notice may result in issuance of a 
final decision pursuant to paragraph (f) of 
this clause. 

(2) The Contracting Officer shall extend 
the time for response as appropriate if the 
Contractor or subcontractor submits a writ-
ten request showing the need for additional 
time to prepare a response. 

(3) The Contractor’s or subcontractor’s 
written response shall be considered a claim 
within the meaning of the Contract Disputes 
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