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§609.17

§609.17 Audit and access to records.

(a) The Loan Guarantee Agreement
and related documents shall provide
that:

(1) The Eligible Lender, or DOE in
conjunction with the Federal Financ-
ing Bank where loans are funded by the
Federal Financing Bank or other Hold-
er or other party servicing the Guaran-
teed Obligations, as applicable, and the
Borrower, shall keep such records con-
cerning the project as is necessary, in-
cluding the Pre-Application, Applica-
tion, Term Sheet, Conditional Commit-
ment, Loan Guarantee Agreement,
Credit Agreement, mortgage, note, dis-
bursement requests and supporting
documentation, financial statements,
audit reports of independent account-
ing firms, lists of all project assets and
non-project assets pledged as security
for the Guaranteed Obligations, all off-
take and other revenue producing
agreements, documentation for all
project indebtedness, income tax re-
turns, technology agreements, docu-
mentation for all permits and regu-
latory approvals and all other docu-
ments and records relating to the Eli-
gible Project, as determined by the
Secretary, to facilitate an effective
audit and performance evaluation of
the project; and

(2) The Secretary and the Comp-
troller General, or their duly author-
ized representatives, shall have access,
for the purpose of audit and examina-
tion, to any pertinent books, docu-
ments, papers and records of the Bor-
rower, Eligible Lender or DOE or other
Holder or other party servicing the
Guaranteed Obligation, as applicable.
Such inspection may be made during
regular office hours of the Borrower,
Eligible Lender or DOE or other Hold-
er, or other party servicing the Eligible
Project and the Guaranteed Obliga-
tions, as applicable, or at any other
time mutually convenient.

(b) The Secretary may from time to
time audit any or all items of costs in-
cluded as Project Costs in statements
or certificates submitted to the Sec-
retary or the servicer or otherwise, and
may exclude or reduce the amount of
any item which the Secretary deter-
mines to be unnecessary or excessive,
or otherwise not to be an item of
Project Costs. The Borrower will make
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available to the Secretary all books
and records and other data available to
the Borrower in order to permit the
Secretary to carry out such audits. The
Borrower will represent that it has
within its rights access to all financial
and operational records and data relat-
ing to Project Costs, and agrees that it
will, upon request by the Secretary, ex-
ercise such rights in order to make
such financial and operational records
and data available to the Secretary. In
exercising its rights hereunder, the
Secretary may utilize employees of
other Federal agencies, independent
accountants, or other persons.

§609.18 Deviations.

To the extent that such requirements
are not specified by the Act or other
applicable statutes, DOE may author-
ize deviations on an individual request
basis from the requirements of this
part upon a finding that such deviation
is essential to program objectives and
the special circumstances stated in the
request make such deviation clearly in
the best interest of the Government.
DOE will consult with OMB and the
Secretary of the Treasury before DOE
grants any deviation that would con-
stitute a substantial change in the fi-
nancial terms of the Loan Guarantee
Agreement and related documents. Any
deviation, however, that was not cap-
tured in the Credit Subsidy Cost will
require either additional fees or discre-
tionary appropriations. A recommenda-
tion for any deviation shall be sub-
mitted in writing to DOE. Such rec-
ommendation must include a sup-
porting statement, which indicates
briefly the nature of the deviation re-
quested and the reasons in support
thereof.

PART 611—ADVANCED TECH-
NOLOGY VEHICLES MANUFAC-
TURER ASSISTANCE PROGRAM

Subpart A—General

Sec.

611.1 Purpose.

611.2 Definitions.

611.3 Advanced technology vehicle.

Subpart B—Direct Loan Program
611.100 Eligible applicant.
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AUTHORITY: Pub. L. 110-140 (42 U.S.C. 17013),
Pub. L. 110-329.

SOURCE: 73 FR 66731, Nov. 12, 2008, unless
otherwise noted.

Subpart A—General

§611.1 Purpose.

This part is issued by the Depart-
ment of Energy (DOE) pursuant to sec-
tion 136 of the Energy Independence
and Security Act of 2007, Public Law
110-140, as amended by section 129 of
Public Law 110-329. Specifically, sec-
tion 136(e) directs DOE to promulgate
an interim final rule establishing regu-
lations that specify eligibility criteria
and that contain other provisions that
the Secretary deems necessary to ad-
minister this section and any loans
made by the Secretary pursuant to this
section.

§611.2 Definitions.

The definitions contained in this sec-
tion apply to provisions contained in
both subpart A and subpart B.

Adjusted average fuel economy means a
harmonic production weighted average
of the combined fuel economy of all ve-
hicles in a fleet, which were subject to
CAFE.

§611.2

Advanced technology vehicle means a
passenger automobile or light truck
that meets—

(1) The Bin 5 Tier II emission stand-
ard established in regulations issued by
the Administrator of the Environ-
mental Protection Agency under sec-
tion 202(i) of the Clean Air Act (42
U.S.C. 7521(i)), as of the date of applica-
tion, or a lower-numbered Bin emission
standard;

(2) Any new emission standard in ef-
fect for fine particulate matter pre-
scribed by the Administrator under
that Act (42 U.S.C. 7401 et seq.), as of
the date of application; and

(3) At least 125 percent of the har-
monic production weighted average
combined fuel economy, for vehicles
with substantially similar attributes in
model year 2005.

Agreement means the contractual
loan arrangement between DOE and a
Borrower for a loan made by and
through the Federal Financing Bank
with the full faith and credit of the
United States government on the prin-
cipal and interest.

Applicant means a party that submits
a substantially complete application
pursuant to this part.

Application means the compilation of
the materials required by this part to
be submitted to DOE by an Applicant.
One Application can include requests
for one or more loans and one or more
projects. However, an Application cov-
ering more than one project must con-
tain complete and separable informa-
tion with respect to each project.

Automobile is used as that term is de-
fined in 49 CFR part 523.

Borrower means an Applicant that re-
ceives a loan under this Program.

CAFE means the Corporate Average
Fuel Economy program of the Energy
Policy and Conservation Act, 49 U.S.C.
32901 et seq.

Combined fuel economy means the
combined city/highway miles per gal-
lon values, as are reported in accord-
ance with section 32904 of title 49,
United States Code. If CAFE compli-
ance data is not available, the com-
bined average fuel economy of a vehi-
cle must be demonstrated through the
use of a peer-reviewed model.

DOE or Department means the United
States Department of Energy.
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Eligible Facility means a manufac-
turing facility in the United States
that produces qualifying advanced
technology vehicles, or qualifying com-
ponents.

Eligible Project means:

(1) Reequipping, expanding, or estab-
lishing a manufacturing facility in the
United States to produce qualifying ad-
vanced technology vehicles, or quali-
fying components; or

(2) Engineering integration per-
formed in the United States for quali-
fying advanced technology vehicles and
qualifying components.

Engineering integration costs are the
costs of engineering tasks relating to—

(1) Incorporating qualifying compo-
nents into the design of advanced tech-
nology vehicles; and

(2) Designing tooling and equipment
and developing manufacturing proc-
esses and material suppliers for produc-
tion facilities that produce qualifying
components or advanced technology
vehicles.

Equivalent vehicle means a light-duty
vehicle of the same vehicle classifica-
tion as specified in 10 CFR part 523.

Financially viable means a reasonable
prospect that the Applicant will be
able to make payments of principal and
interest on the loan as and when such
payments become due under the terms
of the loan documents, and that the ap-
plicant has a net present value that is
positive, taking all costs, existing and
future, into account.

Grantee means an entity awarded a
grant made pursuant to section 136 and
this Part.

Light-duty vehicle means passenger
automobiles and light trucks.

Light truck is used as that term is de-
fined in 49 CFR part 523.

Loan Documents mean the Agreement
and all other instruments, and all doc-
umentation among DOE, the borrower,
and the Federal Financing Bank evi-
dencing the making, disbursing, secur-
ing, collecting, or otherwise admin-
istering the loan [references to loan
documents also include comparable
agreements, instruments, and docu-
mentation for other financial obliga-
tions for which a loan is requested or
issued].

Model year is defined as that term is
defined in 49 U.S.C. 32901.
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Passenger automobile is used as that
term is defined in 49 CFR part 523.

Qualifying components means compo-
nents that the DOE determines are

(1) Designed for advanced technology
vehicles; and

(2) Installed for the purpose of meet-
ing the performance requirements of
advanced technology vehicles.

Secretary means the United States
Secretary of Energy.

Security means all property, real or
personal, tangible or intangible, re-
quired by the provisions of the Loan
Documents to secure repayment of any
indebtedness of the Borrower under the
Loan Documents.

§611.3 Advanced technology vehicle.

In order to demonstrate that a vehi-
cle is an “advanced technology vehicle”,
an automobile manufacturer must pro-
vide the following:

(a) Emissions certification. An auto-
mobile manufacturer must written cer-
tify that the vehicle meets, or will
meet, the emissions requirements spec-
ified in the definition of “advanced
technology vehicle”; and

(b) Demonstration of fuel economy
performance. An automobile manufac-
turer must demonstrate that the vehi-
cle has a combined average fuel econ-
omy of at least 125 percent of the aver-
age combined fuel economy for vehicles
with substantially similar attributes
for model year 2005.

(1) A combined average fuel economy
calculation required under this para-
graph for a vehicle that is a dual fueled
automobile for the purpose of CAFE is
calculated as if the vehicle were not a
dual fueled automobile.

(2) The average combined fuel econ-
omy for vehicles with substantially
similar attributes is a harmonic pro-
duction weighted average of the com-
bined average fuel economy of all vehi-
cles with substantially similar at-
tributes in model year 2005, as pub-
lished by DOE.

(3) In the case of an electric drive ve-
hicle with the ability to recharge from
an off-board source, an automobile
manufacturer must provide DOE with a
test procedure and sufficient data to
demonstrate that the vehicle meets or
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exceeds the applicable average com-
bined fuel economy of vehicles with
substantially similar attributes.

Subpart B—Direct Loan Program

§611.100 Eligible applicant.

(a) In order to be eligible to receive a
loan under this part, an applicant

(1) Must be either—

(i) An automobile manufacturer that
can demonstrate an improved fuel
economy as specified in paragraph (b)
of this section, or

(ii) A manufacturer of a qualifying
component; and

(2) Must be financially viable without
receipt of additional Federal funding
associated with the proposed eligible
project.

(b) Improved fuel economy. (1) If the
applicant is an automobile manufac-
turer that manufactured in model year
2005, vehicles subject to the CAFE re-
quirements, the applicant must dem-
onstrate that its adjusted average fuel
economy for its light-duty vehicle fleet
produced in the most recent year for
which final CAFE compliance data is
available, at the time of application, is
greater than or equal to the adjusted
average fuel economy of the appli-
cant’s fleet for MY 2005, based on the
MY 2005 final CAFE compliance data.

(2) If the applicant is an automobile
manufacturer that did not manufac-
ture in model year 2005, vehicles sub-
ject to the CAFE requirements, the ap-
plicant must demonstrate that the pro-
jected combined fuel economy for the
relevant the advanced technology vehi-
cle that is the subject of the applica-
tion is greater than or equal to the in-
dustry adjusted average fuel economy
for model year 2005 of equivalent vehi-
cles, based on final CAFE compliance
data.

(3) The CAFE values under this para-
graph are to be calculated using the
CAFE procedures applicable to the
model year being evaluated.

(4) An applicant must provide fuel
economy data, at the model level, re-
lied upon to make the demonstration
required by this section.

(5) An applicant that is a manufac-
turer of a qualifying component under
paragraph (a)(1)(ii) of this section does
not need to make a showing of im-

§611.101

proved fuel economy under this para-
graph.

(¢c) In determining under paragraph
(a)(2) of this section whether an appli-
cant is financially viable, the Depart-
ment will consider a number of factors,
including, but not limited to:

(1) The applicant’s debt-to-equity
ratio as of the date of the loan applica-
tion;

(2) The applicant’s earnings before in-
terest, taxes, depreciation, and amorti-
zation (EBITDA) for the applicant’s
most recent fiscal year prior to the
date of the loan application;

(3) The applicant’s debt to EBITDA
ratio as of the date of the loan applica-
tion;

(4) The applicant’s interest coverage
ratio (calculated as EBITDA divided by
interest expenses) for the applicant’s
most recent fiscal year prior to the
date of the loan application;

(5) The applicant’s fixed charge cov-
erage ratio (calculated as EBITDA plus
fixed charges divided by fixed charges
plus interest expenses) for the appli-
cant’s most recent fiscal year prior to
the date of the loan application;

(6) The applicant’s liquidity as of the
date of the loan application;

(7T) Statements from applicant’s lend-
ers that the applicant is current with
all payments due under loans made by
those lenders at the time of the loan
application; and

(8) Financial projections dem-
onstrating the applicant’s solvency
through the period of time that the
loan is outstanding.

(d). For purposes of making a deter-
mination under paragraph (a)(2) of this
section, additional Federal funding in-
cludes any loan, grant, guarantee, in-
surance, payment, rebate, subsidy,
credit, tax benefit, or any other form of
direct or indirect assistance from the
Federal government, or any agency or
instrumentality thereof, other than
the proceeds of a loan approved under
this Part, that is, or is expected to be
made available with respect to, the
project for which the loan is sought
under this Part.

§611.101 Application.

An application must include, at a
minimum, the following information
and materials:
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(a) A certification by the applicant
that it meets each of the requirements
of the program as set forth in statute,
the regulations in this part, and any
supplemental requirements issued by
DOE;

(b) A description of the nature and
scope of the proposed project for which
a loan or award is sought under this
part, including key milestones and lo-
cation of the project;

(c) A detailed explanation of how the
proposed project qualifies under appli-
cable law to receive a loan or award
under this part, including vehicle sim-
ulations using industry standard model
(need to add name and location of this
open source model) to show projected
fuel economy;

(d) A detailed estimate of the total
project costs together with a descrip-
tion of the methodology and assump-
tions used to produce that estimate;

(e) A detailed description of the over-
all financial plan for the proposed
project, including all sources and uses
of funding, equity, and debt, and the li-
ability of parties associated with the
project;

(f) Applicant’s business plan on which
the project is based and applicant’s fi-
nancial model presenting project pro
forma statements for the proposed term
of the obligations including income
statements, balance sheets, and cash
flows. All such information and data
must include assumptions made in
their preparation and the range of rev-
enue, operating cost, and credit as-
sumptions considered;

(g) An analysis of projected market
use for any product (vehicle or compo-
nent) to be produced by or through the
project, including relevant data and as-
sumptions justifying the analysis, and
copies of any contractual agreements
for the sale of these products or assur-
ance of the revenues to be generated
from sale of these products;

(h) Financial statements for the past
three years, or less if the applicant has
been in operation less than three years,
that have been audited by an inde-
pendent certified public accountant,
including all associated notes, as well
as interim financial statements and
notes for the current fiscal year, of the
applicant and parties providing the ap-
plicant’s financial backing, together
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with business and financial interests of
controlling or commonly controlled or-
ganizations or persons, including par-
ent, subsidiary and other affiliated cor-
porations or partners of the applicant;

(i) A list showing the status of and
estimated completion date of appli-
cant’s required project-related applica-
tions or approvals for Federal, state,
and local permits and authorizations to
site, construct, and operate the
project, a period of 5 years preceding
the submission of an application under
this Part;

(j) Information sufficient to enable
DOE to comply with the National Envi-
ronmental Policy Act of 1969, as re-
quired by §611.106 of this part;

(k) A listing and description of assets
associated, or to be associated, with
the project and any other asset that
will serve as collateral for the Loan,
including appropriate data as to the
value of the assets and the useful life of
any physical assets. With respect to
real property assets listed, an appraisal
that is consistent with the “Uniform
Standards of Professional Appraisal
Practice,” promulgated by the Ap-
praisal Standards Board of the Ap-
praisal Foundation, and performed by
licensed or certified appraisers, is re-
quired;

(1) An analysis demonstrating that,
at the time of the application, the ap-
plicant is financially viable without re-
ceipt of additional Federal funding as-
sociated with the proposed project, and
that there is a reasonable prospect that
the Applicant will be able to make pay-
ments of principal and interest on the
loan as and when such payments be-
come due under the terms of the loan
documents, and that the applicant has
a net present value which is positive,
taking all costs, existing and future,
into account. This information must
include, from publicly traded compa-
nies, relevant filings with the Securi-
ties and Exchange Commission;

(m) Written assurance that all labor-
ers and mechanics employed by con-
tractors or subcontractors during con-
struction, alteration, or repair that is
financed, in whole or in part, by a loan
under this Part shall be paid wages at
rates not less than those prevailing on
similar construction in the locality, as
determined by the Secretary of Labor
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in accordance with 40 U.S.C. sections
3141-3144, 3146, and 3147;

(n) Completed Form SF-LLL, as re-
quired by 10 CFR Part 601; and

(o) Other information, as determined
necessary by DOE.

§611.102

(a) Eligible costs are:

(1) Those costs that are reasonably
related to the reequipping, expanding,
or establishing a manufacturing facil-
ity in the United States to produce
qualifying advanced technology vehi-
cles or qualifying components;

(2) Costs of engineering integration
performed in the United States for
qualifying vehicles or qualifying com-
ponents;

(3) Costs for payment with loan pro-
ceeds that are incurred, but not yet
paid by the borrower, after a substan-
tially complete application has been
submitted to DOE; and

(4) Costs incurred after closing of the
loan.

(b) In determining the overall total
cost of an Eligible Project, DOE and
the applicant may include significant
costs already incurred and capitalized
by the applicant in accordance with
Generally Accepted Accounting Prin-
ciples and these costs may be consid-
ered by DOE in determining the Bor-
rower’s contribution to total project
costs.

Eligible project costs.

§611.103 Application evaluation.

(a) Eligibility screening. Applications
will be reviewed to determine whether
the applicant is eligible, the informa-
tion required under §611.101 is com-
plete, and the proposed loan complies
with applicable statutes and regula-
tions. DOE can at any time reject an
application, in whole or in part, that
does not meet these requirements.

(b) Ewvaluation criteria. Applications
that are determined to be eligible pur-
suant to paragraph (a) of this section
shall be subject to a substantive review
by DOE based upon factors that in-
clude, but are not limited to, the fol-
lowing:

(1) The technical merit of the pro-
posed advanced technology vehicles or
qualifying components, with greater
weight given for factors including, but
not limited to:

§611.105

(i) Improved vehicle fuel economy
above that required for an advanced
technology vehicle;

(ii) Potential contributions to im-
proved fuel economy of the U.S. light-
duty vehicle fleet;

(iii) Likely reductions in petroleum
use by the U.S. light-duty fleet; and

(iv) Promotion of use of advanced
fuel (e.g., E85, ultra-low sulfur diesel).

(2) Technical Program Factors such
as economic development and diversity
in technology, company, risk, and geo-
graphic location.

(3) The adequacy of the proposed pro-
visions to protect the Government, in-
cluding sufficiency of Security, the pri-
ority of the lien position in the Secu-
rity, and the percentage of the project
to be financed with the loan.

(4) In making loans to those manu-
facturers that have existing facilities,
priority will be given to those facilities
that are oldest or have been in exist-
ence for at least 20 years even if such
facilities are idle at the time of appli-
cation.

§611.104 [Reserved]

§611.105 Agreement.

(a) Only an Agreement executed by a
duly authorized DOE Contracting Offi-
cer can contractually obligate the gov-
ernment to make a loan made by and
through the Federal Financing Bank
with the full faith and credit of the
United States government on the prin-
cipal and interest.

(b) DOE is not bound by oral rep-
resentations made during the Applica-
tion stage, or during any negotiation
process.

(c) No funds obtained from the Fed-
eral Government, or from a loan or
other instrument guaranteed by the
Federal Government, may be used to
pay administrative fees, or other fees
charged by or paid to DOE relating to
the section 136 loan program.

(d) Prior to the execution by DOE of
an Agreement, DOE must ensure that
the following requirements and condi-
tions, which must be specified in the
Agreement, are satisfied:

(1) The Borrower is a Eligible Appli-
cant as defined in this part;

(2) The Agreement is for an Eligible
Project as defined in this part;
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(3) The principal amount of the loan
is limited to no more than 80 percent of
reasonably anticipated total Project
Costs;

(4) Loan funds will be disbursed only
to meet immediate cash disbursement
needs of the Borrower and not for in-
vestment purposes, and any investment
earnings obtained in excess of accrued
interest expense will be returned to
United States Government; and

(5) Such documents, representations,
warrants and covenants as DOE may
require.

§611.106 Environmental requirements.

(a)(1) In general. Environmental re-
view of the proposed projects under
this part will be conducted in accord-
ance with applicable statutes, regula-
tions, and Executive Orders.

(2) The applicant must submit a com-
prehensive environmental report. The
comprehensive environmental report
shall consist of the specific reports and
related material set forth in para-
graphs (d) through (f) of this section.

(3) The regulations of the Council on
Environmental Quality implementing
NEPA require DOE to provide public
notice of the availability of project
specific environmental documents such
as environmental impact statements,
environmental assessments, findings of
no significant impact, records of deci-
sion etc., to the affected public. See 40
CFR 1506.6(b). The comprehensive envi-
ronmental report will provide substan-
tial basis for any required environ-
mental impact statement or environ-
mental assessment and findings of no
significant impact, pursuant to the
procedures set forth in 10 CFR 1021.215.
DOE may also make a determination
as to whether a categorical exclusion is
available with regard to an Applica-
tion.

(b) The detail of each specific report
must be commensurate with the com-
plexity of the proposal and its poten-
tial for environmental impact. Each
topic in each specific report shall be
addressed or its omission justified, un-
less the specific report description in-
dicates that the data is not required
for that type of project. If material re-
quired for one specific report is pro-
vided in another specific report or in
another exhibit, it may be incorporated
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by reference. If any specific report
topic is required for a particular
project but is not provided at the time
the application is filed, the comprehen-
sive environmental report shall explain
why it is missing and when the appli-
cant anticipates it will be filed.

(c) As appropriate, each specific re-
port shall:

(1) Address conditions or resources
that might be directly or indirectly af-
fected by the project;

(2) Identify significant environ-
mental effects expected to occur as a
result of the project;

(3) Identify the effects of construc-
tion, operation (including maintenance
and malfunctions), and termination of
the project, as well as cumulative ef-
fects resulting from existing or reason-
ably foreseeable projects;

(4) Identify measures proposed to en-
hance the environment or to avoid,
mitigate, or compensate for adverse ef-
fects of the project; and

(5) Provide a list of publications, re-
ports, and other literature or commu-
nications that were cited or relied upon
to prepare each report.

(d) Specific Report 1—Project impact
and description. This report must de-
scribe the environmental impacts of
the project, facilities associated with
the project, special construction and
operation procedures, construction
timetables, future plans for related
construction, compliance with regula-
tions and codes, and permits that must
be obtained.

(e) Specific Report 2—
Socioeconomics. This report must
identify and quantify the impacts of
constructing and operating the pro-
posed project on factors affecting
towns and counties in the vicinity of
the project. The report must:

(1) Describe the socioeconomic im-
pact area;

(2) Evaluate the impact of any sub-
stantial immigration of people on gov-
ernmental facilities and services and
plans to reduce the impact on the local
infrastructure;

(3) Describe on-site manpower re-
quirements and payroll during con-
struction and operation, including the
number of construction personnel who
currently reside within the impact
area, would commute daily to the site
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from outside the impact area, or would
relocate temporarily within the impact
area;

(4) Determine whether existing hous-
ing within the impact area is sufficient
to meet the needs of the additional
population;

(5) Describe the number and types of
residences and businesses that would
be displaced by the project, procedures
to be used to acquire these properties,
and types and amounts of relocation
assistance payments; and

(6) Conduct a fiscal impact analysis
evaluating incremental local govern-
ment expenditures in relation to incre-
mental local government revenues that
would result from construction of the
project. Incremental expenditures in-
clude, but are not limited to, school op-
erating costs, road maintenance and
repair, public safety, and public utility
costs.

(f) Specific Report 3—Alternatives.
This report must describe alternatives
to the project and compare the envi-
ronmental impacts of such alternatives
to those of the proposal. The discussion
must demonstrate how environmental
benefits and costs were weighed
against economic benefits and costs,
and technological and procedural con-
straints. The potential for each alter-
native to meet project deadlines and
the environmental consequences of
each alternative shall be discussed. The
report must discuss the “no action” al-
ternative and the potential for accom-
plishing the proposed objectives
through the use of other means. The
report must provide an analysis of the
relative environmental benefits and
costs for each alternative.

§611.107 Loan terms.

(a) All loans provided under this part
shall be due and payable in full at the
earlier of:

(1) the projected life, in years, of the
Eligible facility that is built or in-
stalled as a result of the Eligible
Project carried out using funds from
the loan, as determined by the Sec-
retary; or

(2) Twenty-five (25) years after the
date the loan is closed.

(b) Loans provided under the Part
must bear a rate of interest that is
equal to the rate determined by the

§611.108

Secretary of the Treasury, taking into
consideration current market yields
outstanding marketable obligations of
the United States of comparable matu-
rity. This rate will be determined sepa-
rately for each drawdown of the loan.

(c) A loan provided under this part
may be subject to a deferral in repay-
ment of principal for not more than 5
years after the date on which the Eligi-
ble facility that is built or installed as
a result of the Eligible Project first be-
gins operations, as determined by the
Secretary.

(d)(1) The performance of all of the
Borrower’s obligations under the Loan
Documents shall be secured by, and
shall have the priority in, such Secu-
rity as provided for within the terms
and conditions of the Loan Documents.

(2) Accordingly, the rule states that
the Secretary must have a first lien or
security interest in all property ac-
quired with loan funds. This require-
ment may be waived only by the Sec-
retary on a non-delegable basis. DOE
must also have a lien on any other
property of the applicant pledged to se-
cure the loan.

(3) In the event of default, if recov-
eries from the property and revenues
pledged to the repayment of the loan
are insufficient to fully repay all prin-
cipal and interest on the loan, then the
Federal Government will have recourse
to the assets and revenues of the Bor-
rower to the same extent as senior un-
secured general obligations of the Bor-
rower.

(e) The Borrower will be required to
pay at the time of the closing of the
loan a fee equal to 10 basis points of
the principal amount of the loan.

§611.108 Perfection of liens and pres-
ervation of collateral.

(a) The Agreement and other docu-
ments related thereto shall provide
that:

(1) DOE and the Applicant, in con-
junction with the Federal Financing
Bank if necessary, will take those ac-
tions necessary to perfect and main-
tain liens, as applicable, on assets
which are pledged as collateral for the
loan; and

(2) Upon default by the Borrower, the
holder of pledged collateral shall take
such actions as DOE may reasonably
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require to provide for the care, preser-
vation, protection, and maintenance of
such collateral so as to enable the
United States to achieve maximum re-
covery from the pledged assets. DOE
shall reimburse the holder of collateral
for reasonable and appropriate ex-
penses incurred in taking actions re-
quired by DOE.

(b) In the event of a default, DOE
may enter into such contracts as the
Secretary determines are required to
preserve the collateral. The cost of
such contracts may be charged to the
Borrower.

§611.109 Audit and access to records.

(a) The Agreement and related docu-
ments shall provide that:

(1) DOE in conjunction with the Fed-
eral Financing Bank, as applicable, and
the Borrower, shall keep such records
concerning the project as are nec-
essary, including the Application,
Term Sheet, Conditional Commitment,
Agreement, mortgage, note, disburse-
ment requests and supporting docu-
mentation, financial statements, audit
reports of independent accounting
firms, lists of all project assets and
non-project assets pledged as security
for the loan, all off-take and other rev-
enue producing agreements, docu-
mentation for all project indebtedness,
income tax returns, technology agree-
ments, documentation for all permits
and regulatory approvals and all other
documents and records relating to the
Eligible Project, as determined by the
Secretary, to facilitate an effective
audit and performance evaluation of
the project; and

(2) The Secretary and the Comp-
troller General, or their duly author-
ized representatives, shall have access,
for the purpose of audit and examina-
tion, to any pertinent books, docu-
ments, papers and records of the Bor-
rower or DOE, as applicable. Such in-
spection may be made during regular
office hours of the Borrower or DOE, as
applicable, or at any other time mutu-
ally convenient.

(b) The Secretary may from time to
time audit any or all statements or
certificates submitted to the Sec-
retary. The Borrower will make avail-
able to the Secretary all books and
records and other data available to the

10 CFR Ch. Il (1-1-11 Edition)

Borrower in order to permit the Sec-
retary to carry out such audits. The
Borrower should represent that it has
within its rights access to all financial
and operational records and data relat-
ing to the project financed by the loan,
and agrees that it will, upon request by
the Secretary, exercise such rights in
order to make such financial and oper-
ational records and data available to
the Secretary. In exercising its rights
hereunder, the Secretary may utilize
employees of other Federal agencies,
independent accountants, or other per-
sons.

(c) Loan funds are being expended ef-
ficiently and effectively if documenta-
tion submitted and audits conducted
under this section demonstrate that
the borrower is making appropriate
progress toward achieving the purpose
for which the loan was originally made.

§611.110 Assignment or transfer of
loans.

(a) The Loan Documents may not be
modified, in whole or in part, without
the prior written approval of DOE.

(b) Upon prior written approval by
DOE and the Federal Financing Bank,
a certification by the assignor that the
assignee is an Eligible Applicant as de-
scribed in §611.100 of this part, and sub-
ject to paragraph (c) of this section and
other provisions of this part, a Bor-
rower may assign or transfer its inter-
est in a loan provided under this part,
including the loan documents, to a
party that qualifies as an Eligible Ap-
plicant.

(c) The provisions of paragraph (b) of
this section shall not apply to transfers
which occur by operation of law.

§611.111 Default, demand, payment,
and collateral liquidation.

(a) In the event that the Borrower
has defaulted in the making of required
payments of principal or interest, and
such default has not been cured within
the period of grace provided in the
Agreement, DOE may cause the prin-
cipal amount of the loan, together with
accrued interest thereon, and all
amounts owed to the United States by
Borrower pursuant to the Agreement,
to become immediately due and pay-
able by giving the Borrower written
notice to such effect.
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(b) In the event that the Borrower is
in default as a result of a breach of one
or more of the terms and conditions of
the Agreement, note, mortgage, or
other contractual obligations related
to the transaction, other than the Bor-
rower’s obligation to pay principal or
interest on the loan, and DOE deter-
mines, in writing, that such a default
has materially affected the rights of
the parties, the Borrower shall be given
the period of grace provided in the
Agreement to cure such default. If the
default is not cured during the period
of grace, DOE may cause the principal
amount of the loan, together with ac-
crued interest thereon, and all
amounts owed to the United States by
Borrower pursuant to the Agreement,
to become immediately due and pay-
able by giving the Borrower written
notice to such effect.

(¢c) In the event that the Borrower
has defaulted as described in para-
graphs (a) or (b) of this section and
such default is not cured during the
grace period provided in the Agree-
ment, DOE shall notify the U.S. Attor-
ney General. DOE, acting through the
U.S. Attorney General, may seek to
foreclose on the collateral assets and/or
take such other legal action as nec-
essary for the protection of the Gov-
ernment.

(d) If DOE is awarded title to collat-
eral assets pursuant to a foreclosure
proceeding, DOE may take action to
complete, maintain, operate, or lease
the Eligible Facilities, or otherwise
dispose of any property acquired pursu-
ant to the Agreement or take any
other necessary action which DOE
deems appropriate.

(e) In addition to foreclosure and sale
of collateral pursuant thereto, the U.S.
Attorney General shall take appro-
priate action in accordance with rights
contained in the Agreement to recover
costs incurred by the Government as a
result of the defaulted loan or other de-
faulted obligation. Any recovery so re-
ceived by the U.S. Attorney General on
behalf of the Government shall be ap-
plied in the following manner: First to
the expenses incurred by the U.S. At-
torney General and DOE in effecting
such recovery; second, to reimburse-
ment of any amounts paid by DOE as a
result of the defaulted obligation;

§611.203

third, to any amounts owed to DOE
under related principal and interest as-
sistance contracts; and fourth, to any
other lawful claims held by the Gov-
ernment on such process. Any sums re-
maining after full payment of the fore-
going shall be available for the benefit
of other parties lawfully entitled to
claim them.

(f) In the event that DOE considers it
necessary or desirable to protect or
further the interest of the United
States in connection with the liquida-
tion of collateral or recovery of defi-
ciencies due under the loan, DOE will
take such action as may be appropriate
under the circumstances.

§611.112 Termination of obligations.

DOE, the Federal Financing Bank,
and the Borrower shall have such
rights to terminate the Agreement as
are set forth in the loan documents.

Subpart C—Facility/Funding
Awards

§611.200 Purpose and scope.

This subpart sets forth the policies
and procedures applicable to the award
and administration of grants by DOE
for advanced technology vehicle manu-
facturing facilities as authorized by
section 136(b) of the Energy Independ-
ence and Security Act (Pub. L. 110-140).

§611.201 Applicability.

Except as otherwise provided by this
subpart, the award and administration
of grants shall be governed by 10 CFR
part 600 (DOE Financial Assistance
Rules).

§611.202 Advanced Technology Vehi-
cle Manufacturing Facility Award
Program.

DOE may issue, under the Advanced
Technology Vehicle Manufacturing Fa-
cility Award Program, 10 CFR part 611,
subpart C, awards for eligible projects.

§611.203 Eligibility.

In order to be eligible for an award,
an applicant must be either—

(a) An automobile manufacturer that
can demonstrate an improved fuel
economy as specified in paragraph (b)
of section 611.3, or
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(b) A manufacturer of a qualifying
component.

§611.204 Awards.

Awards issued for eligible projects
shall be for an amount of no more than
30 percent of the eligible project costs.

§611.205

An award under section 611.204 shall
apply to—

(a) Facilities and equipment placed
in service before December 30, 2020; and

(b) Engineering integration costs in-
curred during the period beginning on
December 19, 2007 and ending on De-
cember 30, 2020.

Period of award availability.

§611.206 Existing facilities.

The Secretary shall, in making
awards to those manufacturers that

10 CFR Ch. Il (1-1-11 Edition)

have existing facilities, give priority to
those facilities that are oldest or have
been in existence for at least 20 years.
Such facilities can currently be sitting
idle.

§611.207 Small automobile and compo-
nent manufacturers.

(a) In this section, the term “covered
firm” means a firm that—

(1) Employs less than 500 individuals;
and

(2) Manufactures automobiles or
components of automobiles.

(b) Set Aside—Of the amount of funds
that are used to provide awards for
each fiscal year under this subpart, not
less than 10 percent shall be used to
provide awards to covered firms or con-
sortia led by a covered firm.

§§611.208-611.209 [Reserved]
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