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248.15, as well as when permitted by the ex-
ceptions in §§248.14 and 248.15.

Sample Clause A—4:

We may disclose nonpublic personal infor-
mation about you to the following types of
third parties:

e Financial service providers, such as
[provide illustrative examples, such as ‘‘mort-
gage bankers, securities broker-dealers, and in-
surance agents’’];

e Non-financial companies, such as [provide
illustrative examples, such as ‘‘retailers, direct
marketers, airlines, and publishers’’]; and

e Others, such as [provide illustrative exam-
ples, such as ‘‘non-profit organizations’’].

We may also disclose nonpublic personal
information about you to nonaffiliated third
parties as permitted by law.

A-5—SERVICE PROVIDER/JOINT MARKETING
EXCEPTION

You may use one of these clauses, as appli-
cable, to meet the requirements of
§248.6(a)(5) related to the exception for serv-
ice providers and joint marketers in §248.13.
If you disclose nonpublic personal informa-
tion under this exception, you must describe
the categories of nonpublic personal infor-
mation you disclose and the categories of
third parties with whom you have con-
tracted.

Sample Clause A-5, Alternative 1:

We may disclose the following information
to companies that perform marketing serv-
ices on our behalf or to other financial insti-
tutions with which we have joint marketing
agreements:

e Information we receive from you on ap-
plications or other forms, such as [provide il-
lustrative examples, such as ‘“‘your nmame, ad-
dress, social security number, assets, and in-
come’’];

e Information about your transactions
with us, our affiliates, or others, such as
[provide illustrative examples, such as ‘“‘your ac-
count balance, payment history, parties to
transactions, and credit card usage’’]; and

e Information we receive from a consumer
reporting agency, such as [provide illustrative
examples, such as ‘“‘your creditworthiness and
credit history’’].

Sample Clause A-5, Alternative 2:

We may disclose all of the information we
collect, as described [describe location in the
notice, such as ‘“‘above’ or ‘‘below’’] to compa-
nies that perform marketing services on our
behalf or to other financial institutions with
whom we have joint marketing agreements.

A-6—EXPLANATION OF OPT OUT RIGHT (INSTI-
TUTIONS THAT DISCLOSE OUTSIDE OF THE EX-
CEPTIONS)

You may use this clause, as applicable, to
meet the requirement of §248.6(a)(6) to pro-
vide an explanation of the consumer’s right
to opt out of the disclosure of nonpublic per-
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sonal information to nonaffiliated third par-
ties, including the method(s) by which the
consumer may exercise that right. You may
use this clause if you disclose nonpublic per-
sonal information other than as permitted
by the exceptions in §§248.13, 248.14, and
248.15.

Sample Clause A-6:

If you prefer that we not disclose non-
public personal information about you to
nonaffiliated third parties, you may opt out
of those disclosures, that is, you may direct
us not to make those disclosures (other than
disclosures permitted by law). If you wish to
opt out of disclosures to nonaffiliated third
parties, you may [describe a reasonable means
of opting out, such as ‘‘call the following toll-
free number: (insert number)’’].

A-T—CONFIDENTIALITY AND SECURITY (ALL
INSTITUTIONS)

You may use this clause, as applicable, to
meet the requirement of §248.6(a)(8) to de-
scribe your policies and practices with re-
spect to protecting the confidentiality and
security of nonpublic personal information.

Sample Clause A-7:

We restrict access to nonpublic personal
information about you to [provide an appro-
priate description, such as ‘‘those employees
who need to know that information to provide
products or services to you’’]. We maintain
physical, electronic, and procedural safe-
guards that comply with federal standards to
guard your nonpublic personal information.

[656 FR 40362, June 29, 2000]

EFFECTIVE DATE NOTE: At 74 FR 62994, Dec.
1, 2009, appendix B to part 248 was removed,
effective Jan. 1, 2012.

Subpart B—Regulation S-AM:
Limitations on Affiliate Marketing

SOURCE: 74 FR 40431, Aug. 11, 2009, unless
otherwise noted.

§248.101 Purpose and scope.

(a) Purpose. The purpose of this sub-
part is to implement section 624 of the
Fair Credit Reporting Act, 15 U.S.C.
1681, et seq. (“FCRA’). Section 624,
which was added to the FCRA by sec-
tion 214 of the Fair and Accurate Cred-
it Transactions Act of 2003, Public Law
108-159, 117 Stat. 1952 (2003) (‘‘FACT
Act” or ‘““‘Act’), regulates the use of
consumer information received from an
affiliate to make marketing solicita-
tions.

(b) Scope. This subpart applies to any
broker or dealer other than a notice-
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§248.102

registered broker or dealer, to any in-
vestment company, and to any invest-
ment adviser or transfer agent reg-
istered with the Commission. These en-
tities are referred to in this subpart as
Lﬁyou.ﬂﬂ

§248.102

The examples in this subpart are not
exclusive. The examples in this subpart
provide guidance concerning the rules’
application in ordinary circumstances.
The facts and circumstances of each in-
dividual situation, however, will deter-
mine whether compliance with an ex-
ample, to the extent applicable, con-
stitutes compliance with this subpart.
Examples in a paragraph illustrate
only the issue described in the para-
graph and do not illustrate any other
issue that may arise under this sub-
part. Similarly, the examples do not il-
lustrate any issues that may arise
under other laws or regulations.

Examples.

§§248.103-248.119 [Reserved]

§248.120 Definitions.

As used in this subpart, unless the
context requires otherwise:

(a) Affiliate of a broker, dealer, or in-
vestment company, or an investment
adviser or transfer agent registered
with the Commission means any person
that is related by common ownership
or common control with the broker,
dealer, or investment company, or the
investment adviser or transfer agent
registered with the Commission. In ad-
dition, a broker, dealer, or investment
company, or an investment adviser or
transfer agent registered with the
Commission will be deemed an affiliate
of a company for purposes of this sub-
part if:

(1) That company is regulated under
section 214 of the FACT Act, Public
Law 108-159, 117 Stat. 1952 (2003), by a
government regulator other than the
Commission; and

(2) Rules adopted by the other gov-
ernment regulator under section 214 of
the FACT Act treat the broker, dealer,
or investment company, or investment
adviser or transfer agent registered
with the Commission as an affiliate of
that company.

(b) Broker has the same meaning as in
section 3(a)(4) of the Securities Ex-
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change Act of 1934 (15 U.S.C. 78c(a)(4)).
A “‘broker” does not include a broker
registered by notice with the Commis-
sion under section 15(b)(11) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780(b)(11)).

(c) Clear and conspicuous means rea-
sonably understandable and designed
to call attention to the nature and sig-
nificance of the information presented.

(d) Commission means the Securities
and Exchange Commission.

(e) Company means any corporation,
limited liability company, business
trust, general or limited partnership,
association, or similar organization.

(f) Concise—(1) In general. The term
‘“‘concise’” means a reasonably brief ex-
pression or statement.

(2) Combination with other required dis-
closures. A notice required by this sub-
part may be concise even if it is com-
bined with other disclosures required
or authorized by Federal or State law.

(g) Consumer means an individual.

(h) Control of a company means the
power to exercise a controlling influ-
ence over the management or policies
of a company whether through owner-
ship of securities, by contract, or oth-
erwise. Any person who owns bene-
ficially, either directly or through one
or more controlled companies, more
than 25 percent of the voting securities
of any company is presumed to control
the company. Any person who does not
own more than 25 percent of the voting
securities of any company will be pre-
sumed not to control the company.
Any presumption regarding control
may be rebutted by evidence, but, in
the case of an investment company,
will continue until the Commission
makes a decision to the contrary ac-
cording to the procedures described in
section 2(a)(9) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-2(a)(9)).

(i) Dealer has the same meaning as in
section 3(a)(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(h)).
A ‘“‘dealer’” does not include a dealer
registered by notice with the Commis-
sion under section 15(b)(11) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780(b)(11)).

(j) Eligibility information means any
information the communication of
which would be a consumer report if
the exclusions from the definition of

678



		Superintendent of Documents
	2014-08-21T12:03:45-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




