
153 

Federal Acquisition Regulation 8.405–6 

(3) Fairly consider all responses re-
ceived and make award in accordance 
with the selection procedures. 

(B) The ordering activity shall docu-
ment evidence of compliance with 
these procedures and the basis for the 
award decision. 

(3) BPAs for hourly-rate services. If the 
BPA is for hourly-rate services, the or-
dering activity shall develop a state-
ment of work for each order covered by 
the BPA. Ordering activities should 
place these orders on a firm-fixed price 
basis to the maximum extent prac-
ticable. All orders under the BPA shall 
specify a price for the performance of 
the tasks identified in the statement of 
work. 

(d) Duration of BPAs. (1) Multiple- 
award BPAs generally should not ex-
ceed five years in length, but may do so 
to meet program requirements. 

(2) A single-award BPA shall not ex-
ceed one year. It may have up to four 
one-year options. See paragraph (e) of 
this section for requirements associ-
ated with option exercise. 

(3) Contractors may be awarded BPAs 
that extend beyond the current term of 
their GSA Schedule contract, so long 
as there are option periods in their 
GSA Schedule contract that, if exer-
cised, will cover the BPA’s period of 
performance. 

(e) Review of BPAs. (1) The ordering 
activity contracting officer shall re-
view the BPA and determine in writ-
ing, at least once a year (e.g., at option 
exercise), whether— 

(i) The schedule contract, upon which 
the BPA was established, is still in ef-
fect; 

(ii) The BPA still represents the best 
value (see 8.404(d)); and 

(iii) Estimated quantities/amounts 
have been exceeded and additional 
price reductions can be obtained. 

(2) The determination shall be in-
cluded in the BPA file documentation. 

(3) If a single-award BPA is estab-
lished, the ordering activity con-
tracting officer’s annual determination 
must be approved by the ordering ac-
tivity’s competition advocate prior to 
the exercise of an option to extend the 
term of the BPA. 

[76 FR 14553, Mar. 16, 2011] 

8.405–4 Price reductions. 
Ordering activities may request a 

price reduction at any time before 
placing an order, establishing a BPA, 
or in conjunction with the annual BPA 
review. However, the ordering activity 
shall seek a price reduction when the 
order or BPA exceeds the simplified ac-
quisition threshold. Schedule contrac-
tors are not required to pass on to all 
schedule users a price reduction ex-
tended only to an individual ordering 
activity for a specific order or BPA. 

[76 FR 14555, Mar. 16, 2011] 

8.405–5 Small business. 
(a) Although the mandatory pref-

erence programs of Part 19 do not 
apply, orders placed against schedule 
contracts may be credited toward the 
ordering activity’s small business 
goals. For purposes of reporting an 
order placed with a small business 
schedule contractor, an ordering agen-
cy may only take credit if the awardee 
meets a size standard that corresponds 
to the work performed. Ordering activi-
ties should rely on the small business 
representations made by schedule con-
tractors at the contract level. 

(b) Ordering activities may consider 
socio-economic status when identifying 
contractor(s) for consideration or com-
petition for award of an order or BPA. 
At a minimum, ordering activities 
should consider, if available, at least 
one small business, veteran-owned 
small business, service disabled vet-
eran-owned small business, HUBZone 
small business, women-owned small 
business, or small disadvantaged busi-
ness schedule contractor(s). GSA Ad-
vantage! and Schedules e-Library at 
http://www.gsa.gov/fss contain informa-
tion on the small business representa-
tions of Schedule contractors. 

(c) For orders exceeding the micro- 
purchase threshold, ordering activities 
should give preference to the items of 
small business concerns when two or 
more items at the same delivered price 
will satisfy the requirement. 

8.405–6 Limiting sources. 
Orders placed or BPAs established 

under Federal Supply Schedules are ex-
empt from the requirements in part 6. 
However, an ordering activity must 
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justify its action when restricting con-
sideration in accordance with para-
graphs (a) or (b) of this section— 

(a) Orders or BPAs exceeding the micro- 
purchase threshold based on a limited 
sources justification. (1) Circumstances 
justifying limiting the source. (i) For a 
proposed order or BPA with an esti-
mated value exceeding the micro-pur-
chase threshold not placed or estab-
lished in accordance with the proce-
dures in 8.405–1, 8.405–2, or 8.405–3, the 
only circumstances that may justify 
the action are— 

(A) An urgent and compelling need 
exists, and following the procedures 
would result in unacceptable delays; 

(B) Only one source is capable of pro-
viding the supplies or services required 
at the level of quality required because 
the supplies or services are unique or 
highly specialized; or 

(C) In the interest of economy and ef-
ficiency, the new work is a logical fol-
low-on to an original Federal Supply 
Schedule order provided that the origi-
nal order was placed in accordance 
with the applicable Federal Supply 
Schedule ordering procedures. The 
original order or BPA must not have 
been previously issued under sole- 
source or limited-sources procedures. 

(ii) See 8.405–6(c) for the content of 
the justification for an order or BPA 
exceeding the simplified acquisition 
threshold. 

(2) Posting. (i) Within 14 days after 
placing an order or establishing a BPA 
exceeding the simplified acquisition 
threshold that is supported by a lim-
ited-sources justification permitted 
under any of the circumstances under 
paragraph (a)(1) of this section, the or-
dering activity shall— 

(A) Publish a notice in accordance 
with 5.301; and 

(B) Post the justification— 
(1) At the GPE http:// 

www.fedbizopps.gov; 
(2) On the Web site of the ordering 

activity agency, which may provide ac-
cess to the justification by linking to 
the GPE; and 

(3) For a minimum of 30 days. 
(ii) In the case of an order or BPA 

permitted under paragraph (a)(1)(i)(A) 
of this section, the justification shall 
be posted within 30 days after award. 

(iii) Contracting officers shall care-
fully screen all justifications for con-
tractor proprietary data and remove 
all such data, and such references and 
citations as are necessary to protect 
the proprietary data, before making 
the justifications available for public 
inspection. Contracting officers shall 
also be guided by the exemptions to 
disclosure of information contained in 
the Freedom of Information Act (5 
U.S.C. 552) and the prohibitions against 
disclosure in 24.202 in determining 
whether other data should be removed. 
Although the submitter notice process 
set out in Executive Order 12600 
‘‘Predisclosure Notification Procedures 
for Confidential Commercial Informa-
tion’’ does not apply, if the justifica-
tion appears to contain proprietary 
data, the contracting officer should 
provide the contractor that submitted 
the information an opportunity to re-
view the justification for proprietary 
data before making the justification 
available for public inspection, re-
dacted as necessary. This process must 
not prevent or delay the posting of the 
justification in accordance with the 
timeframes required in paragraphs 
(a)(2)(i) and (ii) of this section. 

(iv) This posting requirement does 
not apply when disclosure would com-
promise the national security (e.g., 
would result in disclosure of classified 
information) or create other security 
risks. 

(b) Items peculiar to one manufacturer. 
An item peculiar to one manufacturer 
can be a particular brand name, prod-
uct, or a feature of a product, peculiar 
to one manufacturer. A brand name 
item, whether available on one or more 
schedule contracts, is an item peculiar 
to one manufacturer. 

(1) Brand name specifications shall 
not be used unless the particular brand 
name, product, or feature is essential 
to the Government’s requirements, and 
market research indicates other com-
panies’ similar products, or products 
lacking the particular feature, do not 
meet, or cannot be modified to meet, 
the agency’s needs. 

(2) Documentation. (i) For proposed 
orders or BPAs with an estimated 
value exceeding the micro-purchase 
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threshold, but not exceeding the sim-
plified acquisition threshold, the order-
ing activity contracting officer shall 
document the basis for restricting con-
sideration to an item peculiar to one 
manufacturer. 

(ii) For proposed orders or BPAs with 
an estimated value exceeding the sim-
plified acquisition threshold see para-
graph (c) of this section. 

(3) Posting. (i) The ordering activity 
shall post the following information 
along with the Request for Quotation 
(RFQ) to e-Buy (http:// 
www.ebuy.gsa.gov): 

(A) For proposed orders or BPAs with 
an estimated value exceeding $25,000, 
but not exceeding the simplified acqui-
sition threshold, the documentation re-
quired by paragraph (b)(2)(i) of this sec-
tion. 

(B) For proposed orders or BPAs with 
an estimated value exceeding the sim-
plified acquisition threshold, the jus-
tification required by paragraph (c) of 
this section. 

(ii) The posting requirement of para-
graph (b)(3)(i) of this section does not 
apply when— 

(A) Disclosure would compromise the 
national security (e.g., would result in 
disclosure of classified information) or 
create other security risks. The fact 
that access to classified matter may be 
necessary to submit a proposal or per-
form the contract does not, in itself, 
justify use of this exception; 

(B) The nature of the file (e.g., size, 
format) does not make it cost-effective 
or practicable for contracting officers 
to provide access through e-Buy; or 

(C) The agency’s senior procurement 
executive makes a written determina-
tion that access through e-Buy is not 
in the Government’s interest. 

(c) An order or BPA with an estimated 
value exceeding the simplified acquisition 
threshold. (1) For a proposed order or 
BPA exceeding the simplified acquisi-
tion threshold, the requiring activity 
shall assist the ordering activity con-
tracting officer in the preparation of 
the justification. The justification 
shall cite that the acquisition is con-
ducted under the authority of the Mul-
tiple-Award Schedule Program (see 
8.401). 

(2) At a minimum, each justification 
shall include the following informa-
tion: 

(i) Identification of the agency and 
the contracting activity, and specific 
identification of the document as a 
‘‘Limited-Sources Justification.’’ 

(ii) Nature and/or description of the 
action being approved. 

(iii) A description of the supplies or 
services required to meet the agency’s 
needs (including the estimated value). 

(iv) The authority and supporting ra-
tionale (see 8.405–6(a)(1)(i) and (b)(1)) 
and, if applicable, a demonstration of 
the proposed contractor’s unique quali-
fications to provide the required supply 
or service. 

(v) A determination by the ordering 
activity contracting officer that the 
order represents the best value con-
sistent with 8.404(d). 

(vi) A description of the market re-
search conducted among schedule hold-
ers and the results or a statement of 
the reason market research was not 
conducted. 

(vii) Any other facts supporting the 
justification. 

(viii) A statement of the actions, if 
any, the agency may take to remove or 
overcome any barriers that led to the 
restricted consideration before any 
subsequent acquisition for the supplies 
or services is made. 

(ix) The ordering activity con-
tracting officer’s certification that the 
justification is accurate and complete 
to the best of the contracting officer’s 
knowledge and belief. 

(x) Evidence that any supporting 
data that is the responsibility of tech-
nical or requirements personnel (e.g., 
verifying the Government’s minimum 
needs or requirements or other ration-
ale for limited sources) and which form 
a basis for the justification have been 
certified as complete and accurate by 
the technical or requirements per-
sonnel. 

(xi) For justifications under 8.405– 
6(a)(1), a written determination by the 
approving official identifying the cir-
cumstance that applies. 

(d) Justification approvals. (1) For a 
proposed order or BPA with an esti-
mated value exceeding the simplified 
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acquisition threshold, but not exceed-
ing $650,000, the ordering activity con-
tracting officer’s certification that the 
justification is accurate and complete 
to the best of the ordering activity 
contracting officer’s knowledge and be-
lief will serve as approval, unless a 
higher approval level is established in 
accordance with agency procedures. 

(2) For a proposed order or BPA with 
an estimated value exceeding $650,000, 
but not exceeding $12.5 million, the jus-
tification must be approved by the 
competition advocate of the activity 
placing the order, or by an official 
named in paragraph (d)(3) or (d)(4) of 
this section. This authority is not dele-
gable. 

(3) For a proposed order or BPA with 
an estimated value exceeding $12.5 mil-
lion, but not exceeding $62.5 million 
(or, for DoD, NASA, and the Coast 
Guard, not exceeding $85.5 million), the 
justification must be approved by— 

(i) The head of the procuring activity 
placing the order; 

(ii) A designee who— 
(A) If a member of the armed forces, 

is a general or flag officer; 
(B) If a civilian, is serving in a posi-

tion in a grade above GS–15 under the 
General Schedule (or in a comparable 
or higher position under another sched-
ule); or 

(iii) An official named in paragraph 
(d)(4) of this section. 

(4) For a proposed order or BPA with 
an estimated value exceeding $62.5 mil-
lion (or, for DoD, NASA, and the Coast 
Guard, over $85.5 million), the justifica-
tion must be approved by the senior 
procurement executive of the agency 
placing the order. This authority is not 
delegable, except in the case of the 
Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics, acting 
as the senior procurement executive 
for the Department of Defense. 

[76 FR 14555, Mar. 16, 2011] 

8.405–7 Payment. 

Agencies may make payments for 
oral or written orders by any author-
ized means, including the Government-
wide commercial purchase card (but 
see 32.1108(b)(2)). 

[74 FR 65604, Dec. 10, 2009] 

8.406 Ordering activity responsibil-
ities. 

8.406–1 Order placement. 
(a) Ordering activities may place or-

ders orally, except for— 
(1) Supplies and services not requir-

ing a statement of work exceeding the 
simplified acquisition threshold; 

(2) Services requiring a statement of 
work (SOW); and 

(3) Orders containing brand-name 
specifications that exceed $25,000. 

(b) Ordering activities may use Op-
tional Form 347, an agency-prescribed 
form, or an established electronic com-
munications format to order supplies 
or services from schedule contracts. 

(c) The ordering activity shall place 
an order directly with the contractor 
in accordance with the terms and con-
ditions of the pricelists (see 8.402(b)). 
Prior to placement of the order, the or-
dering activity shall ensure that the 
regulatory and statutory requirements 
of the requiring agency have been ap-
plied. 

(d) Orders shall include the following 
information in addition to any infor-
mation required by the schedule con-
tract: 

(1) Complete shipping and billing ad-
dresses. 

(2) Contract number and date. 
(3) Agency order number. 
(4) F.o.b. delivery point; i.e., origin or 

destination. 
(5) Discount terms. 
(6) Delivery time or period of per-

formance. 
(7) Special item number or national 

stock number. 
(8) A statement of work for services, 

when required, or a brief, complete de-
scription of each item (when ordering 
by model number, features and options 
such as color, finish, and electrical 
characteristics, if available, must be 
specified). 

(9) Quantity and any variation in 
quantity. 

(10) Number of units. 
(11) Unit price. 
(12) Total price of order. 
(13) Points of inspection and accept-

ance. 
(14) Other pertinent data; e.g., deliv-

ery instructions or receiving hours and 
size-of-truck limitation. 
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