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§ 551.104 Definitions. 
In this part— 
Act or FLSA means the Fair Labor 

Standards Act of 1938, as amended (29 
U.S.C. 201 et seq.). 

Administrative employee means an em-
ployee who meets the administrative 
exemption criteria in § 551.206. 

Agency means any instrumentality of 
the United States Government, or any 
constituent element thereof acting di-
rectly or indirectly as an employer, as 
this term is defined in section 3(d) of 
the Act and in this section, but does 
not include the entities of the United 
States Government listed in § 551.102(c) 
for which the Department of Labor ad-
ministers the Act or § 551.102(d)(1) 
through (8), whose employees are cov-
ered by the Congressional Account-
ability Act of 1995, as amended, which 
makes applicable the rights and pro-
tections of the FLSA and assigns cer-
tain administrative responsibilities to 
the Office of Compliance. 

Claim means a written allegation re-
garding a current or former employee 
concerning the employee’s FLSA ex-
emption status determination or enti-
tlement to minimum wage or overtime 
pay for work performed under the Act. 
The term claim is used generically in 
subpart G and includes complaints 
under the child labor provisions of the 
Act. 

Claim period means the time during 
which the cause or basis of the claim 
occurred. 

Claimant means any party who files 
an FLSA claim. 

Customarily and regularly means a fre-
quency which must be greater than oc-
casional but which may be less than 
constant. Tasks or work performed 
customarily and regularly includes 
work normally and recurrently per-
formed every workweek. It does not in-
clude isolated or one-time tasks. 

Directly and closely related means 
work that is directly and closely re-
lated to the performance of exempt 
work which is also considered exempt 
work. The phrase directly and closely re-
lated means tasks that are related to 
exempt duties and that contribute to 
or facilitate performance of exempt 
work. Directly and closely related work 
may include typically nonexempt tasks 
that arise out of and are integral to ex-

empt duties. Those nonexempt tasks 
must be performed by the exempt em-
ployee to perform his or her exempt 
work. Work directly and closely related 
to the performance of exempt duties 
may also include recordkeeping; main-
taining various records pertaining to 
workload or employee performance; 
monitoring and adjusting machinery; 
taking notes; using the computer to 
create documents or presentations; 
opening the mail for the purpose of 
reading it and making decisions; and 
using a photocopier or fax machine. 
Work which both workers and super-
visors are required to perform is con-
sidered to be closely related to the pri-
mary duty of the position (for example, 
physical training during tours of duty 
for firefighting and law enforcement 
personnel) and is exempt work. Work is 
not directly and closely related if the 
work is remotely related or completely 
unrelated to exempt duties. The fol-
lowing examples illustrate the type of 
work that is and is not normally con-
sidered as directly and closely related to 
exempt work: 

(1) Work is closely related to exempt 
supervisory work when it contributes 
to the effective supervision of subordi-
nate workers, or the smooth func-
tioning of the unit supervised, or both. 
A supervisor who spot checks and ex-
amines the work of subordinates to de-
termine whether they are performing 
their duties properly, and whether the 
product is satisfactory, is performing 
work which is directly and closely re-
lated to managerial and supervisory 
functions, so long as the checking is 
distinguishable from the work ordi-
narily performed by a nonexempt in-
spector. 

(2) Depending upon the nature of an 
organization, a supervisor who sets up 
a machine may be engaged in exempt 
work. In some cases the setup work, or 
adjustment of the machine for a par-
ticular job, is typically performed by 
the same employees who operate the 
machine. In such cases, setup work is 
part of the production operation and is 
not exempt. In other cases, the setting 
up of the work is a highly skilled oper-
ation which the ordinary production 
worker typically does not perform. In 
large plants, non-supervisors may per-
form such work. However, particularly 
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in small plants, such work may be a 
regular duty of the executive employee 
and is directly and closely related to 
the executive employee’s responsibility 
for the subordinates’ work performance 
and for the adequacy of the final prod-
uct. In addition, performing setup work 
that requires special skills typically is 
not performed by production employees 
in the occupation, and does not ap-
proach the volume that would justify 
hiring a specially trained employee to 
perform. Such closely related work 
may include performing infrequently 
recurring or one-time tasks which are 
impractical to delegate, because they 
would disrupt normal operations or 
take longer to explain than to perform. 
Under such circumstances, it is exempt 
work. 

(3) A management analyst may take 
extensive notes recording the flow of 
work and materials through an organi-
zation; the analyst may personally use 
a computer to type a report and create 
a proposed table of organization. 
Standing alone, or separated from the 
primary duty, such note-taking and 
typing would not be exempt. However, 
because this work is necessary for ana-
lyzing the data and making rec-
ommendations (which is exempt work), 
it is directly and closely related to ex-
empt work. 

(4) A traffic manager in charge of 
planning an organization’s transpor-
tation function, including identifying 
the most economical and quickest 
routes for shipping material to and 
from the activity, contracting for com-
mon-carrier and other transportation 
facilities, negotiating with carriers for 
adjustments for damages to material, 
and making the necessary rearrange-
ments resulting from delays, damages 
or irregularities in transit, is per-
forming exempt work. If the employee 
also spends part of the day taking tele-
phone orders for local deliveries, such 
order-taking is a routine function and 
is not directly and closely related to 
the exempt work. 

(5) An example of work directly and 
closely related to exempt professional 
duties is a chemist performing non-
exempt tasks such as cleaning a test 
tube in the middle of an original exper-
iment, even though such tasks can be 
assigned to laboratory assistants. 

(6) A teacher performs work directly 
and closely related to exempt duties 
when, while taking students on a field 
trip, the teacher drives a school van or 
monitors the students’ behavior in a 
restaurant. 

Educational establishment means a 
nursery school, an elementary or sec-
ondary school system, an institution of 
higher education, other educational in-
stitutions, and in certain cir-
cumstances, training facilities. The 
term other educational establishment in-
cludes special schools for mentally or 
physically disabled or gifted children, 
regardless of any classification of such 
schools as elementary, secondary, or 
higher. 

Emergency means a temporary condi-
tion that poses a direct threat to 
human life or safety, serious damage to 
property, or serious disruption to the 
operations of an activity, as deter-
mined by the employing agency. 

Employ means to engage a person in 
an activity that is for the benefit of an 
agency, including any hours of work 
that are suffered or permitted. 

Employee means a person who is em-
ployed— 

(1) As a civilian in an Executive 
agency, as defined in section 105 of title 
5, United States Code; 

(2) As a civilian in a military depart-
ment, as defined in section 102 of title 
5, United States Code; 

(3) In a nonappropriated fund instru-
mentality of an Executive agency or a 
military department; 

(4) In a unit of the judicial branch of 
the Government that has positions in 
the competitive service; or 

(5) In the Government Printing Of-
fice. 

Employer, as defined in section 3(d) of 
the Act, means any person acting di-
rectly or indirectly in the interest of 
an employer in relation to an employee 
and includes a public agency, but does 
not include any labor organization 
(other than when acting as an em-
ployer) or anyone acting in the capac-
ity of officer or agent of such labor or-
ganization. 

Executive employee means an em-
ployee who meets the executive exemp-
tion criteria in § 551.205. 
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Exempt area means any foreign coun-
try, or any territory under the jurisdic-
tion of the United States, other than 
the following locations: 

(1) A State of the United States; 
(2) The District of Columbia; 
(3) Puerto Rico; 
(4) The U.S. Virgin Islands; 
(5) Outer Continental Shelf Lands as 

defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American Samoa; 
(7) Guam; 
(8) Commonwealth of the Northern 

Mariana Islands; 
(9) Midway Atoll; 
(10) Wake Island; 
(11) Johnston Island; and 
(12) Palmyra. 
Filed means a claim has been prop-

erly submitted by the claimant. The 
claimant must deliver the claim to the 
appropriate office within the agency or 
OPM, whichever is deciding the FLSA 
claim. The claim must be postmarked 
or date-stamped in order to establish 
the time of delivery. 

FLSA exempt means not covered by 
the minimum wage and overtime provi-
sions of the Act. 

FLSA exemption status means an em-
ployee’s designation as either FLSA 
exempt or FLSA nonexempt from the 
minimum wage and overtime provi-
sions of the Act. 

FLSA nonexempt means covered by 
the minimum wage and overtime provi-
sions of the Act. 

FLSA overtime pay means overtime 
pay under this part. 

FLSA pay claim means a claim con-
cerning an employee’s entitlement to 
minimum wage or overtime pay for 
work performed under the Act. 

Formulate, affect, interpret, or imple-
ment management policies or operating 
practices means perform work that in-
volves management policies or oper-
ating practices which range from spe-
cific objectives and practices of a small 
field office to broad national goals ex-
pressed in statutes or Executive orders. 
Employees performing such work make 
policy decisions or participate indi-
rectly through developing or recom-
mending proposals that are acted on by 
others. The work of employees who sig-
nificantly affect the execution of man-
agement policies involves obtaining 

compliance with such policies by other 
individuals or organizations, within or 
outside of the Federal Government, or 
making significant determinations fur-
thering the operation of programs and 
accomplishment of program objectives. 
Administrative employees engaged in 
such work typically perform one or 
more phases of program management 
(that is, planning, developing, pro-
moting, coordinating, controlling, or 
evaluating operating programs of the 
employing organization or of other or-
ganizations subject to regulation or 
other controls). 

Hours of work means all time spent 
by an employee performing an activity 
for the benefit of an agency and under 
the control or direction of the agency. 
Hours of work are creditable for the 
purpose of determining overtime pay 
under subpart D of this part. Section 
551.401 of subpart D further explains 
this term. However, whether time is 
credited as hours of work is determined 
by considering many factors, such as 
the rules in subparts D and E of this 
part, provisions of law, Comptroller 
General decisions, OPM decisions and 
policy guidance, agency policy, nego-
tiated agreements, the rules in part 550 
of this chapter (for hours of work for 
travel), and the rules in part 410 of this 
chapter (for hours of work for train-
ing). 

Management means performing ac-
tivities such as interviewing, selecting, 
and training of employees; setting and 
adjusting their rates of pay and hours 
of work; directing the work of employ-
ees; maintaining production or finan-
cial records for use in supervision or 
control; appraising employees’ produc-
tivity and efficiency for the purpose of 
recommending promotions or other 
changes in status; handling employee 
complaints and grievances; disciplining 
employees; planning the work; deter-
mining the techniques to be used; ap-
portioning the work among the em-
ployees; determining the type of mate-
rials, supplies, machinery, equipment, 
or tools to be used or merchandise to 
be bought, stocked and sold; control-
ling the flow and distribution of mate-
rials or merchandise and supplies; pro-
viding for the safety and security of 
the employees or the property; plan-
ning and controlling the budget; and 
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monitoring or implementing legal com-
pliance measures. 

Nonexempt area means any of the fol-
lowing locations: 

(1) A State of the United States; 
(2) The District of Columbia; 
(3) Puerto Rico; 
(4) The U.S. Virgin Islands; 
(5) Outer Continental Shelf Lands as 

defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American Samoa; 
(7) Guam; 
(8) Commonwealth of the Northern 

Mariana Islands; 
(9) Midway Atoll; 
(10) Wake Island; 
(11) Johnston Island; and 
(12) Palmyra. 
Official position means the position to 

which the employee is officially as-
signed by means of a personnel action 
authorized by the agency. 

Perform work in connection with an 
emergency means perform work that is 
directly related to resolving or coping 
with an emergency, or its immediate 
aftermath, as determined by the em-
ploying agency. 

Preserve the claim period means estab-
lish the period of possible entitlement 
to back pay by filing a written claim. 
The date the agency or OPM receives 
the claim preserves the claim period 
and is the date that determines the pe-
riod of possible entitlement to back 
pay. 

Primary duty typically means the 
duty that constitutes the major part 
(over 50 percent) of an employee’s 
work. A duty constituting less than 50 
percent of an employee’s work (alter-
native primary duty) may be credited 
as the primary duty for exemption pur-
poses provided that duty: 

(1) Constitutes a substantial, regular 
part of the work assigned and per-
formed; 

(2) Is the reason for the existence of 
the position; and 

(3) Is clearly exempt work in terms of 
the basic nature of the work, the fre-
quency with which the employee must 
exercise discretion and independent 
judgment as discussed in § 551.206, and 
the significance of the decisions made. 

Professional employee means an em-
ployee who meets the professional ex-
emption criteria in § 551.207. 

Reckless disregard of the requirements 
of the Act means failure to make ade-
quate inquiry into whether conduct is 
in compliance with the Act. 

Recognized organizational unit means 
an established and defined organiza-
tional entity which has regularly as-
signed employees and for which a su-
pervisor is responsible for planning and 
accomplishing a continuing workload. 
This distinguishes supervisors from 
leaders of temporary groups formed to 
perform assignments of limited dura-
tion. 

(1) The term recognized organizational 
unit is intended to distinguish between 
a mere collection of employees as-
signed from time to time to a specific 
job or series of jobs and a unit with 
permanent status and function. A rec-
ognized organizational unit must have 
a permanent status and a continuing 
function. For example, a large human 
resources department might have sub-
divisions for labor relations, pensions 
and other benefits, equal employment 
opportunity, and recruitment and 
placement, each of which has a perma-
nent status and function. 

(2) A recognized organizational unit 
may move from place to place. The 
mere fact that the employee works in 
more than one location does not invali-
date the exemption if other factors 
show that the employee is actually in 
charge of a recognized organizational 
unit with a continuing function in the 
organization. 

(3) Continuity of the same subordi-
nates is not essential to the existence 
of a recognized organizational unit 
with a continuing function. An other-
wise exempt employee will not lose the 
exemption merely because the em-
ployee draws and supervises workers 
from a pool or supervises a team of 
workers drawn from other recognized 
organizational units, if other factors 
are present that indicate the employee 
is in charge of a recognized organiza-
tional unit with a continuing function. 

Statute of limitations means the time 
frame within which an FLSA pay claim 
must be filed, starting from the date 
the right accrued. All FLSA pay claims 
filed on or after June 30, 1994, are sub-
ject to a 2-year statute of limitations, 
except in cases of willful violation 
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where the statute of limitations is 3 
years. 

Suffered or permitted work means any 
work performed by an employee for the 
benefit of an agency, whether re-
quested or not, provided the employee’s 
supervisor knows or has reason to be-
lieve that the work is being performed 
and has an opportunity to prevent the 
work from being performed. 

Title 5 overtime pay, for the purpose of 
§ 551.211, means overtime pay under 
part 550 of this chapter. 

Trainee means a person who does not 
meet the definition of ‘‘employee’’ in 
this section and who is assigned or at-
tached to a Federal activity primarily 
for training. A person who attends a 
training program under the following 
conditions is considered a trainee and 
is not a Federal employee for purposes 
of the Act: 

(1) The training, even though it in-
cludes actual operation of the facilities 
of the Federal activity, is similar to 
that given in a vocational school or 
other institution of learning; 

(2) The training is for the benefit of 
the individual; 

(3) The trainee does not displace reg-
ular employees, but is supervised by 
them; 

(4) The Federal activity which pro-
vides the training derives no imme-
diate advantage from the activities of 
the trainee; on occasion its operations 
may actually be impeded; 

(5) The trainee is not necessarily en-
titled to a job with the Federal activ-
ity at the completion of the training 
period; and 

(6) The agency and the trainee under-
stand that the trainee is not entitled 
to the payment of wages from the 
agency for the time spent in training. 

Two or more other employees means 
the equivalent of two or more full-time 
employees. For the purpose of this defi-
nition, an employee is equal to a full- 
time equivalent (FTE). For example, 
one full-time and two half-time em-
ployees are equivalent to two full-time 
employees. 

Volunteer means a person who does 
not meet the definition of employee in 
this section and who volunteers or do-
nates his or her service, the primary 
benefit of which accrues to the per-
former of the service or to someone 

other than the agency. Under such cir-
cumstances there is neither an ex-
pressed nor an implied compensation 
agreement. Services performed by such 
a volunteer include personal services 
that, if left unperformed, would not ne-
cessitate the assignment of an em-
ployee to perform them. 

Willful violation means a violation in 
circumstances where the agency knew 
that its conduct was prohibited by the 
Act or showed reckless disregard of the 
requirements of the Act. All of the 
facts and circumstances surrounding 
the violation are taken into account in 
determining whether a violation was 
willful. 

Workday means the period between 
the commencement of the principal ac-
tivities that an employee is engaged to 
perform on a given day and the ces-
sation of the principal activities for 
that day. The term is further explained 
in § 551.411. 

Worktime, for the purpose of deter-
mining FLSA exemption status, means 
time spent actually performing work. 
This excludes periods of time during 
which an employee performs no work, 
such as standby time, sleep time, meal 
periods, and paid leave. 

Worktime in a representative workweek 
means the average worktime over a pe-
riod long enough to even out normal 
fluctuations in workloads and is rep-
resentative of the job as a whole. 

Workweek means a fixed and recur-
ring period of 168 hours—seven con-
secutive 24-hour periods. It need not 
coincide with the calendar week but 
may begin on any day and at any hour 
of a day. For employees subject to part 
610 of this chapter, the workweek must 
be the same as the administrative 
workweek defined in § 610.102 of this 
chapter. 

Workweek basis means the unit of 
time used as the basis for applying 
overtime standards under the Act and, 
for employees under flexible or com-
pressed work schedules, under 5 U.S.C. 
6121(6) or (7). The Act takes a single 
workweek as its standard (except for 
employees engaged in fire protection or 
law enforcement activities under sec-
tion 7(k) of the Act) and does not per-
mit the averaging of hours over two or 
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more weeks, except for employees en-
gaged in fire protection or law enforce-
ment activities under section 7(k) of 
the Act. 

Subpart B—Exemptions and 
Exclusions 

SOURCE: 72 FR 52765, Sept. 17, 2007, unless 
otherwise noted. 

§ 551.201 Agency authority. 
The employing agency must review 

and make a determination on each em-
ployee’s exemption status. 

§ 551.202 General principles. 
In all exemption determinations, the 

agency must observe the following 
principles: 

(a) Each employee is presumed to be 
FLSA nonexempt unless the employing 
agency correctly determines that the 
employee clearly meets the require-
ments of one or more of the exemptions 
of this subpart and such supplemental 
interpretations or instructions issued 
by OPM. The agency must designate an 
employee FLSA exempt when the agen-
cy correctly determines that the em-
ployee meets the requirements of one 
or more of the exemptions of this sub-
part and such supplemental interpreta-
tions or instructions issued by OPM. 

(b) Exemption criteria must be nar-
rowly construed to apply only to those 
employees who are clearly within the 
terms and spirit of the exemption. 

(c) The burden of proof rests with the 
agency that asserts the exemption. 

(d) An employee who clearly meets 
the criteria for exemption must be des-
ignated FLSA exempt. If there is a rea-
sonable doubt as to whether an em-
ployee meets the criteria for exemp-
tion, the employee will be designated 
FLSA nonexempt. 

(e) While established position de-
scriptions and titles may assist in 
making initial FLSA exemption deter-
minations, the designation of an em-
ployee as FLSA exempt or nonexempt 
must ultimately rest on the duties ac-
tually performed by the employee. 

(f) Although separate criteria are 
provided for the exemption of execu-
tive, administrative, and professional 
employees, those categories are not 
mutually exclusive. Employees who 

perform a combination of exempt du-
ties set forth in this regulation may 
also qualify for exemption. For exam-
ple, an employee whose primary duty 
involves a combination of exempt ad-
ministrative and exempt executive 
work may qualify for exemption, i.e., 
work that is exempt under one section 
of this part will not defeat the exemp-
tion under any other section. 

(g) Failure to meet the criteria for 
exemption under what might appear to 
be the most obvious criteria does not 
preclude exemption under another cat-
egory. For example, an engineering 
technician who fails to meet the pro-
fessional exemption criteria may be 
performing exempt administrative 
work, or an administrative officer who 
fails to meet the administrative cri-
teria may be performing exempt execu-
tive work. 

(h) Although it is normally feasible 
and more convenient to identify a sin-
gle exemption category, this is not al-
ways appropriate. An exemption may 
be based on a combination of functions, 
no one of which constitutes the pri-
mary duty, or the employee’s primary 
duty may involve two categories which 
are intermingled and difficult to seg-
regate. This does not preclude desig-
nating an employee FLSA exempt, pro-
vided the work as a whole clearly 
meets the other exemption criteria. 
The agency is responsible for showing 
and documenting that the work as a 
whole clearly meets one or more of the 
exemption criteria. 

§ 551.203 Salary-based nonexemption. 

(a) An employee, including a super-
visory employee, whose annual rate of 
basic pay is less than $23,660 is non-
exempt, unless: 

(1) The employee is subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status); or 

(2) The employee is subject to 
§ 551.212 (Foreign exemption criteria); 
or 

(3) The employee is a professional en-
gaged in the practice of law or medi-
cine as prescribed in paragraphs (c) and 
(d) of § 551.208. 

(b) For the purpose of this section, 
‘‘rate of basic pay’’ means the rate of 
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