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shall be no appeal of such an automatic 
denial. 

(i) Application procedures for quali-
fying family members who are physically 
present in the United States to request ad-
justment of status. (1) Required docu-
ments. Qualifying family members in 
the United States may request adjust-
ment of status by submitting: 

(i) Form I–485, Application to Reg-
ister Permanent Residence or Adjust 
Status, in accordance with the form in-
structions; 

(ii) An approved Form I–929, Petition 
for Qualifying Family Member of a U– 
1 Nonimmigrant; 

(iii) The fee prescribed in 8 CFR 
103.7(b)(1) or an application for a fee 
waiver; and 

(iv) The biometric services fee as pre-
scribed in 8 CFR 103.7(b)(1) or an appli-
cation for a fee waiver. 

(2) Decision. The decision to approve 
or deny Form I–485 is a discretionary 
determination that lies solely within 
USCIS’s jurisdiction. After completing 
its review of the application and evi-
dence, USCIS will issue a written deci-
sion approving or denying Form I–485 
and notify the applicant of this deci-
sion in writing. 

(i) Approvals. Upon approval of a 
Form I–485 under this section, USCIS 
shall record the alien’s lawful admis-
sion for permanent residence as of the 
date of such approval. 

(ii) Denial. Upon the denial of any ap-
plication for adjustment of status, the 
applicant will be notified in writing of 
the decision and the reason for the de-
nial in accordance with 8 CFR part 103. 
If an applicant chooses to appeal the 
denial to the Administrative Appeals 
Office pursuant to the provisions of 8 
CFR 103.3, the denial will not become 
final until the appeal is adjudicated. 
During the appeal period, the applicant 
may not obtain or renew employment 
authorization under 8 CFR 274a.12(c)(9). 
Denial of the U–1 principal applicant’s 
application will result in the auto-
matic denial of a qualifying family 
member’s Form I–485; such an auto-
matic denial is not appealable. 

(j) Effect of departure. If an applicant 
for adjustment of status under this sec-
tion departs the United States, he or 
she shall be deemed to have abandoned 
the application, and it will be denied. 

If, however, the applicant is not under 
exclusion, deportation, or removal pro-
ceedings, and he or she filed a Form I– 
131, Application for Travel Document, 
in accordance with the instructions on 
the form, or any other appropriate 
form, and was granted advance parole 
by USCIS for such absences, and was 
inspected and paroled upon returning 
to the United States, he or she will not 
be deemed to have abandoned the ap-
plication. If the adjustment of status 
application of such an individual is 
subsequently denied, he or she will be 
treated as an applicant for admission 
subject to sections 212 and 235 of the 
Act. If an applicant for adjustment of 
status under this section is under ex-
clusion, deportation, or removal pro-
ceedings, USCIS will deem the applica-
tion for adjustment of status aban-
doned as of the moment of the appli-
cant’s departure from the United 
States. 

(k) Exclusive jurisdiction. USCIS shall 
have exclusive jurisdiction over adjust-
ment applications filed under section 
245(m) of the Act. 

(l) Inapplicability of 8 CFR 245.1 and 
245.2. The provisions of 8 CFR 245.1 and 
245.2 do not apply to aliens seeking ad-
justment of status under section 245(m) 
of the Act. 

[73 FR 75560, Dec. 12, 2008; 74 FR 395, Jan. 6, 
2009] 
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Subpart A—Immigration Reform 
and Control Act of 1986 
(IRCA) Legalization Provisions 

§ 245a.1 Definitions. 
As used in this chapter: 
(a) Act means the Immigration and 

Nationality Act, as amended by The 
Immigration Reform and Control Act 
of 1986. 

(b) Service means the Immigration 
and Naturalization Service (INS). 

(c)(1) Resided continuously as used in 
section 245A(a)(2) of the Act, means 
that the alien shall be regarded as hav-

ing resided continuously in the United 
States if, at the time of filing of the 
application for temporary resident sta-
tus: 
An alien who after appearing for a 
scheduled interview to obtain an immi-
grant visa at a Consulate or Embassy 
in Canada or Mexico but who subse-
quently is not issued an immigrant 
visa and who is paroled back into the 
United States, pursuant to the state-
side criteria program, shall be regarded 
as having been granted advance parole 
by the Service. 

(i) No single absence from the United 
States has exceeded forty-five (45) 
days, and the aggregate of all absences 
has not exceeded one hundred and 
eighty (180) days between January 1, 
1982 through the date the application 
for temporary resident status is filed, 
unless the alien can establish that due 
to emergent reasons, his or her return 
to the United States could not be ac-
complished within the time period al-
lowed; 

(ii) The alien was maintaining resi-
dence in the United States; and 

(iii) The alien’s departure from the 
United States was not based on an 
order of deportation. 
An alien who has been absent from the 
United States in accordance with the 
Service’s advance parole procedures 
shall not be considered as having inter-
rupted his or her continuous residence 
as required at the time of filing an ap-
plication. 

(2) Continuous residence, as used in 
section 245A(b)(1)(B) of the Act, means 
that the alien shall be regarded as hav-
ing resided continuously in the United 
States if, at the time of applying for 
adjustment from temporary residence 
to permanent resident status: No single 
absence from the United States has ex-
ceeded thirty (30) days, and the aggre-
gate of all absences has not exceeded 
ninety (90) days between the date of 
granting of lawful temporary resident 
status and of applying for permanent 
resident status, unless the alien can es-
tablish that due to emergent reasons 
the return to the United States could 
not be accomplished within the time 
period(s) allowed. 

(d) In the term alien’s unlawful status 
was known to the government, the term 
government means the Immigration and 
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