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§120.140

immediately occupied and not perma-
nently leased and plans to permanently
occupy and use within ten years all of
the remaining space not permanently
leased. If the Borrower is an Eligible
Passive Company which leases 100 per-
cent of the new building’s space to one
or more Operating Companies, the Op-
erating Company, or Operating Compa-
nies together, must follow the same
rules set forth in this paragraph.

(b) If the SBA financing (whether 7(a)
or 504) is for the acquisition, renova-
tion, or reconstruction of an existing
building, the Borrower may perma-
nently lease up to 49 percent of the
Rentable Property if the Borrower per-
manently occupies and uses no less
than 51 percent of the Rentable Prop-
erty. If the Borrower is an Eligible Pas-
sive Company which leases 100 percent
of the space of the existing building to
one or more Operating Companies, the
Operating Company, or Operating Com-
panies together, must follow the same
rules set forth in this paragraph.

[68 FR 51679, Aug. 28, 2003]
ETHICAL REQUIREMENTS

§120.140 What ethical requirements
apply to participants?

Lenders, Intermediaries, and CDCs
(in this section, collectively referred to
as ‘“‘Participants’), must act ethically
and exhibit good character. Ethical in-
discretion of an Associate of a Partici-
pant or a member of a CDC will be at-
tributed to the Participant. A Partici-
pant must promptly notify SBA if it
obtains information concerning the un-
ethical behavior of an Associate. The
following are examples of such uneth-
ical behavior. A Participant may not:

(a) Self-deal;

(b) Have a real or apparent conflict of
interest with a small business with
which it is dealing (including any of its
Associates or an Associate’s Close Rel-
atives) or SBA;

(c) Own an equity interest in a busi-
ness that has received or is applying to
receive SBA financing (during the term
of the loan or within 6 months prior to
the loan application);

(d) Be incarcerated, on parole, or on
probation;

(e) Knowingly misrepresent or make
a false statement to SBA;
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(f) Engage in conduct reflecting a
lack of business integrity or honesty;

(g) Be a convicted felon, or have an
adverse final civil judgment (in a case
involving fraud, breach of trust, or
other conduct) that would cause the
public to question the Participant’s
business integrity, taking into consid-
eration such factors as the magnitude,
repetition, harm caused, and remote-
ness in time of the activity or activi-
ties in question;

(h) Accept funding from any source
that restricts, prioritizes, or conditions
the types of small businesses that the
Participant may assist under an SBA
program or that imposes any condi-
tions or requirements upon recipients
of SBA assistance inconsistent with
SBA’s loan programs or regulations;

(i) Fail to disclose to SBA all rela-
tionships between the small business
and its Associates (including Close Rel-
atives of Associates), the Participant,
and/or the lenders financing the
Project of which it is aware or should
be aware;

(j) Fail to disclose to SBA whether
the loan will:

(1) Reduce the exposure of a Partici-
pant or an Associate of a Participant
in a position to sustain a loss;

(2) Directly or indirectly finance the
purchase of real estate, personal prop-
erty or services (including insurance)
from the Participant or an Associate of
the Participant;

(3) Repay or refinance a debt due a
Participant or an Associate of a Partic-
ipant; or

(4) Require the small business, or an
Associate (including Close Relatives of
Associates), to invest in the Partici-
pant (except for institutions which re-
quire an investment from all members
as a condition of membership, such as
a Production Credit Association);

(k) Issue a real estate forward com-
mitment to a builder or developer; or

(1) Engage in any activity which
taints its objective judgment in evalu-
ating the loan.

[61 FR 3235, Jan. 31, 1996, as amended at 68
FR 57980, Oct. 7, 2003]
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CREDIT CRITERIA FOR SBA LOANS

§120.150 What are SBA’s lending cri-
teria?

The applicant (including an Oper-
ating Company) must be creditworthy.
Loans must be so sound as to reason-
ably assure repayment. SBA will con-
sider:

(a) Character, reputation, and credit
history of the applicant (and the Oper-
ating Company, if applicable), its Asso-
ciates, and guarantors;

(b) Experience and depth of manage-
ment;

(c) Strength of the business;

(d) Past earnings, projected cash
flow, and future prospects;

(e) Ability to repay the loan with
earnings from the business;

(f) Sufficient invested equity to oper-
ate on a sound financial basis;

(g) Potential for long-term success;

(h) Nature and value of collateral (al-
though inadequate collateral will not
be the sole reason for denial of a loan
request); and

(i) The effect any affiliates (as de-
fined in part 121 of this chapter) may
have on the ultimate repayment abil-
ity of the applicant.

§120.151 What is the statutory limit
for total loans to a Borrower?

The aggregate amount of the SBA
portions of all loans to a single Bor-
rower, including the Borrower’s affili-
ates as defined in §121.103 of this chap-
ter, must not exceed a guaranty
amount of $3,750,000, except as other-
wise authorized by statute for a spe-
cific program. The maximum loan
amount for any one 7(a) loan is
$5,000,000. The amount of any loan re-
ceived by an Eligible Passive Company
applies to the loan limit of both the El-
igible Passive Company and the Oper-
ating Company.

[61 FR 3235, Jan. 31, 1996, as amended at 68
FR 51680, Aug. 28, 2003; 76 FR 63546, Oct. 12,
2011]

§120.160 Loan conditions.

The following requirements are nor-
mally required by SBA for all business
loans:

(a) Personal guarantees. Holders of at
least a 20 percent ownership interest
generally must guarantee the loan.

§120.171

SBA, in its discretion, consulting with
the Participating Lender, may require
other appropriate individuals to guar-
antee the loan as well, except SBA will
not require personal guarantees from
those owning less than 5% ownership.

(b) Appraisals. SBA may require pro-
fessional appraisals of the applicant’s
and principals’ assets, a survey, or a
feasibility study.

(c) Haeard Insurance. SBA requires
hazard insurance on all collateral.

(d) Tarxes. The applicant may not use
any of the proceeds to pay past-due
Federal and state payroll taxes.

REQUIREMENTS IMPOSED UNDER OTHER
LAWS AND ORDERS

§120.170 Flood insurance.

Under the Flood Disaster Protection
Act of 1973 (Sec. 205(b) of Pub. L. 93-234;
87 Stat. 983 (42 U.S.C. 4000 et seq.)), a
loan recipient must obtain flood insur-
ance if any building (including mobile
homes), machinery, or equipment ac-
quired, installed, improved, con-
structed, or renovated with the pro-
ceeds of SBA financial assistance is lo-
cated in a special flood hazard area.
The requirement applies also to any in-
ventory (business loan program), fix-
tures or furnishings contained or to be
contained in the building. Mobile
homes on a foundation are buildings.
SBA, Lenders, CDCs, and Inter-
mediaries must notify Borrowers that
flood insurance must be maintained.

§120.171 Compliance with child sup-
port obligations.

Any holder of 50% or more of the
ownership interest in the recipient of
an SBA loan must certify that he or
she is not more than 60 days delinquent
on any obligation to pay child support
arising under:

(a) An administrative order;

(b) A court order;

(c) A repayment agreement between
the holder and a custodial parent; or

(d) A repayment agreement between
the holder and a State agency pro-
viding child support enforcement serv-
ices.
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