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agreement to direct or guide the com-
modity interest account of a qualified
eligible person pursuant to §4.7.

(2) The notice will be effective upon
receipt by the National Futures Asso-
ciation with respect to each pool for
which it was made where the claimant
is a commodity pool operator and oth-
erwise generally where the claimant is
a commodity trading advisor; Provided,
That any notice which does not include
all the required information shall not
be effective, and that if at the time the
National Futures Association receives
the notice an enforcement proceeding
brought by the Commission under the
Act or the regulations is pending
against the pool operator or trading
advisor or any of its principals, the ex-
emption will not be effective until
twenty-one calendar days after receipt
of the notice by the National Futures
Association and that in such case an
exemption may be denied by the Com-
mission or the National Futures Asso-
ciation or made subject to such condi-
tions as the Commission or the Na-
tional Futures Association may im-
pose.

(3) Any exemption claimed hereunder
shall cease to be effective upon any
change which would cause the com-
modity pool operator of an exempt pool
to be ineligible for the relief claimed
with respect to such pool or which
would cause a commodity trading advi-
sor to be ineligible for the relief
claimed. The pool operator or trading
advisor must promptly file a notice ad-
vising the National Futures Associa-
tion of such change.

(4)(i) Any exemption from the re-
quirements of §4.21, 4.22, 4.23, 4.24, 4.25
or 4.26 claimed hereunder with respect
to a pool shall not affect the obligation
of the commodity pool operator to
comply with all other applicable provi-
sions of part 4, the Act and the Com-
mission’s rules and regulations, with
respect to the pool and any other pool
the pool operator operates or intends
to operate.

(ii) Any exemption from the require-
ments of §4.31, 4.33, 4.34, 4.35 or 4.36
claimed hereunder shall not affect the
obligation of the commodity trading
advisor to comply with all other appli-
cable provisions of part 4, the Act and
the Commission’s rules and regula-

§4.8

tions, with respect to any qualified eli-
gible person and any other client to
which the commodity trading advisor
provides or intends to provide com-
modity interest trading advice.

(e) Insignificant deviations from a term,
condition or requirement of §4.7. (1) A
failure to comply with a term or condi-
tion of §4.7 will not result in the loss of
the exemption with respect to a par-
ticular pool or client if the commodity
pool operator or the commodity trad-
ing advisor relying on the exemption
shows that:

(i) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular qualified eligible person;

(ii) The failure to comply was insig-
nificant with respect to the exempt
pool as a whole or to the particular ex-
empt account; and

(iii) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of §4.7.

(2) A transaction made in reliance on
§4.7 must comply with all applicable
terms, conditions and requirements of
§4.7. Where an exemption is established
only through reliance upon paragraph
(e)(1) of this section, the failure to
comply shall nonetheless be actionable
by the Commission.

[66 FR 47854, Aug. 4, 2000, as amended at 67
FR 77411, Dec. 18, 2002; 68 FR 47231, Aug. 8,
2003; 71 FR 8942, Feb. 22, 2006; 72 FR 1662, Jan.
16, 2007; 74 FR 57590, Nov. 9, 2009; 75 FR 55428,
Sept. 10, 2010; 77 FR 11284, Feb. 24, 2012; 77 FR
17329, Mar. 26, 2012; 77 FR 54358, Sept. 5, 2012]

§4.8 Exemption from certain require-
ments of rule 4.26 with respect to
pools offered or sold in certain of-
ferings exempt from registration
under the Securities Act.

(a) Notwithstanding paragraph (d) of
§4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold solely to ‘“‘accredited investors”
as defined in 17 CFR 230.501 in an offer-
ing exempt from the registration re-
quirements of the Securities Act of 1933
pursuant to Rule 505 or 506 of Regula-
tion D, 17 CFR 230.505 or 230.506, may
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§4.9

solicit, accept and receive funds, secu-
rities and other property from prospec-
tive participants in that pool upon fil-
ing with the National Futures Associa-
tion and providing to such participants
the Disclosure Document for the pool.

(b) Notwithstanding paragraph (d) of
§4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold in an offering exempt from the
registration requirements of the Secu-
rities Act of 1933 pursuant to Rule 505
or 506 of Regulation D, 17 CFR 230.505
or 230.506, that is operated in compli-
ance with, and has filed the notice re-
quired by §4.12(b) may solicit, accept
and receive funds, securities and other
property from prospective participants
in that pool upon filing with the Na-
tional Futures Association and pro-
viding to such participants the Disclo-
sure Document for the pool.

(c) The relief provided under §4.8 is
not available if an enforcement pro-
ceeding brought by the Commission
under the Act or the regulations is
pending against the commodity pool
operator or any of its principals or if
the commodity pool operator or any of
its principals is subject to any statu-
tory disqualification under §§8a(2) or
8a(3) of the Act.

[67 FR 34865, Aug. 7, 1992; 57 FR 41173, Sept.
9, 1992, as amended at 60 FR 38182, July 25,
1995; 72 FR 1662, Jan. 16, 2007]

§4.9 [Reserved]

§4.10 Definitions.

For purposes of this part:

(a) [Reserved]

(b) Net asset value means total assets
minus total liabilities, determined in
accord with generally accepted ac-
counting principles, with each position
in a commodity interest accounted for
at fair market value.

(¢) Participant means any person that
has any direct financial interest in a
pool (e.g., a limited partner).

(d)(1) Pool means any investment
trust, syndicate or similar form of en-
terprise operated for the purpose of
trading commodity interests.

(2) Multi-advisor pool means a pool in
which:

(i) No commodity trading advisor is
allocated or intended to be allocated
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more than twenty-five percent of the
pool’s funds available for commodity
interest trading; and

(ii) No investee pool is allocated or
intended to be allocated more than
twenty-five percent of the pool’s net
asset value.

(3) Principal-protected pool means a
pool (commonly referred to as a ‘‘guar-
anteed pool”’) that is designed to limit
the loss of the initial investment of its
participants.

(4) Investee pool means any pool in
which another pool or account partici-
pates or invests, e.g., as a limited part-
ner thereof.

(5) Major investee pool means, with re-
spect to a pool, any investee pool that
is allocated or intended to be allocated
at least ten percent of the net asset
value of the pool.

(e)(1) Principal, when referring to a
person that is a principal of a par-
ticular entity, shall have the same
meaning as the term ‘“‘principal’” under
§3.1(a) of this chapter.

(2) Trading principal means:

(i) With respect to a commodity pool
operator, a principal who participates
in making trading decisions for a pool,
or who supervises, or has authority to
allocate pool assets to, persons so en-
gaged; and

(ii) With respect to a commodity
trading advisor, a principal who par-
ticipates in making trading decisions
for the account of a client or who su-
pervises or selects persons so engaged.

(f) Direct, as used in the context of
trading commodity interest accounts,
refers to agreements whereby a person
is authorized to cause transactions to
be effected for a client’s commodity in-
terest account without the client’s spe-
cific authorization.

(g) Trading program refers to the pro-
gram pursuant to which a person (1) di-
rects a client’s commodity interest ac-
count, or (2) guides the client’s com-
modity interest trading by means of a
systematic program that recommends
specific transactions.

(h) Trading manager means, with re-
spect to a pool, any person, other than
the commodity pool operator of the
pool, having sole or partial authority
to allocate pool assets to commodity
trading advisors or investee pools.
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