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§1228.2

for their benefit. Direct benefit also in-
cludes cultural, educational, chari-
table, recreational, environmental,
conservation or other similar activities
that—

(1) Are conducted in or protect the
burdened community or adjacent or
contiguous property, or

(2) Are conducted on other property
that is used primarily by residents of
the burdened community.

Excepted transfer fee covenant means a
private transfer fee covenant that re-
quires payment of a private transfer
fee to a covered association and limits
the use of such transfer fees exclu-
sively to purposes which provide a di-
rect benefit to the real property en-
cumbered by the private transfer fee
covenants.

Private transfer fee means a transfer
fee, including a charge or payment, im-
posed by a covenant, restriction, or
other similar document and required to
be paid in connection with or as a re-
sult of a transfer of title to real estate,
and payable on a continuing basis each
time a property is transferred (except
for transfers specifically excepted) for
a period of time or indefinitely. A pri-
vate transfer fee does not include fees,
charges, payments, or other obliga-
tions—

(1) Imposed by or payable to the Fed-
eral government or a State or local
government; or

(2) That defray actual costs of the
transfer of the property, including
transfer of membership in the relevant
covered association.

Private transfer fee covenant means a
covenant that:

(1) Purports to run with the land or
to bind current owners of, and succes-
sors in title to, such real property; and

(2) Obligates a transferee or trans-
feror of all or part of the property to
pay a private transfer fee upon transfer
of an interest in all or part of the prop-
erty, or in consideration for permitting
such transfer.

Transfer means, with respect to real
property, the sale, gift, grant, convey-
ance, assignment, inheritance, or other
transfer of an interest in the real prop-
erty.

[77 FR 15574, Mar. 16, 2012, as amended at 78
FR 2323, Jan. 11, 2013]
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§1228.2 Restrictions.

The regulated entities shall not pur-
chase, invest or otherwise deal in any
mortgages on properties encumbered
by private transfer fee covenants, secu-
rities backed by such mortgages, or se-
curities backed by the income stream
from such covenants, unless such cov-
enants are excepted transfer fee cov-
enants. The Federal Home Loan Banks
shall not accept such mortgages or se-
curities as collateral, unless such cov-
enants are excepted transfer fee cov-
enants.

§1228.3 Prospective application and
effective date.

This part shall apply only to mort-
gages on properties encumbered by pri-
vate transfer fee covenants if those
covenants are created on or after Feb-
ruary 8, 2011. This part shall not apply
to mortgages on properties encumbered
by private transfer fee covenants if
those covenants are created pursuant
to an agreement entered into before
February 8, 2011, applicable to land
that is identified in the agreement, and
the agreement was in settlement of
litigation or approved by a government
agency or body. This part also applies
to securities backed by mortgages to
which this part applies, and to securi-
ties issued after February 8, 2011,
backed by revenue from private trans-
fer fees regardless of when the cov-
enants were created. The regulated en-
tities shall comply with this part not
later July 16, 2012.

§1228.4 State restrictions unaffected.

This part does not affect state re-
strictions or requirements with respect
to private transfer fee covenants, such
as with respect to validity, enforce-
ability, disclosures, or duration.
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