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§23.22 Prohibition against statutory
disqualification in the case of an as-
sociated person of a swap dealer or
major swap participant.

(a) Definition. For purposes of this
section, the term ‘‘person’” means an
‘“‘associated person of a swap dealer or
major swap participant” as defined in
section la(4) of the Act and §1.3(aa)(6)
of this chapter, but does not include an
individual employed in a clerical or
ministerial capacity.

(b) Fitness. No swap dealer or major
swap participant may permit a person
who is subject to a statutory disquali-
fication under section 8a(2) or 8a(3) of
the Act to effect or be involved in ef-
fecting swaps on behalf of the swap
dealer or major swap participant, if the
swap dealer or major swap participant
knows, or in the exercise of reasonable
care should know, of the statutory dis-
qualification; Provided, however, that
the prohibition set forth in this para-
graph (b) shall not apply to any person
listed as a principal or registered as an
associated person of a futures commis-
sion merchant, retail foreign exchange
dealer, introducing broker, commodity
pool operator, commodity trading advi-
sor, or leverage transaction merchant,
or any person registered as a floor
broker or floor trader, notwithstanding
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act.

(c) Dual and multiple associations. (1)
A person who is already associated as
an associated person of a swap dealer
or major swap participant may become
associated as an associated person of
another swap dealer or major swap par-
ticipant if the other swap dealer or
major swap participant meets the re-
quirements set forth in §3.60(b)(2)(i)(A)
of this chapter.

(2) Each swap dealer and major swap
participant associated with such asso-
ciated person shall supervise that asso-
ciated person, and each swap dealer
and major swap participant is jointly
and severally responsible for the con-
duct of the associated person with re-
spect to the:

(i) Solicitation or acceptance of cus-
tomer orders,

(ii) Solicitation of funds, securities
or property for a participation in a
commodity pool,
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(iii) Solicitation of a client’s or pro-
spective client’s discretionary account,

(iv) Solicitation or acceptance of le-
verage customers’ orders for leverage
transactions,

(v) Solicitation or acceptance of
swaps, and

(vi) Associated person’s supervision
of any person or persons engaged in
any of the foregoing solicitations or ac-
ceptances, with respect to any cus-
tomers common to it and any other
swap dealer or major swap participant.

[77 FR 2628, Jan. 19, 2012, as amended at 78
FR 20792, Apr. 8, 2013; 78 FR 64175, Oct. 28,
2013]

§§23.23-23.40 [Reserved]

Subpart F—Reporting, Record-
keeping, and Daily Trading
Records Requirements for
Swap Dealers and Major
Swap Participants

SOURCE: 77 FR 20202, Apr. 3, 2012, unless
otherwise noted.

§23.200 Definitions.

For purposes of subpart F, the fol-
lowing terms shall be defined as pro-
vided.

(a) Business trading unit means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or exercises supervisory au-
thority over the performance of, any
pricing (excluding price verification for
risk management purposes), trading,
sales, purchasing, marketing, adver-
tising, solicitation, structuring, or bro-
kerage activities on behalf of a reg-
istrant.

(b) Clearing unit means any depart-
ment, division, group, or personnel of a
registrant or any of its affiliates,
whether or not identified as such, that
performs any proprietary or customer
clearing activities on behalf of a reg-
istrant.

(c) Complaint means any formal or in-
formal complaint, grievance, criticism,
or concern communicated to the swap
dealer or major swap participant in
any format relating to, arising from, or
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in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its
regulatory obligations, and includes
any and all observations, comments,
remarks, interpretations, clarifica-
tions, notes, and examinations as to
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap
participant.

(d) Executed means the completion of
the execution process.

(e) Execution means, with respect to a
swap, an agreement by the parties
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a
swap that legally binds the parties to
such swap terms under applicable law.

(f) Governing body. This term means:

(1) A board of directors;

(2) A body performing a function
similar to a board of directors;

(3) Any committee of a board or
body; or

(4) The chief executive officer of a
registrant, or any such board, body,
committee, or officer of a division of a
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division.

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(h) Registered entity has the meaning
given to such term in section 1a(40) of
the Commodity Exchange Act, and in-
cludes boards of trade designated as
contract markets, derivatives clearing
organizations, swap execution facili-
ties, and swap data repositories.

(1) Related cash or forward transaction
means a purchase or sale for imme-
diate or deferred physical shipment or
delivery of an asset related to a swap
where the swap and the related cash or
forward transaction are used to hedge,
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mitigate the risk of, or offset one an-
other.

(3) Swaps activities means, with re-
spect to a registrant, such registrant’s
activities related to swaps and any
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based
swaps, debt or equity securities, for-
eign currency, physical commodities,
and other derivatives.

(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation
(electronic or otherwise) that memori-
alizes the agreement of the parties to
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally
supersede any previous agreement
(electronically or otherwise).

§23.201 Required records.

(a) Transaction and position records.
Each swap dealer and major swap par-
ticipant shall keep full, complete, and
systematic records, together with all
pertinent data and memoranda, of all
its swaps activities. Such records shall
include:

(1) Transaction records. Records of
each transaction, including all docu-
ments on which transaction informa-
tion 1is originally recorded. Such
records shall be kept in a form and
manner identifiable and searchable by
transaction and by counterparty, and
shall include:

(i) All documents customarily gen-
erated in accordance with market prac-
tice that demonstrate the existence
and nature of an order or transaction,
including, but not limited to, records
of all orders (filled, unfilled, or can-
celled); correspondence; journals;
memoranda; ledgers; confirmations;
risk disclosure documents; statements
of purchase and sale; contracts; in-
voices; warehouse receipts; documents
of title; and

(ii) The daily trading records re-
quired to be kept in accordance with
§23.202.

(2) Position records. Records of each
position held by each swap dealer and
major swap participant, identified by
product and counterparty, including
records reflecting whether each posi-
tion is ‘‘long” or ‘‘short’” and whether
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