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§404.1074

are considered as employee of the
State or political subdivision.

(b) State and local governmental em-
ployees paid by fees—(1) Voluntary cov-
erage under section 218 of the Act. The
services of employees of States and po-
litical subdivisions, including those in
positions paid solely on a fee-basis,
may be covered as employment by a
Federal-State agreement under section
218 of the Act (see subpart M of this
part). States, when entering into these
agreements, have the option of exclud-
ing under the agreement coverage of
services in positions paid solely by
fees. If you occupy a position paid sole-
ly on a fee-basis and the State has not
covered your services under section 218
of the Act, you are considered to be en-
gaged in a trade or business.

(2) Mandatory old-age, survivors, dis-
ability, and hospital insurance coverage.
Beginning with services performed
after July 1, 1991, Social Security cov-
erage (old-age, survivors, disability,
and hospital insurance) is mandatory,
with certain exceptions, for services
performed by employees of a State, a
political subdivision of a State, or of a
wholly owned instrumentality of one
or more of the foregoing, if the employ-
ees are not members of a retirement
system of the State, political subdivi-
sion, or instrumentality. Among the
exclusions from such mandatory cov-
erage is service performed by an em-
ployee in a position compensated sole-
ly on a fee-basis which is treated pur-
suant to section 211(c)(2)(E) of the Act
as a trade or business for purposes of
inclusion of such fees in the net earn-
ings from self-employment.

(3) If you are a notary public, you are
not a public officer even though you
perform a public function. Your serv-
ices as a notary public are not covered
for social security purposes.

[45 FR 20075, Mar. 27, 1980, as amended at 57
FR 59910, Dec. 17, 1992]

§404.1074 Farm crew leader who is
self-employed.

If you are a farm crew leader and are
deemed the employer of the workers as
described in §404.1010, we consider you
to be engaged in a trade or business.
This includes services performed in fur-
nishing workers to perform agricul-
tural labor for others, as well as serv-

20 CFR Ch. lll (4-1-14 Edition)

ices performed as a member of the
crew.

§404.1075 Members of certain reli-
gious groups opposed to insurance.

(a) You may file an application with
the Internal Revenue Service for ex-
emption from social security self-em-
ployment tax if—

(1) You are a member of a recognized
religious sect or division of the sect;
and

(2) You adhere to the tenets or teach-
ings of the sect or division of the sect
and for this reason are conscientiously
opposed to receiving benefits from any
private or public insurance that—

(i) Makes payments in the event of
death, disability, old age, or retire-
ment; or

(ii) Makes payments toward the cost
of, or provides services for, medical
care (including the benefits of any in-
surance system established by the
Act).

(b) Your application must be filed
under the rules described in 26 CFR
1.1402(h). An application must contain
or be accompanied by the applicant’s
waiver of all benefits and payments
under title II and part A of title XVIII
of the Act. See §404.305 for the effect of
the filing of the waiver and the grant-
ing of the exemption.

(c) Regardless of whether you meet
all these conditions, your application
for exemption will not be approved un-
less we find that—

(1) The sect or division of the sect
has established tenets or teachings
which cause you to be conscientiously
opposed to the types of insurance bene-
fits described in paragraph (a)(2) of this
section;

(2) For a substantial period of time it
has been the practice for members of
the sect or division of the sect to make
provision for their dependent members
which is reasonable in view of their
general level of living; and

(3) The sect or division of the sect
has been in existence continuously
since December 31, 1950.

(d) Your application for exemption
will be approved by the Internal Rev-
enue Service only if no benefit or other
payment under title II or part A of
title XVIII of the Act became payable
or, but for section 203 or section 222(b)
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of the Act, would have become payable,
to you or on your behalf at or before
the time of the filing of your applica-
tion for exemption.

(e) The tax exemption ceases to be ef-
fective for any taxable year ending
after the time you do not meet the re-
quirements of paragraph (a) of this sec-
tion or after the time we find the reli-
gious sect or division of the sect of
which you are a member no longer
meets the requirements of paragraph
(c) of this section. If your tax exemp-
tion ceases to be effective, your waiver
of the right to receive Social Security
and Medicare part A benefits will also
no longer be effective. Benefits may be
payable based upon your wages for and
after the calendar year following the
calendar year in which the event oc-
curred upon which the cessation of the
exemption is based. Benefits may be
payable based upon your self-employ-
ment income for and after the taxable
year in which the event occurred upon
which the cessation of the exemption is
based.

[45 FR 20075, Mar. 27, 1980, as amended at 58
FR 64890, Dec. 10, 1993]

§404.1077 Individuals
retirement system.
If you are an employee or employee
representative as defined in section
3231 (b) and (c) of the Code, your work
is not a trade or business. Your serv-
ices are covered under the railroad re-
tirement system.

under railroad

SELF-EMPLOYMENT INCOME

§404.1080 Net earnings from self-em-
ployment.

(a) Definition of net earnings from self-
employment. If you are self-employed,
you must first determine the amount
of your net earnings from self-employ-
ment before figuring the amount of
your earnings that count for social se-
curity purposes. Some of your earnings
may not be included as net earnings
from self-employment even though
they are taxable for income tax pur-
poses. If you are an employee but we
consider you to be self-employed for so-
cial security purposes, you must figure
your earnings as though you were actu-
ally self-employed unless you work for
a church or church-controlled organi-

§404.1080

zation that has exempted its employees
(see §404.1068(f)). Subject to the special
rules in §§404.1081 through 404.1095, the
term net earnings from self-employment
means—

(1) Your gross income, as figured
under subtitle A of the Code, from any
trade or business you carried on, less
deductions attributed to your trade or
business that are allowed by that sub-
title; plus

(2) Your distributive share of income
(or loss) from a trade or business car-
ried on by a partnership of which you
are a member, as described in para-
graph (b) of this section.

(b) Income or loss from a partnership.
(1) Your distributive share (whether or
not actually distributed) of the income
or loss from any trade or business car-
ried on by a partnership of which you
are a member, other than as a limited
partner, is determined under section
704 of the Code.

(2) If you are a limited partner, your
distributive share is included in your
net earnings from self-employment if—

(i) The amount is payable to you for
services you render to or on behalf of
the partnerships; and

(ii) It is a guaranteed payment de-
scribed in section 707(c) of the Code.

(3) You are a limited partner if your fi-
nancial liability for the obligations of
the partnership is limited to the
amount of your financial investment in
the partnership. Generally, you will
not have to perform services in the op-
eration of, or participate in the control
of, the business carried on by the part-
nership for the taxable year involved.

(c) Reporting methods. Your gross in-
come from a trade or business includes
the gross income you received (under
the cash method) or that accrued to
you (under the accrual method) from
the trade or business in the taxable
year. It is immaterial that the income
may be attributable in whole or in part
to services you rendered or other acts
you performed in a prior taxable year.

(d) What is a taxable year. (1) The
term tarable year means—

(i) Your annual accounting period on
which you regularly figure your in-
come in keeping your books; or

(ii) A short period resulting from
your death before the end of your an-
nual accounting period or from a
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