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counseling arises from the covered ac-
tive duty or call to covered active duty
status of the military member;

(6) Rest and Recuperation. (i) To spend
time with the military member who is
on short-term, temporary, Rest and
Recuperation leave during the period of
deployment;

(ii) Leave taken for this purpose can
be used for a period of 15 calendar days
beginning on the date the military
member commences each instance of
Rest and Recuperation leave;

(7) Post-deployment activities. (i) To at-
tend arrival ceremonies, reintegration
briefings and events, and any other of-
ficial ceremony or program sponsored
by the military for a period of 90 days
following the termination of the mili-
tary member’s covered active duty sta-
tus; and

(ii) To address issues that arise from
the death of the military member
while on covered active duty status,
such as meeting and recovering the
body of the military member, making
funeral arrangements, and attending
funeral services;

(8) Parental care. For purposes of
leave for parental care listed in (i)
through (iv) of this paragraph, the par-
ent of the military member must be in-
capable of self-care and must be the
military member’s biological, adoptive,
step, or foster father or mother, or any
other individual who stood in loco
parentis to the military member when
the member was under 18 years of age.
A parent who is incapable of self-care
means that the parent requires active
assistance or supervision to provide
daily self-care in three or more of the
activities of daily living or instru-
mental activities of daily living. Ac-
tivities of daily living include adaptive
activities such as caring appropriately
for one’s grooming and hygiene, bath-
ing, dressing, and eating. Instrumental
activities of daily living include cook-
ing, cleaning, shopping, taking public
transportation, paying bills, maintain-
ing a residence, using telephones and
directories, using a post office, etc. As
with all instances of qualifying exi-
gency leave, the military member must
be the spouse, son, daughter, or parent
of the employee requesting qualifying
exigency leave.
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(i) To arrange for alternative care for
a parent of the military member when
the parent is incapable of self-care and
the covered active duty or call to cov-
ered active duty status of the military
member necessitates a change in the
existing care arrangement for the par-
ent;

(ii) To provide care for a parent of
the military member on an urgent, im-
mediate need basis (but not on a rou-
tine, regular, or everyday basis) when
the parent is incapable of self-care and
the need to provide such care arises
from the covered active duty or call to
covered active duty status of the mili-
tary member;

(iii) To admit to or transfer to a care
facility a parent of the military mem-
ber when admittance or transfer is ne-
cessitated by the covered active duty
or call to covered active duty status of
the military member; and

(iv) To attend meetings with staff at
a care facility, such as meetings with
hospice or social service providers for a
parent of the military member, when
such meetings are necessary due to cir-
cumstances arising from the covered
active duty or call to covered active
duty status of the military member but
not for routine or regular meetings;

(9) Additional activities. To address
other events which arise out of the
military member’s covered active duty
or call to covered active duty status
provided that the employer and em-
ployee agree that such leave shall qual-
ify as an exigency, and agree to both
the timing and duration of such leave.

§825.127 Leave to care for a covered
servicemember with a serious in-
jury or illness (military caregiver
leave).

(a) Eligible employees are entitled to
FMLA leave to care for a covered serv-
icemember with a serious illness or in-
jury.

(b) Covered servicemember means:

(1) A current member of the Armed
Forces, including a member of the Na-
tional Guard or Reserves, who is under-
going medical treatment, recuperation,
or therapy, is otherwise in outpatient
status; or is otherwise on the tem-
porary disability retired list, for a seri-
ous injury or illness. Outpatient status
means the status of a member of the
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Armed Forces assigned to either a
military medical treatment facility as
an outpatient or a unit established for
the purpose of providing command and
control of members of the Armed
Forces receiving medical care as out-
patients.

(2) A covered veteran who is under-
going medical treatment, recuperation
or therapy for a serious injury or ill-
ness. Covered veteran means an indi-
vidual who was a member of the Armed
Forces (including a member of the Na-
tional Guard or Reserves), and was dis-
charged or released under conditions
other than dishonorable at any time
during the five-year period prior to the
first date the eligible employee takes
FMLA leave to care for the covered
veteran. An eligible employee must
commence leave to care for a covered
veteran within five years of the vet-
eran’s active duty service, but the sin-
gle 12-month period described in para-
graph (e)(1) of this section may extend
beyond the five-year period.

(i) For an individual who was a mem-
ber of the Armed Forces (including a
member of the National Guard or Re-
serves) and who was discharged or re-
leased under conditions other than dis-
honorable prior to the effective date of
this Final Rule, the period between Oc-
tober 28, 2009 and the effective date of
this Final Rule shall not count towards
the determination of the five-year pe-
riod for covered veteran status.

(c) A serious injury or illness means:

(1) In the case of a current member of
the Armed Forces, including a member
of the National Guard or Reserves,
means an injury or illness that was in-
curred by the covered servicemember
in the line of duty on active duty in
the Armed Forces or that existed be-
fore the beginning of the member’s ac-
tive duty and was aggravated by serv-
ice in the line of duty on active duty in
the Armed Forces, and that may render
the member medically unfit to perform
the duties of the member’s office,
grade, rank or rating; and,

(2) In the case of a covered veteran,
means an injury or illness that was in-
curred by the member in the line of
duty on active duty in the Armed
Forces (or existed before the beginning
of the member’s active duty and was
aggravated by service in the line of

§825.127

duty on active duty in the Armed
Forces) and manifested itself before or
after the member became a veteran,
and is:

(i) a continuation of a serious injury
or illness that was incurred or aggra-
vated when the covered veteran was a
member of the Armed Forces and ren-
dered the servicemember unable to per-
form the duties of the servicemember’s
office, grade, rank, or rating; or

(ii) a physical or mental condition
for which the covered veteran has re-
ceived a U.S. Department of Veterans
Affairs Service-Related Disability Rat-
ing (VASRD) of 50 percent or greater,
and such VASRD rating is based, in
whole or in part, on the condition pre-
cipitating the need for military care-
giver leave; or

(iii) a physical or mental condition
that substantially impairs the covered
veteran’s ability to secure or follow a
substantially gainful occupation by
reason of a disability or disabilities re-
lated to military service, or would do
so absent treatment; or

(iv) an injury, including a psycho-
logical injury, on the basis of which
the covered veteran has been enrolled
in the Department of Veterans Affairs
Program of Comprehensive Assistance
for Family Caregivers.

(d) In order to care for a covered
servicemember, an eligible employee
must be the spouse, son, daughter, or
parent, or next of kin of a covered serv-
icemember.

(1) Son or daughter of a covered service-
member means the covered
servicemember’s biological, adopted, or
foster child, stepchild, legal ward, or a
child for whom the covered service-
member stood in loco parentis, and
who is of any age.

(2) Parent of a covered servicemember
means a covered servicemember’s bio-
logical, adoptive, step or foster father
or mother, or any other individual who
stood in loco parentis to the covered
servicemember. This term does not in-
clude parents ‘“‘in law.”

(3) Next of kin of a covered servicemem-
ber means the nearest blood relative,
other than the covered
servicemember’s spouse, parent, son, or
daughter, in the following order of pri-
ority: blood relatives who have been
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granted legal custody of the service-
member by court decree or statutory
provisions, brothers and sisters, grand-
parents, aunts and uncles, and first
cousins, unless the covered service-
member has specifically designated in
writing another blood relative as his or
her nearest blood relative for purposes
of military caregiver leave under the
FMLA. When no such designation is
made, and there are multiple family
members with the same level of rela-
tionship to the covered servicemember,
all such family members shall be con-
sidered the covered servicemember’s
next of kin and may take FMLA leave
to provide care to the covered service-
member, either consecutively or simul-
taneously. When such designation has
been made, the designated individual
shall be deemed to be the covered
servicemember’s only next of kin. For
example, if a covered servicemember
has three siblings and has not des-
ignated a blood relative to provide
care, all three siblings would be consid-
ered the covered servicemember’s next
of kin. Alternatively, where a covered
servicemember has a sibling(s) and des-
ignates a cousin as his or her next of
kin for FMLA purposes, then only the
designated cousin is eligible as the cov-
ered servicemember’s next of kin. An
employer is permitted to require an
employee to provide confirmation of
covered family relationship to the cov-
ered servicemember pursuant to
§825.122(k).

(e) An eligible employee is entitled to
26 workweeks of leave to care for a cov-
ered servicemember with a serious in-
jury or illness during a single 12-month
period.

(1) The single 12-month period de-
scribed in paragraph (e) of this section
begins on the first day the eligible em-
ployee takes FMLA leave to care for a
covered servicemember and ends 12
months after that date, regardless of
the method used by the employer to de-
termine the employee’s 12 workweeks
of leave entitlement for other FMLA-
qualifying reasons. If an eligible em-
ployee does not take all of his or her 26
workweeks of leave entitlement to care
for a covered servicemember during
this single 12-month period, the re-
maining part of his or her 26 work-
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weeks of leave entitlement to care for
the covered servicemember is forfeited.

(2) The leave entitlement described
in paragraph (e) of this section is to be
applied on a per-covered-servicemem-
ber, per-injury basis such that an eligi-
ble employee may be entitled to take
more than one period of 26 workweeks
of leave if the leave is to care for dif-
ferent covered servicemembers or to
care for the same servicemember with
a subsequent serious injury or illness,
except that no more than 26 workweeks
of leave may be taken within any sin-
gle 12-month period. An eligible em-
ployee may take more than one period
of 26 workweeks of leave to care for a
covered servicemember with more than
one serious injury or illness only when
the serious injury or illness is a subse-
quent serious injury or illness. When
an eligible employee takes leave to
care for more than one covered service-
member or for a subsequent serious in-
jury or illness of the same covered
servicemember, and the single 12-
month periods corresponding to the dif-
ferent military caregiver leave entitle-
ments overlap, the employee is limited
to taking no more than 26 workweeks
of leave in each single 12-month period.

(3) An eligible employee is entitled to
a combined total of 26 workweeks of
leave for any FMLA-qualifying reason
during the single 12-month period de-
scribed in paragraph (e) of this section,
provided that the employee is entitled
to no more than 12 workweeks of leave
for one or more of the following: be-
cause of the birth of a son or daughter
of the employee and in order to care for
such son or daughter; because of the
placement of a son or daughter with
the employee for adoption or foster
care; in order to care for the spouse,
son, daughter, or parent with a serious
health condition; because of the em-
ployee’s own serious health condition;
or because of a qualifying exigency.
Thus, for example, an eligible em-
ployee may, during the single 12-month
period, take 16 workweeks of FMLA
leave to care for a covered servicemem-
ber and 10 workweeks of FMLA leave
to care for a newborn child. However,
the employee may not take more than
12 weeks of FMLA leave to care for the
newborn child during the single 12-
month period, even if the employee
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takes fewer than 14 workweeks of
FMLA leave to care for a covered serv-
icemember.

(4) In all circumstances, including for
leave taken to care for a covered serv-
icemember, the employer is responsible
for designating leave, paid or unpaid,
as FMLA-qualifying, and for giving no-
tice of the designation to the employee
as provided in §825.300. In the case of
leave that qualifies as both leave to
care for a covered servicemember and
leave to care for a family member with
a serious health condition during the
single 12-month period described in
paragraph (e) of this section, the em-
ployer must designate such leave as
leave to care for a covered servicemem-
ber in the first instance. Leave that
qualifies as both leave to care for a
covered servicemember and leave
taken to care for a family member with
a serious health condition during the
single 12-month period described in
paragraph (e) of this section must not
be designated and counted as both
leave to care for a covered servicemem-
ber and leave to care for a family mem-
ber with a serious health condition. As
is the case with leave taken for other
qualifying reasons, employers may
retroactively designate leave as leave
to care for a covered servicemember
pursuant to §825.301(d).

(f) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 26 work-
weeks of leave during the single 12-
month period described in paragraph
(e) of this section if the leave is taken
for birth of the employee’s son or
daughter or to care for the child after
birth, for placement of a son or daugh-
ter with the employee for adoption or
foster care, or to care for the child
after placement, to care for the em-
ployee’s parent with a serious health
condition, or to care for a covered serv-
icemember with a serious injury or ill-
ness. This limitation on the total
weeks of leave applies to leave taken
for the reasons specified as long as a
husband and wife are employed by the
same employer. It would apply, for ex-
ample, even though the spouses are em-
ployed at two different worksites of an
employer located more than 75 miles
from each other, or by two different op-

§825.200

erating divisions of the same company.
On the other hand, if one spouse is in-
eligible for FMLA leave, the other
spouse would be entitled to a full 26
workweeks of FMLA leave.

Subpart B—Employee Leave Enti-
flements Under the Family
and Medical Leave Act

§825.200 Amount of leave.

(a) Except in the case of leave to care
for a covered servicemember with a se-
rious injury or illness, an eligible em-
ployee’s FMLA leave entitlement is
limited to a total of 12 workweeks of
leave during any 12-month period for
any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn
child;

(2) The placement with the employee
of a son or daughter for adoption or
foster care, and to care for the newly
placed child;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition;

(4) Because of a serious health condi-
tion that makes the employee unable
to perform one or more of the essential
functions of his or her job; and,

(5) Because of any qualifying exi-
gency arising out of the fact that the
employee’s spouse, son, daughter, or
parent is a military member on cov-
ered active duty status (or has been no-
tified of an impending call or order to
covered active duty).

(b) An employer is permitted to
choose any one of the following meth-
ods for determining the 12-month pe-
riod in which the 12 weeks of leave en-
titlement described in paragraph (a) of
this section occurs:

(1) The calendar year;

(2) Any fixed 12-month leave year,
such as a fiscal year, a year required by
State law, or a year starting on an em-
ployee’s anniversary date;

(3) The 12-month period measured
forward from the date any employee’s
first FMLA leave under paragraph (a)
begins; or,

(4) A ‘“‘rolling”’ 12-month period meas-
ured backward from the date an em-
ployee uses any FMLA leave as de-
scribed in paragraph (a).
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