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in the transfer tax regulations or otherwise
provided by the IRS) under the rule for de-
ducting certain ascertainable amounts set
forth in §20.2053-1(d)(4).

Example 9. Recurring obligation to pay, estate
purchases a commercial annuity in satisfaction.
D’s settlement agreement with T, the claim-
ant in a suit against D, signed three years
prior to D’s death, obligates D or D’s estate
to pay to T $20x per year for 10 years, pro-
vided that T does not reveal the details of
the claim or of the settlement during that
period. D dies in Year 1. In Year 2, D’s estate
purchases a commercial annuity from an un-
related issuer of commercial annuities, XYZ,
to fund the obligation to T. E may deduct
the entire amount paid to XYZ to obtain the
annuity, even though the obligation to T was
contingent.

(e) Interest on claim—(1) Subject to
any applicable limitations in §20.2053-1,
the interest on a deductible claim is
itself deductible as a claim under sec-
tion 2053 to the extent of the amount of
interest accrued at the decedent’s
death (even if the executor elects the
alternate valuation method under sec-
tion 2032), but only to the extent of the
amount of interest actually paid or
meeting the requirements of §20.2053—
1(d)(4) for deducting certain ascertain-
able amounts.

(2) Post-death accrued interest may
be deductible in appropriate cir-
cumstances either as an estate tax ad-
ministration expense under section 2053
or as an income tax deduction.

(f) Effective/applicability date. This
section applies to the estates of dece-
dents dying on or after October 20, 2009.

[T.D. 9468, 74 FR 53660, Oct. 20, 2009, as
amended at T.D. 9468, 74 FR 61525, Nov. 25,
2009]

§20.2053-5 Deductions for charitable,
etc., pledges or subscriptions.

(a) A pledge or a subscription, evi-
denced by a promissory note or other-
wise, even though enforceable against
the estate, is deductible (subject to any
applicable limitations in §20.2053-1)
only to the extent that—

(1) Liability therefor was contracted
bona fide and for an adequate and full
consideration in cash or its equivalent,
or

(2) It would have constituted an al-
lowable deduction under section 2055
(relating to charitable, etc., deduc-
tions) if it had been a bequest.
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(b) Effective/applicability date. This
section applies to the estates of dece-
dents dying on or after October 20, 2009.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended at T.D. 9468, 74 FR 53664, Oct. 20,
2009]

§20.2053-6 Deduction for taxes.

(a) In general—(1) Taxes are deduct-
ible in computing a decedent’s gross es-
tate—

(i) Only as claims against the estate
(except to the extent that excise taxes
may be allowable as administration ex-
penses);

(ii) Only to the extent not disallowed
by section 2053(c)(1)(B) and this sec-
tion; and

(iii) Subject to any applicable limita-
tions in §20.2053-1.

(2) See §§20.2053-9 and 20.2053-10 with
respect to the deduction allowed for
certain state and foreign death taxes.

(b) Property tares. Property taxes are
not deductible unless they accrued be-
fore the decedent’s death. However,
they are not deductible merely because
they have accrued in an accounting
sense. Property taxes in order to be de-
ductible must be an enforceable obliga-
tion of the decedent at the time of his
death.

(¢) Death tares—(1) For the estates of
decedents dying on or before December
31, 2004, no estate, succession, legacy or
inheritance tax payable by reason of
the decedent’s death is deductible, ex-
cept as provided in §§20.2053-9 and
20.2053-10 with respect to certain state
and foreign death taxes on transfers for
charitable, etc., uses. However, see sec-
tions 2011 and 2014 and the cor-
responding regulations with respect to
credits for death taxes.

(2) For the estates of decedents dying
after December 31, 2004, see section 2058
to determine the deductibility of state
death taxes.

(d) Gift tares. Unpaid gift taxes on
gifts made by a decedent before his
death are deductible. If a gift is consid-
ered as made one-half by the decedent
and one-half by his spouse under sec-
tion 2513, the entire amount of the gift
tax, unpaid at the decedent’s death, at-
tributable to a gift in fact made by the
decedent is deductible. No portion of
the tax attributable to a gift in fact
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made by the decedent’s spouse is de-
ductible except to the extent that the
obligation is enforced against the dece-
dent’s estate and his estate has no ef-
fective right of contribution against
his spouse. (See section 2012 and
§20.2012-1 with respect to credit for gift
taxes paid upon gifts of property in-
cluded in a decedent’s gross estate.)

(e) Excise taxes. Excise taxes incurred
in selling property of a decedent’s es-
tate are deductible as an expense of ad-
ministration if the sale is necessary in
order to (1) pay the decedent’s debts,
expenses of administration, or taxes,
(2) preserve the estate, or (3) effect dis-
tribution. Excise taxes incurred in dis-
tributing property of the estate in kind
are also deductible.

(f) Income taxes. Unpaid income taxes
are deductible if they are on income
property includible in an income tax
return of the decedent for a period be-
fore his death. Taxes on income re-
ceived after the decedent’s death are
not deductible. If income received by a
decedent during his lifetime is included
in a joint income tax return filed by
the decedent and his spouse, or by the
decedent’s estate and his surviving
spouse, the portion of the joint liabil-
ity for the period covered by the return
for which a deduction will be allowed is
the amount for which the decedent’s
estate would be liable under local law,
as between the decedent and his
spouse, after enforcement of any effec-
tive right of reimbursement or con-
tribution. In the absence of evidence to
the contrary, the deductible amount is
presumed to be an amount bearing the
same ratio to the total joint tax liabil-
ity for the period covered by the return
that the amount of income tax for
which the decedent would have been
liable if he had filed a separate return
for that period bears to the total of the
amounts for which the decedent and
his spouse would have been liable if
they had both filed separate returns for
that period. Thus, in the absence of
evidence to the contrary, the deduct-
ible amount equals: Decedent’s sepa-
rate tax+Both separate taxesxJoint
tax.

However, the deduction cannot in any
event exceed the lesser of—

(1) The decedent’s liability for the pe-
riod (as determined in this paragraph)

§20.2053-6

reduced by the amounts already con-
tributed by the decedent toward pay-
ment of the joint liability, or

(2) If there is an enforceable agree-
ment between the decedent and his
spouse or between the executor and the
spouse relative to the payment of the
joint liability, the amount which pur-
suant to the agreement is to be con-
tributed by the estate toward payment
of the joint liability.

If the decedent’s estate and his sur-
viving spouse are entitled to a refund
on account of an overpayment of a
joint income tax liability, the overpay-
ment is an asset includible in the dece-
dent’s gross estate under section 2033
in the amount to which the estate
would be entitled under local law, as
between the estate and the surviving
spouse. In the absence of evidence to
the contrary, the includible amount is
presumed to be the amount by which
the decedent’s contributions toward
payment of the joint tax exceeds his li-
ability determined in accordance with
the principles set forth in this para-
graph (other than subparagraph (1) of
this paragraph).

(g) Post-death adjustments of deductible
tax liability. Post-death adjustments in-
creasing a tax liability accrued prior to
the decedent’s death, including in-
creases of taxes deducted under this
section, will increase the amount of
the deduction available under section
20563(a)(3) for that tax liability. Simi-
larly, any refund subsequently deter-
mined to be due to and received by the
estate or its successor in interest with
respect to taxes deducted by the estate
under this section reduce the amount
of the deduction taken for that tax li-
ability under section 2053(a)(3). Ex-
penses associated with defending the
estate against the increase in tax li-
ability or with obtaining the refund
may be deductible under §20.2053-
3(d)(3). A protective claim for refund of
estate taxes may be filed before the ex-
piration of the period of limitation for
filing a claim for refund in order to
preserve the estate’s right to claim a
refund if the amount of a deductible
tax liability may be affected by such
an adjustment or refund. The applica-
tion of this section may be illustrated
by the following examples:
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Example 1. Increase in tar due. After the de-
cedent’s death, the Internal Revenue Service
examines the gift tax return filed by the de-
cedent in the year before the decedent’s
death and asserts a deficiency of $100x. The
estate pays attorney’s fees of $30x in a non-
frivolous defense against the increased defi-
ciency. The final determination of the defi-
ciency, in the amount of $90x, is paid by the
estate prior to the expiration of the limita-
tion period for filing a claim for refund. The
estate may deduct $90x under section
2053(a)(3) and $30x under §20.2053-3(c)(2) or
(d)(3) in connection with a timely claim for
refund.

Example 2. Refund of taxes paid. Decedent’s
estate timely files D’s individual income tax
return for the year in which the decedent
died. The estate timely pays the entire
amount of the tax due, $50x, as shown on
that return. The entire $60x was attributable
to income received prior to the decedent’s
death. Decedent’s estate subsequently dis-
covers an error on the income tax return and
timely files a claim for refund of income tax.
Decedent’s estate receives a refund of $10x.
The estate is allowed a deduction of only
$40x under section 2053(a)(3) for the income
tax liability accrued prior to the decedent’s
death. If D’s estate had claimed a deduction
of $560x on D’s United States Estate (and Gen-
eration-Skipping Transfer) Tax Return
(Form 706), the deduction claimed under sec-
tion 2053(a)(3) will be allowed only to the ex-
tent of $40x upon examination by the Com-
missioner.

(h) Effective/applicability date. This
section applies to the estates of dece-
dents dying on or after October 20, 2009.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended at T.D. 9468, 74 FR 53664, Oct. 20,
2009]

§20.2053-7 Deduction for unpaid mort-
gages.

A deduction is allowed from a dece-
dent’s gross estate of the full unpaid
amount of a mortgage upon, or of any
other indebtedness in respect of, any
property of the gross estate, including
interest which had accrued thereon to
the date of death, provided the value of
the property, undiminished by the
amount of the mortgage or indebted-
ness, is included in the value of the
gross estate. If the decedent’s estate is
liable for the amount of the mortgage
or indebtedness, the full value of the
property subject to the mortgage or in-
debtedness must be included as part of
the value of the gross estate; the
amount of the mortgage or indebted-
ness being in such case allowed as a de-
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duction. But if the decedent’s estate is
not so liable, only the value of the eq-
uity of redemption (or the value of the
property, less the mortgage or indebt-
edness) need be returned as part of the
value of the gross estate. In no case
may the deduction on account of the
mortgage or indebtedness exceed the li-
ability therefor contracted bona fide
and for an adequate and full consider-
ation in money or money’s worth. See
§20.2043-1. Only interest accrued to the
date of the decedent’s death is allow-
able even though the alternate valu-
ation method under section 2032 is se-
lected. In any case where real property
situated outside the United States no
deduction may be taken of any mort-
gage thereon or any other indebtedness
does not form a part of the gross es-
tate, in respect thereof.

[T.D. 6684, 28 FR 11409, Oct. 24, 1963]

§20.2053-8 Deduction for expenses in
administering property not subject
to claims.

(a) Expenses incurred in admin-
istering property included in a dece-
dent’s gross estate but not subject to
claims fall within the second category
of deductions set forth in §20.2053-1,
and may be allowed as deductions if
they—

(1) Would be allowed as deductions in
the first category if the property being
administered were subject to claims;
and

(2) Were paid before the expiration of
the period of limitation for assessment
provided in section 6501.

Usually, these expenses are incurred in
connection with the administration of
a trust established by a decedent dur-
ing his lifetime. They may also be in-
curred in connection with the collec-
tion of other assets or the transfer or
clearance of title to other property in-
cluded in a decedent’s gross estate for
estate tax purposes but not included in
his probate estate.

(b) These expenses may be allowed as
deductions only to the extent that they
would be allowed as deductions under
the first category if the property were
subject to claims. See §20.2053-3. The
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