
357 

Federal Acquisition Regulation 52.232–40 

(End of clause) 

[64 FR 10544, Mar. 4, 1999, as amended at 74 
FR 65605, Dec. 10, 2009; 78 FR 37684, June 21, 
2013; 79 FR 24224, Apr. 29, 2014] 

52.232–37 Multiple Payment Arrange-
ments. 

As prescribed in 32.1110(e), insert the 
following clause: 

MULTIPLE PAYMENT ARRANGEMENTS (MAY 
1999) 

This contract or agreement provides for 
payments to the Contractor through several 
alternative methods. The applicability of 
specific methods of payment and the des-
ignation of the payment office(s) are either 
stated— 

(a) Elsewhere in this contract or agree-
ment; or 

(b) In individual orders placed under this 
contract or agreement. 

(End of clause) 

[64 FR 10544, Mar. 4, 1999] 

52.232–38 Submission of Electronic 
Funds Transfer Information with 
Offer. 

As prescribed in 32.1110(g), insert the 
following provision: 

SUBMISSION OF ELECTRONIC FUNDS TRANSFER 
INFORMATION WITH OFFER (JUL 2013) 

The offeror shall provide, with its offer, 
the following information that is required to 
make payment by electronic funds transfer 
(EFT) under any contract that results from 
this solicitation. This submission satisfies 
the requirement to provide EFT information 
under paragraphs (b)(1) and (j) of the clause 
at 52.232–34, Payment by Electronic Funds 
Transfer—Other than System for Award 
Management. 

(1) The solicitation number (or other pro-
curement identification number). 

(2) The offeror’s name and remittance ad-
dress, as stated in the offer. 

(3) The signature (manual or electronic, as 
appropriate), title, and telephone number of 
the offeror’s official authorized to provide 
this information. 

(4) The name, address, and 9-digit Routing 
Transit Number of the offeror’s financial 
agent. 

(5) The offeror’s account number and the 
type of account (checking, savings, or 
lockbox). 

(6) If applicable, the Fedwire Transfer Sys-
tem telegraphic abbreviation of the offeror’s 
financial agent. 

(7) If applicable, the offeror shall also pro-
vide the name, address, telegraphic abbrevia-
tion, and 9-digit Routing Transit Number of 
the correspondent financial institution re-
ceiving the wire transfer payment if the 
offeror’s financial agent is not directly on- 
line to the Fedwire and, therefore, not the 
receiver of the wire transfer payment. 

(End of provision) 

[64 FR 10544, Mar. 4, 1999, as amended at 78 
FR 37684, June 21, 2013] 

52.232–39 Unenforceability of Unau-
thorized Obligations. 

As prescribed in 32.706–3, insert the 
following clause: 

UNENFORCEABILITY OF UNAUTHORIZED 
OBLIGATIONS (JUN 2013) 

(a) Except as stated in paragraph (b) of this 
clause, when any supply or service acquired 
under this contract is subject to any End 
User License Agreement (EULA), Terms of 
Service (TOS), or similar legal instrument or 
agreement, that includes any clause requir-
ing the Government to indemnify the Con-
tractor or any person or entity for damages, 
costs, fees, or any other loss or liability that 
would create an Anti-Deficiency Act viola-
tion (31 U.S.C. 1341), the following shall gov-
ern: 

(1) Any such clause is unenforceable 
against the Government. 

(2) Neither the Government nor any Gov-
ernment authorized end user shall be deemed 
to have agreed to such clause by virtue of it 
appearing in the EULA, TOS, or similar legal 
instrument or agreement. If the EULA, TOS, 
or similar legal instrument or agreement is 
invoked through an ‘‘I agree’’ click box or 
other comparable mechanism (e.g., ‘‘click- 
wrap’’ or ‘‘browse-wrap’’ agreements), execu-
tion does not bind the Government or any 
Government authorized end user to such 
clause. 

(3) Any such clause is deemed to be strick-
en from the EULA, TOS, or similar legal in-
strument or agreement. 

(b) Paragraph (a) of this clause does not 
apply to indemnification by the Government 
that is expressly authorized by statute and 
specifically authorized under applicable 
agency regulations and procedures. 

(End of clause) 

[78 FR 37689, June 21, 2013] 

52.232–40 Providing Accelerated Pay-
ments to Small Business Sub-
contractors. 

As prescribed in 32.009–2, insert the 
following clause: 
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48 CFR Ch. 1 (10–1–16 Edition) 52.233–1 

PROVIDING ACCELERATED PAYMENTS TO 
SMALL BUSINESS SUBCONTRACTORS (DEC 2013) 

(a) Upon receipt of accelerated payments 
from the Government, the Contractor shall 
make accelerated payments to its small 
business subcontractors under this contract, 
to the maximum extent practicable and 
prior to when such payment is otherwise re-
quired under the applicable contract or sub-
contract, after receipt of a proper invoice 
and all other required documentation from 
the small business subcontractor. 

(b) The acceleration of payments under 
this clause does not provide any new rights 
under the Prompt Payment Act. 

(c) Include the substance of this clause, in-
cluding this paragraph (c), in all sub-
contracts with small business concerns, in-
cluding subcontracts with small business 
concerns for the acquisition of commercial 
items. 

(End of clause) 

[78 FR 70479, Nov. 25, 2013] 

52.233–1 Disputes. 
As prescribed in 33.215, insert the fol-

lowing clause: 

DISPUTES (MAY 2014) 

(a) This contract is subject to 41 U.S.C. 
chapter 71, Contract Disputes. 

(b) Except as provided in 41 U.S.C. chapter 
71, all disputes arising under or relating to 
this contract shall be resolved under this 
clause. 

(c) Claim, as used in this clause, means a 
written demand or written assertion by one 
of the contracting parties seeking, as a mat-
ter of right, the payment of money in a sum 
certain, the adjustment or interpretation of 
contract terms, or other relief arising under 
or relating to this contract. However, a writ-
ten demand or written assertion by the Con-
tractor seeking the payment of money ex-
ceeding $100,000 is not a claim under 41 
U.S.C. chapter 71 until certified. A voucher, 
invoice, or other routine request for pay-
ment that is not in dispute when submitted 
is not a claim under 41 U.S.C. chapter 71. The 
submission may be converted to a claim 
under 41 U.S.C. chapter 71, by complying 
with the submission and certification re-
quirements of this clause, if it is disputed ei-
ther as to liability or amount or is not acted 
upon in a reasonable time. 

(d)(1) A claim by the Contractor shall be 
made in writing and, unless otherwise stated 
in this contract, submitted within 6 years 
after accrual of the claim to the Contracting 
Officer for a written decision. A claim by the 
Government against the Contractor shall be 
subject to a written decision by the Con-
tracting Officer. 

(d)(2)(i) The Contractor shall provide the 
certification specified in paragraph (d)(2)(iii) 
of this clause when submitting any claim ex-
ceeding $100,000. 

(ii) The certification requirement does not 
apply to issues in controversy that have not 
been submitted as all or part of a claim. 

(iii) The certification shall state as fol-
lows: ‘‘I certify that the claim is made in 
good faith; that the supporting data are ac-
curate and complete to the best of my 
knowledge and belief; that the amount re-
quested accurately reflects the contract ad-
justment for which the Contractor believes 
the Government is liable; and that I am au-
thorized to certify the claim on behalf of the 
Contractor.’’ 

(3) The certification may be executed by 
any person authorized to bind the Contractor 
with respect to the claim. 

(e) For Contractor claims of $100,000 or 
less, the Contracting Officer must, if re-
quested in writing by the Contractor, render 
a decision within 60 days of the request. For 
Contractor-certified claims over $100,000, the 
Contracting Officer must, within 60 days, de-
cide the claim or notify the Contractor of 
the date by which the decision will be made. 

(f) The Contracting Officer’s decision shall 
be final unless the Contractor appeals or 
files a suit as provided in 41 U.S.C. chapter 
71. 

(g) If the claim by the Contractor is sub-
mitted to the Contracting Officer or a claim 
by the Government is presented to the Con-
tractor, the parties, by mutual consent, may 
agree to use alternative dispute resolution 
(ADR). If the Contractor refuses an offer for 
ADR, the Contractor shall inform the Con-
tracting Officer, in writing, of the Contrac-
tor’s specific reasons for rejecting the offer. 

(h) The Government shall pay interest on 
the amount found due and unpaid from (1) 
the date that the Contracting Officer re-
ceives the claim (certified, if required); or (2) 
the date that payment otherwise would be 
due, if that date is later, until the date of 
payment. With regard to claims having de-
fective certifications, as defined in (FAR) 48 
CFR 33.201, interest shall be paid from the 
date that the Contracting Officer initially 
receives the claim. Simple interest on claims 
shall be paid at the rate, fixed by the Sec-
retary of the Treasury as provided in the 
Act, which is applicable to the period during 
which the Contracting Officer receives the 
claim and then at the rate applicable for 
each 6-month period as fixed by the Treasury 
Secretary during the pendency of the claim. 

(i) The Contractor shall proceed diligently 
with performance of this contract, pending 
final resolution of any request for relief, 
claim, appeal, or action arising under the 
contract, and comply with any decision of 
the Contracting Officer. 
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