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(3) Section 217.11.

[60 FR 7919, Feb. 27, 1985. Redesignated and
amended at 59 FR 43071, Aug. 22, 1994]

APPENDIX A TO PART 217—SCHEDULE OF CIVIL PENALTIES!

Section Violation W'"f;ﬂ)x'o'a'
217.7 Operating rules:
(a) e $2,500 $5,000
(b) e $2,000 $5,000
(c) RO OO OO PROOORR $2,500 $5,000
217.9 Operational tests and inspections:
(a) Failure to implement a program ....... RS $9,500— $13,000—
12,500 16,000
(b) Railroad and railroad testing officer responsibilities:.
(1) Failure to provide instruction, examination, or field training, or failure to con-
duct tests in accordance with program .. s 9,500 13,000
(2) Records .......... e ————— 7,500 11,000
(c) Record of program; program incomplete ............. e ———— 7,500— 11,000—
12,500 16,000
(d) Records of individual tests and inspections ....... JRTTTURRN 7,500
(e) Failure to retain copy of or conduct:.
(1)(i) Quarterly review ............ R 9,500 13,000
(1)(ii) and (2) Six month review e 9,500 13,000
(3) Records .......... e ———— 7,500 11,000
(f) Annual summary .......... e 7,500 11,000
(h) Failure to timely or appropriately amend program after disapproval ............cccccveiereenes 9,500— 13,000
12,500 16,000
217.11 Program of instruction on operating rules:
(a) e $5,000 $7,500
(b) R $2,500 $5,000

1A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a
penalty of up to $109,819 for any violation where circumstances warrant. See 49 CFR part 209, appendix A.

[69 FR 43071, Aug. 22, 1994, as amended at 63 FR 11620, Mar. 10, 1998; 69 FR 30593, May 28, 2004;
73 FR 8497, Feb. 13, 2008; 73 FR 79701, Dec. 30, 2008; 77 FR 24420, Apr. 24, 2012; 81 FR 43109, July
1, 2016]
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AUTHORITY: 49 U.S.C. 20103, 20107; 28 U.S.C.
2461, note; and 49 CFR 1.89.

SOURCE: 44 FR 2175, Jan. 10, 1979, unless
otherwise noted.

and examina-

Subpart A—General

§218.1 Purpose.

This part prescribes minimum re-
quirements for railroad operating rules
and practices. Each railroad may pre-
scribe additional or more stringent re-
quirements in its operating rules, time-
tables, timetable special instructions,
and other special instructions.

§218.3 Application.

(a) Except as provided in paragraph
(b) of this section, this part applies to
railroads that operate rolling equip-
ment on standard gage track which is
part of the general railroad system of
transportation.

(b) This part does not apply to—

(1) A railroad that operates only on
track inside an installation which is
not part of the general railroad system
of transportation, or

§218.5

(2) Rapid transit operations in an
urban area that are not connected with
the general railroad system of trans-
portation.

[44 FR 2175, Jan. 10, 1979, as amended at 53
FR 28599, July 28, 1988]

§218.4 Preemptive effect.

Normal State negligence standards
apply where there is no Federal action
covering the subject matter. Under 49
U.S.C. 20106 (section 20106), issuance of
the regulations in this part preempts
any State law, regulation, or order cov-
ering the same subject matter, except
an additional or more stringent law,
regulation, or order that is necessary
to eliminate or reduce an essentially
local railroad safety or railroad secu-
rity hazard; that is not incompatible
with a law, regulation, or order of the
United States Government; and that
does not unreasonably burden inter-
state commerce. Section 20106 permits
State tort actions arising from events
or activities occurring on or after Jan-
uary 18, 2002, for the following: Viola-
tion of the Federal standard of care es-
tablished by regulation or order issued
the Secretary of Transportation (with
respect to railroad safety, such as
these regulations) or the Secretary of
Homeland Security (with respect to
railroad security); a party’s violation
of, or failure to comply with, its own
plan, rule, or standard that it created
pursuant to a regulation or order
issued by either of the two Secretaries;
and a party’s violation of a State
standard that is necessary to eliminate
or reduce an essentially local safety or
security hazard, is not incompatible
with a law, regulation, or order of the
United States Government, and does
not unreasonably burden interstate
commerce. Nothing in section 20106
creates a Federal cause of action on be-
half of an injured party or confers Fed-
eral question jurisdiction for such
State law causes of action.

[73 FR 8498, Feb. 13, 2008]

§218.5 Definitions.

Absolute block means a block in which
no train is permitted to enter while it
is occupied by another train.

Blue signal means a clearly distin-
guishable blue flag or blue light by day
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§218.5

and a blue light at night. When at-
tached to the operating controls of a
locomotive, it need not be lighted if
the inside of the cab area of the loco-
motive is sufficiently lighted so as to
make the blue signal clearly distin-
guishable.

Camp car means any on-track vehicle,
including outfit, camp, or bunk cars or
modular homes mounted on flat cars
used to house rail employees. It does
not include wreck trains.

Car shop repair track area means one
or more tracks within an area in which
the testing, servicing, repair, inspec-
tion, or rebuilding of railroad rolling
equipment is under the exclusive con-
trol of mechanical department per-
sonnel.

Controlling locomotive means a loco-
motive arranged as having the only
controls over all electrical, mechanical
and pneumatic functions for one or
more locomotives, including controls
transmitted by radio signals if so
equipped. It does not include two or
more locomotives coupled in multiple
which can be moved from more than
one set of locomotive controls.

Designated crew member means an in-
dividual designated under the rail-
road’s operating rules as the point of
contact between a train or yard crew
and a utility employee working with
that crew.

Effective locking device when used in
relation to a manually operated switch
or a derail means one which is:

(1) Vandal resistant;

(2) Tamper resistant; and

(3) Capable of being locked and un-
locked only by the class, craft or group
of employees for whom the protection
is being provided.

Flagman’s signals means a red flag by
day and a white light at night, and
fusees as prescribed in the railroad’s
operating rules.

Group of workers means two or more
workers of the same or different crafts
assigned to work together as a unit
under a common authority and who are
in communication with each other
while the work is being done.

Interlocking limits means the tracks
between the opposing home signals of
an interlocking.

Locomotive means, except for pur-
poses of subpart F of this part, a self-

49 CFR Ch. Il (10-1-16 Edition)

propelled unit of equipment designed
for moving other railroad rolling
equipment in revenue service including
a self-propelled unit designed to carry
freight or passenger traffic, or both,
and may consist of one or more units
operated from a single control.

Locomotive servicing track area means
one or more tracks, within an area in
which the testing, servicing, repair, in-
spection, or rebuilding of locomotives
is under the exclusive control of me-
chanical department personnel.

Main track means a track, other than
an auxiliary track, extending through
yards or between stations, upon which
trains are operated by timetable or
train order or both, or the use of which
is governed by a signal system.

Rolling equipment includes loco-
motives, railroad cars, and one or more
locomotives coupled to one or more
cars.

Switch providing access means a
switch which if traversed by rolling
equipment could permit that rolling
equipment to couple to the equipment
being protected.

Train or yard crew means one or more
railroad employees assigned a control-
ling locomotive, under the charge and
control of one crew member; called to
perform service covered by Section 2 of
the Hours of Service Act; involved with
the train or yard movement of railroad
rolling equipment they are to work
with as an operating crew; reporting
and working together as a unit that re-
mains in close contact if more than one
employee; and subject to the railroad
operating rules and program of oper-
ational tests and inspections required
in §§217.9 and 217.11 of this chapter.

Utility employee means a railroad em-
ployee assigned to and functioning as a
temporary member of a train or yard
crew whose primary function is to as-
sist the train or yard crew in the as-
sembly, disassembly or classification
of rail cars, or operation of trains (sub-
ject to the conditions set forth in
§218.22 of this chapter).

Worker means any railroad employee
assigned to inspect, test, repair, or
service railroad rolling equipment, or
their components, including brake sys-
tems. Members of train and yard crews
are excluded except when assigned such
work on railroad rolling equipment
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that is not part of the train or yard
movement they have been called to op-
erate (or been assigned to as ‘‘utility
employees’). Utility employees as-
signed to and functioning as temporary
members of a specific train or yard
crew (subject to the conditions set
forth in §218.22 of this chapter), are ex-
cluded only when so assigned and func-
tioning.

NOTE: Servicing does not include supplying
cabooses, locomotives, or passenger cars
with items such as ice, drinking water, tools,
sanitary supplies, stationery, or flagging
equipment.

Testing does not include (i) visual ob-
servations made by an employee posi-
tioned on or alongside a caboose, loco-
motive, or passenger car; or (ii) marker
inspections made in accordance with
the provisions of §221.16(b) of this chap-
ter.

[68 FR 43292, Aug. 16, 1993, as amended at 60
FR 11049, Mar. 1, 1995; 73 FR 8498, Feb. 13,
2008]

§218.7 Waivers.

(a) A railroad may petition the Fed-
eral Railroad Administration for a
waiver of compliance with any require-
ment prescribed in this part.

(b) Each petition for a waiver under
this section must be filed in the man-
ner and contain the information re-
quired by part 211 of this chapter.

(c) If the Administrator finds that
waiver of compliance is in the public
interest and is consistent with railroad
safety, he may grant the waiver sub-
ject to any conditions he deems nec-
essary. Notice of each waiver granted,
including a statement of the reasons,
therefore, is published in the FEDERAL
REGISTER.

§218.9 Civil penalty.

Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any

§218.22

requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$839 and not more than $27,455 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $109,819 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix A to this
part for a statement of agency civil
penalty policy.

[63 FR 28599, July 28, 1988, as amended at 53
FR 52928, Dec. 29, 1988; 63 FR 11621, Mar. 10,
1998; 69 FR 30593, May 28, 2004; 72 FR 51196,
Sept. 6, 2007; 73 FR 79701, Dec. 30, 2008; 77 FR
24420, Apr. 24, 2012; 81 FR 43109, July 1, 2016]

§218.11 Filing, testing, and instruc-
tion.

The operating rules prescribed in this
part, and any additional or more strin-
gent requirements issued by a railroad
in relation to the operating rules pre-
scribed in this part, shall be subject to
the provisions of part 217 of this chap-
ter, Railroad Operating Rules: Filing,
Testing, and Instruction.

Subpart B—Blue Signal Protection
of Workers

§218.21 Scope.

This subpart prescribes minimum re-
quirements for the protection of rail-
road employees engaged in the inspec-
tion, testing, repair, and servicing of
rolling equipment whose activities re-
quire them to work on, under, or be-
tween such equipment and subjects
them to the danger of personal injury
posed by any movement of such equip-
ment.

§218.22 Utility employee.

(a) A utility employee shall be sub-
ject to the Hours of Service Act, and
the requirements for training and test-
ing, control of alcohol and drug use,
and hours of service record Kkeeping
provided for in parts 217, 219, and 228 of
this chapter.

(b) A utility employee shall perform
service as a member of only one train
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§218.23

or yard crew at any given time. Service
with more than one crew may be se-
quential, but not concurrent.

(c) A utility employee may be as-
signed to and serve as a member of a
train or yard crew without the protec-
tion otherwise required by subpart D of
part 218 of this chapter only under the
following conditions:

(1) The train or yard crew is assigned
a controlling locomotive that is under
the actual control of the assigned loco-
motive engineer of that crew;

(2) The locomotive engineer is in the
cab of the controlling locomotive, or,
while the locomotive is stationary be
replaced in the cab by another member
of the same crew;

(3) The utility employee established
communication with the crew by con-
tacting the designated crew member on
arriving at the train (as defined for the
purpose of this section as one or more
locomotives coupled, with or without
cars) and before commencing any du-
ties with the crew.

(4) Before each utility employee com-
mences duties, the designated crew
member shall provide notice to each
crew member of the presence and iden-
tity of the utility employee. Once all
crew members have acknowledged this
notice, the designated crew member
shall advise the utility employee that
he or she is authorized to work as part
of the crew. Thereafter, communica-
tion shall be maintained in such a
manner that each member of the train
or yard crew understands the duties to
be performed and whether those duties
will cause any crew member to go on,
under, or between the rolling equip-
ment; and

(6) The utility employee is per-
forming one or more of the following
functions: set or release hand brakes;
couple or uncouple air hoses and other
electrical or mechanical connections;
prepare rail cars for coupling; set wheel
blocks or wheel chains; conduct air
brake tests to include cutting air brake
components in or out and position re-
taining valves; inspect, test, install, re-
move or replace a rear end marking de-
vice or end of train device. Under all
other circumstances a utility employee
working on, under, or between railroad
rolling equipment must be provided
with blue signal protection in accord-

49 CFR Ch. Il (10-1-16 Edition)

ance with §§218.23 through 218.30 of this
part.

(d) When the utility employee has
ceased all work in connection with
that train and is no longer on, under,
or between the equipment, the utility
employee shall notify the designated
crew member. The designated crew
member shall then provide notice to
each crew member that the utility em-
ployee is being released from the crew.
Once each crew member has acknowl-
edged the notice, the designated crew
member shall then notify the utility
employee that he is released from the
train or yard crew.

(e) Communications required by
§218.22(c)(4) and (d) shall be conducted
between the utility employee and the
designated crew member. This commu-
nications shall be conducted either
through direct verbal contact, by radio
in compliance with part 220 of this
chapter, or by oral telecommunication
of equivalent integrity.

(f) No more than three utility em-
ployees may be attached to one train
or yard crew at any given time.

(g) Any railroad employee who is not
assigned to a train or yard crew, or au-
thorized to work with a crew under the
conditions set forth by paragraph (b) of
this section, is a worker required to be
provided blue signal protection in ac-
cordance with §§218.23 through 218.30 of
this part.

(h) Nothing in this section shall af-
fect the alternative form of protection
specified in §221.16 of this chapter with
respect to inspection of rear end mark-
ing devices.

[68 FR 43293, Aug. 16, 1993, as amended at 60
FR 11050, Mar. 1, 1995]

§218.23 Blue signal display.

(a) Blue signals displayed in accord-
ance with §218.25, 218.27, or 218.29 sig-
nify that workers are on, under, or be-
tween rolling equipment. When so dis-
played—

(1) The equipment may not be cou-
pled to;

(2) The equipment may not be moved,
except as provided for in §218.29;

(3) Other rolling equipment may not
be placed on the same track so as to re-
duce or block the view of a blue signal,
except as provided for in §218.29 (a), (b)
and (c¢); and
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(4) Rolling equipment may not pass a
displayed blue signal.

(b) Blue signals must be displayed in
accordance with §218.25, 218.27, or 218.29
by each craft or group of workers prior
to their going on, under, or between
rolling equipment and may only be re-
moved by the same craft or group that
displayed them.

§218.24 One-person crew.

(a) An engineer working alone as a
one-person crew shall not perform du-
ties on, under, or between rolling
equipment, without blue signal protec-
tion that complies with §218.27 or
§218.29, unless the duties to be per-
formed are listed in §218.22(c)(5) and
the following protections are provided:

(1) BEach locomotive in the loco-
motive engineer’s charge is either:

(i) Coupled to the train or other rail-
road rolling equipment to be assisted;
or

(ii) Stopped a sufficient distance
from the train or rolling equipment to
ensure a separation of at least 50 feet;
and

(2) Before a controlling locomotive is
left unattended, the one-member crew
shall secure the locomotive as follows:

(i) The throttle is in the IDLE posi-
tion;

(ii) The generator field switch is in
the OFF position;

(iii) The reverser handle is removed
(if so equipped);

(iv) The isolation switch is in the
ISOLATE position;

(v) The locomotive independent (en-
gine) brake valve is fully applied;

(vi) The hand brake on the control-
ling locomotive is fully applied (if so
equipped); and

(vii) A bright orange engineer’s tag (a
tag that is a minimum of three by
eight inches with the words ASSIGNED
LOCOMOTIVE—DO NOT OPERATE) is
displayed on the control stand of the
controlling locomotive.

(b) When assisting another train or
yard crew with the equipment the
other crew was assigned to operate, a
single engineer must communicate di-
rectly, either by radio in compliance
with part 220 of this chapter or by oral
telecommunication of equivalent in-
tegrity, with the crew of the train to
be assisted. The crews of both trains

§218.27

must notify each other in advance of
all moves to be made by their respec-
tive equipment. Prior to attachment or
detachment of the assisting loco-
motive(s), the crew of the train to be
assisted must inform the single engi-
neer that the train is secured against
movement. The crew of the train to be
assisted must not move the train or
permit the train to move until author-
ized by the single engineer.

[60 FR 11050, Mar. 1, 1995]

EFFECTIVE DATE NOTE: Section 218.24 was
added at 60 FR 11050, Mar. 1, 1995, effective
May 15, 1995. At 60 FR 30469, June 9, 1995,
§218.24 was suspended, effective May 15, 1995.

§218.25 Workers on a main track.

When workers are on, under, or be-
tween rolling equipment on a main
track:

(a) A blue signal must be displayed at
each end of the rolling equipment; and

(b) If the rolling equipment to be pro-
tected includes one or more loco-
motives, a blue signal must be at-
tached to the controlling locomotive at
a location where it is readily visible to
the engineman or operator at the con-
trols of that locomotive.

(c) When emergency repair work is to
be done on, under, or between a loco-
motive or one or more cars coupled to
a locomotive, and blue signals are not
available, the engineman or operator
must be notified and effective meas-
ures must be taken to protect the
workers making the repairs.

[44 FR 2175, Jan. 10, 1979, as amended at 48
FR 6123, Feb. 10, 1983]

§218.27 Workers on track other than
main track.

When workers are on, under, or be-
tween rolling equipment on track other
than main track—

(a) A blue signal must be displayed at
or near each manually operated switch
providing access to that track;

(b) Each manually operated switch
providing access to the track on which
the equipment is located must be lined
against movement to that track and
locked with an effective locking device;
and

(c) The person in charge of the work-
ers must have notified the operator of
any remotely controlled switch that
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§218.29

work is to be performed and have been
informed by the operator that each re-
motely controlled switch providing ac-
cess to the track on which the equip-
ment is located has been lined against
movement to that track and locked as
prescribed in §218.30.

(d) If rolling equipment requiring
blue signal protection as provided for
in this section is on a track equipped
with one or more crossovers, both
switches of each crossover must be
lined against movement through the
crossover toward that rolling equip-
ment, and the switch of each crossover
that provides access to the rolling
equipment must be protected in ac-
cordance with the provisions of para-
graphs (a) and (b), or (¢) of this section.

(e) If the rolling equipment to be pro-
tected includes one or more loco-
motives, a blue signal must be at-
tached to the controlling locomotive at
a location where it is readily visible to
the engineman or operator at the con-
trols of that locomotive.

§218.29 Alternate methods of protec-
tion.

Instead of providing blue signal pro-
tection for workers in accordance with
§218.27, the following methods for blue
signal protection may be used:

(a) When workers are on, under, or
between rolling equipment in a loco-
motive servicing track area:

(1) A blue signal must be displayed at
or near each switch providing entrance
to or departure from the area;

(2) Bach switch providing entrance to
or departure from the area must be
lined against movement to the area
and locked with an effective locking
device; and

(3) A blue signal must be attached to
each controlling locomotive at a loca-
tion where it is readily visible to the
engineman or operator at the controls
of that locomotive;

(4) If the speed within this area is
resticted to not more than 5 miles per
hour a derail, capable of restricting ac-
cess to that portion of a track within
the area on which the rolling equip-
ment is located, will fulfill the require-
ments of a manually operated switch in
compliance with paragraph (a)(2) of
this section when positioned at least 50
feet from the end of the equipment to

49 CFR Ch. Il (10-1-16 Edition)

be protected by the blue signal, when
locked in a derailing position with an
effective locking device, and when a
blue signal is displayed at the derail;

(5) A locomotive may be moved onto
a locomotive servicing area track after
the blue signal has been removed from
the entrance switch to the area. How-
ever, the locomotive must be stopped
short of coupling to another loco-
motive;

(6) A locomotive may be moved off of
a locomotive servicing area track after
the blue signal has been removed from
the controlling locomotive to be moved
and from the area departure switch;

(7) If operated by an authorized em-
ployee under the direction of the per-
son in charge of the workers, a loco-
motive protected by blue signals may
be repositioned within this area after
the blue signal has been removed from
the locomotive to be repositioned and
the workers on the affected track have
been notified of the movement; and

(8) Blue signal protection removed
for the movement of locomotives as
provided in paragraphs (a) (5) and (6) of
this section must be restored imme-
diately after the locomotive has
cleared the switch.

(b) When workers are on, under, or
between rolling equipment in a car
shop repair track area:

(1) A blue signal must be displayed at
or near each switch providing entrance
to or departure from the area; and

(2) Bach switch providing entrance to
or departure from the area must be
lined against movement to the area
and locked with an effective locking
device;

(3) If the speed within this area is re-
stricted to not more than 5 miles per
hour, a derail capable of restricting ac-
cess to that portion of a track within
the area on which the rolling equip-
ment is located will fulfill the require-
ments of a manually operated switch in
compliance with paragraph (a)(2) of
this section when positioned at least 50
feet from the end of the equipment to
be protected by the blue signal, when
locked in a derailing position with an
effective locking device and when a
blue signal is displayed at the derail;

(4) If operated by an authorized em-
ployee under the direction of the per-
son in charge of the workemen, a car
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mover may be used to reposition roll-
ing equipment within this area after
workers on the affected track have
been notified of the movement.

(c) Except as provided in paragraphs
(a) and (b) of this section, when work-
ers are on, under, or between rolling
equipment on any track, other than a
main track:

(1) A derail capable of restricting ac-
cess to that portion of the track on
which such equipment is located, will
fulfill the requirements of a manually
operated switch when positioned no
less than 150 feet from the end so such
equipment; and

(2) Each derail must be locked in a
derailing position with an effective
locking device and a blue signal must
be displayed at each derail.

(d) When emergency repair work is to
be done on, under, or between a loco-
motive or one or more cars coupled to
a locomotive, and blue signals are not
available, the engineman or operator
at the controls of that locomotive
must be notified and effective meas-
ures must be taken to protect the
workers making the repairs.

[44 FR 2175, Jan. 10, 1979, as amended at 48
FR 6123, Feb. 10, 1983]

§218.30 Remotely controlled switches.

(a) After the operator of the remotely
controlled switches has received the
notification required by §218.27(c), he
must line each remotely controlled
switch against movement to that track
and apply an effective locking device
to the lever, button, or other device
controlling the switch before he may
inform the employee in charge of the
workers that protection has been pro-
vided.

(b) The operator may not remove the
locking device unless he has been in-
formed by the person in charge of the
workers that it is safe to do so.

(c) The operator must maintain for 15
days a written record of each notifica-
tion which contains the following in-
formation:

(1) The name and craft of the em-
ployee in charge who provided the noti-
fication;

(2) The number or other designation
of the track involved;

(3) The date and time the operator
notified the employee in charge that

§218.35

protection had been provided in accord-
ance with paragraph (a) of this section;
and

(4) The date and time the operator
was informed that the work had been
completed, and the name and craft of
the employee in charge who provided
this information.

[44 FR 2175, Jan. 10, 1979, as amended at 48
FR 6123, Feb. 10, 1983]

Subpart C—Protection of Trains
and Locomotives

§218.31 Scope.

This subpart prescribes minimum op-
erating rule requirements for the pro-
tection of railroad employees engaged
in the operation of trains, locomotives
and other rolling equipment.

[42 FR 5065, Jan. 27, 1977]

§218.35 Yard limits.

(a) After August 1, 1977, yard limits
must be designated by—

(1) Yard limit signs, and

(2) Timetable, train orders, or special
instructions.

(b) After August 1, 1977, each railroad
must have in effect an operating rule
which complies with the requirements
set forth below:

(1) The main tracks within yard lim-
its may be used, clearing the time an
approaching designated class train is
due to leave the nearest station where
time is shown. In case of failure to
clear the time of designated -class
trains, protection must be provided as
§218.37. In yard limits where main
tracks are governed by block signal
system rules, protection as prescribed
by §218.37 is not required.

(2) Trains and engines, except des-
ignated class trains, within yard limits
must move prepared to stop within
onehalf the range of vision but not ex-
ceeding 20 m.p.h. unless the main track
is known to be clear by block signal in-
dications.

(3) Within yard limits, movements
against the current of traffic on the
main tracks must not be made unless
authorized and protected by train
order, yardmaster, or other designated
official and only under the operating
restrictions prescribed in §218.35(b)(2).
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(c) BEach railroad shall designate in
the operating rule prescribed under
paragraph (b) of this section the class
or classes of trains which shall have su-
periority on the main track within
yard limits.

[42 FR 5065, Jan. 27, 1977]

§218.37 Flag protection.

(a) After August 1, 1977, each railroad
must have in effect an operating rule
which complies with the requirements
set forth below:

(1) Except as provided in paragraph
(a)(2) of this section, flag protection
shall be provided—

(i) When a train is moving on the
main track at less than one-half the
maximum authorized speed (including
slow order limits) in that territory,
flag protection against following trains
on the same track must be provided by
a crew member by dropping off single
lighted fusees at intervals that do not
exceed the burning time of the fusee.

(ii) When a train is moving on the
main track at more than one-half the
maximum authorized speed (including
slow order limits) in that territory
under circumstances in which it may
be overtaken, crew members respon-
sible for providing protection will take
into consideration the grade, curvature
of track, weather conditions, sight dis-
tance and relative speed of his train to
following trains and will be governed
accordingly in the use of fusees.

(iii) When a train stops on main
track, flag protection against following
trains on the same track must be pro-
vided as follows: A crew member with
flagman’s signals must immediately go
back at least the distance prescribed
by timetable or other instructions for
the territory and display one lighted
fusee. The crew member may then re-
turn one-half of the distance to the
crew member’s train where the crew
member must remain until the crew
member has stopped the approaching
train or is recalled. When recalled, the
crew member must leave one lighted
fusee and while returning to the crew
member’s train, the crew member must
also place single lighted fusees at in-
tervals that do not exceed the burning
time of the fusee. When the train de-
parts, a crew member must leave one
lighted fusee and until the train re-
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sumes speed not less than one-half the
maximum authorized speed (including
slow order limits) in that territory, the
crew member must drop off single
lighted fusees at intervals that do not
exceed the burning time of the fusee.

(iv) When required by the railroad’s
operating rules, a forward crew mem-
ber with flagman’s signals must pro-
tect the front of the crew member’s
train against opposing movements by
immediately going forward at least the
distance prescribed by timetable or
other instructions for the territory,
displaying one lighted fusee, and re-
maining at that location until recalled.

(v) Whenever a crew member is pro-
viding flag protection, he must not per-
mit other duties to interfere with the
protection of his train.

(2) Flag protection against following
trains on the same track is not re-
quired if—

(i) The rear of the train is protected
by at least two block signals;

(ii) The rear of the train is protected
by an absolute block;

(iii) The rear of the train is within
interlocking limits; or

(iv) A train order specifies that flag
protection is not required.

(v) A railroad operates only one train
at any given time.

(b) BEach railroad shall designate by
timetable or other instruction for each
territory the specific distance which a
crew member providing flag protection
must go out in order to provide ade-
quate protection for his train.

(c) Whenever the use of fusees is pro-
hibited by a Federal, State or local fire
regulation, each railroad operating
within that jurisdiction shall provide
alternate operating procedures to as-
sure full protection of trains in lieu of
flag protection required by this sec-
tion.

[42 FR 5065, Jan. 27, 1977, as amended at 42
FR 38362, July 28, 1977; 73 FR 8498, Feb. 13,
2008]

§218.39 Hump operations.

After June 30, 1984, each railroad that
operates a remote control hump yard
facility must have in effect an oper-
ating rule that adopts the following
provisions in substance:

(a) When a train or engine service
employee is required to couple an air
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hose or to adjust a coupling device and
that activity will require that the em-
ployee place himself between pieces of
rolling equipment located on a bowl
track, the operator of any remotely
controlled switch that provides access
from the apex of the hump to the track
on which the rolling equipment is lo-
cated shall be notified;

(b) Upon such notification, the oper-
ator of such remotely controlled switch
shall line it against movement to the
affected bowl track and shall apply a
locking or blocking device to the con-
trol for that switch; and

(c) The operator shall then notify the
employee that the requested protection
has been provided and shall remove the
locking or blocking device only after
being notified by the employee that
protection is no longer required on
that track.

(Sec. 202, 84 Stat. 971 (45 U.S.C. 431); sec.
1.49(m) of the regulations of the Secretary of
Transportation (49 CFR 1.49(m))

[49 FR 6497, Feb. 22, 1984]

§218.41 Noncompliance with hump op-
erations rule.

A person (including a railroad and
any manager, supervisor, official, or
other employee or agent of a railroad)
who fails to comply with a railroad’s
operating rule issued pursuant to
§218.39 of this part is subject to a pen-
alty, as provided in appendix A of this
part.

[63 FR 52928, Dec. 29, 1988]

Subpart D—Prohibition Against
Tampering With Safety Devices

SOURCE: 54 FR 5492, Feb. 3, 1989, unless oth-
erwise noted.

§218.51 Purpose.

(a) The purpose of this subpart is to
prevent accidents and casualties that
can result from the operation of trains
when safety devices intended to im-
prove the safety of their movement
have been disabled.

(b) This subpart does not prohibit
intervention with safety devices that is
permitted:

(1) Under the provisions of §236.566 or
§236.567 of this chapter;

§218.57

(2) Under the provisions of §218.61 of
this part; or

(3) Under the provisions of §229.9 of
this chapter, provided that when a lo-
comotive is being operated under the
provision of §229.9(b) a designated offi-
cer has been notified of the defective
alerter or deadman pedal at the first
available point of communication.

[54 FR 5492, Feb. 3, 1989, as amended at 58 FR
36613, July 8, 1993]

§218.53 Scope and definitions.

(a) This subpart establishes stand-
ards of conduct for railroads and indi-
viduals who operate or permit to be op-
erated locomotives equipped with one
or more of the safety devices identified
in paragraph (c) of this section.

(b) Disable means to unlawfully
render a device incapable of proper and
effective action or to materially impair
the functioning of that device.

(c) Safety device means any loco-
motive-mounted equipment that is
used either to assure that the loco-
motive operator is alert, not physically
incapacitated, aware of and complying
with the indications of a signal system
or other operational control system or
to record data concerning the oper-
ation of that locomotive or the train it
is powering. See appendix B to this
part for a statement of agency policy
on this subject.

§218.55 Tampering prohibited.

Any individual who willfully disables
a safety device is subject to a civil pen-
alty as provided in appendix A of this
part and to disqualification from per-
forming safety-sensitive functions on a
railroad if found unfit for such duties
under the procedures provided for in 49
CFR part 209.

§218.57 Responsibilities of individuals.

Any individual who knowingly oper-
ates a train, or permits it to be oper-
ated, when the controlling locomotive
of that train is equipped with a dis-
abled safety device, is subject to a civil
penalty as provided for in appendix A
of this part and to disqualification
from performing safety-sensitive func-
tions on a railroad if found to be unfit
for such duties. See appendix B to this
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part for a statement of agency enforce-
ment policy concerning violations of
this section.

§218.59 Responsibilities of railroads.

Any railroad that operates a train
when the controlling locomotive of a
train is equipped with a disabled safety
device is subject to a civil penalty as
provided for in appendix A of this part.

§218.61 Authority to deactivate safety
devices.

(a) For the purpose of this chapter, it
is lawful to temporarily render a safety
device incapable of proper or effective
action or to materially impair its func-
tion if this action is taken as provided
for in paragraph (b) or (c) of this sec-
tion.

(b) If a locomotive is equipped with a
device to assure that the operator is
alert or not physically incapacitated,
that device may be deactivated when:

(1) The locomotive is not the control-
ling locomotive;

(2) The locomotive is performing
switching operations and not hauling
cars in a manner that constitutes a
train movement under part 232 of this
chapter:

(3) The locomotive is dead-in-tow; or

(4) The locomotive is a mid-train
slave unit being controlled by radio
from a remote location.

(c) If a locomotive is equipped with a
device to record data concerning the
operation of that locomotive and/or of
the train it is powering, that device
may be deactivated only in accordance
with the provisions of §229.135.

[54 FR 5492, Feb. 3, 1989, as amended at 58 FR
36613, July 8, 1993]

Subpart E—Protection of
Occupied Camp Cars

SOURCE: 54 FR 39545, Sept. 27, 1989, unless
otherwise noted.

§218.71 Purpose and scope.

This subpart prescribes minimum re-
quirements governing protection of
camp cars that house railroad employ-
ees. The rule does not apply to such
cars while they are in a train.

49 CFR Ch. Il (10-1-16 Edition)

§218.73 Warning signal display.

(a) Warning signals, i.e., a white disk
with the words ‘“‘Occupied Camp Car”
in Dblack lettering during daylight
hours and an illuminated white signal
at night, displayed in accordance with
§218.75, §218.77, or §218.79 signify that
employees are in, around, or in the vi-
cinity of camp cars. Once the signals
have been displayed—

(1) The camp cars may not be moved
for coupling to other rolling equipment
or moved to another location;

(2) Rolling equipment may not be
placed on the same track so as to re-
duce or block the view of a warning
signal; and

(3) Rolling equipment may not pass a
warning signal.

(b) Warning signals indicating the
presence of occupied camp cars, dis-
played in accordance with §§218.756 and
218.79, shall be displayed by a des-
ignated occupant of the camp cars or
that person’s immediate supervisor.
The signal(s) shall be displayed as soon
as such cars are placed on the track,
and such signals may only be removed
by those same individuals prior to the
time the cars are moved to another lo-
cation.

§218.75 Methods
camp cars.

When camp cars requiring protection
are on either main track or track other
than main track:

(a) A warning signal shall be dis-
played at or near each switch providing
access to that track;

(b) The person in charge of the camp
car occupants shall immediately notify
the person responsible for directing
train movements on that portion of the
railroad where the camp cars are being
parked;

(c) Once notified of the presence of
camp cars and their location on main
track or other than main track, the
person responsible for directing train
movements on that portion of the rail-
road where the camp cars are being
parked shall take appropriate action to
alert affected personnel to the presence
of the cars;

(d) Each manually operating switch
providing access to track on which the
camp cars are located shall be lined
against movement to that track and

of protection for
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secured with an effective locking de-
vice and spiked; and

(e) Each remotely controlled switch
providing access to the track on which
the camp cars are located shall be pro-
tected in accordance with §218.77.

§218.77

(a) After the operator of the remotely
controlled switch is notified that a
camp car is to be placed on a particular
track, he shall line such switch against
movement to that track and apply an
effective locking device applied to the
lever, button, or other device control-
ling the switch before informing the
person in charge of the camp car occu-
pants that protection has been pro-
vided.

(b) The operator may not remove the
locking device until informed by the
person in charge of the camp car occu-
pants that protection is no longer re-
quired.

(c) The operator shall maintain for 15
days a written record of each notifica-
tion that contains the following infor-
mation:

(1) The name and craft of the em-
ployee in charge who provided the noti-
fication;

(2) The number or other designation
of the track involved;

(3) The date and time the operator
notified the employee in charge that
protection had been provided in accord-
ance with paragraph (a) of this section;
and

(4) The date and time the operator
was informed that the work had been
completed, and the name and craft of
the employee in charge who provided
this information.

(d) When occupied camp cars are
parked on main track, a derail, capable
of restricting access to that portion of
the track on which such equipment is
located, shall be positioned no less
than 150 feet from the end of such
equipment and locked in a derailing
position with an effective locking de-
vice, and a warning signal must be dis-
played at the derail.

Remotely controlled switches.

§218.79 Alternative methods of protec-
tion.

Instead of providing protection for
occupied camp cars in accordance with

§218.91

§218.75 or §218.77, the following meth-
ods of protection may be used:

(a) When occupied camp cars are on
track other than main track:

(1) A warning signal must be dis-
played at or near each switch providing
access to or from the track;

(2) Bach switch providing entrance to
or departure from the area must be
lined against movement to the track
and locked with an effective locking
device; and

(3) If the speed within this area is re-
stricted to not more than five miles per
hour, a derail, capable of restricting
access to that portion of track on
which the camp cars are located, will
fulfill the requirements of a manually
operated switch in compliance with
paragraph (a)(2) of this section when
positioned at least 50 feet from the end
of the camp cars to be protected by the
warning signal, when locked in a de-
railing position with an effective lock-
ing device, and when a warning signal
is displayed at the derail.

(b) Except as provided in paragraph
(a) of this section, when occupied camp
cars are on track other than main
track:

(1) A derail, capable of restricting ac-
cess to that portion of the track on
which such equipment is located, will
fulfill the requirements of a manually
operated switch when positioned no
less than 150 feet from the end of such
equipment; and

(2) BEach derail must be locked in a
derailing position with an effective
locking device and a warning signal
must be displayed at each derail.

§218.80 Movement of occupied camp
cars.

Occupied cars may not be humped or

flat switched unless coupled to a loco-
motive.

Subpart F—Handling Equipment,
Switches, and Fixed Derails

SOURCE: 73 FR 8498, Feb. 13, 2008, unless
otherwise noted.

§218.91 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties that
can result from the mishandling of
equipment, switches, and fixed derails.
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(b) This subpart prescribes minimum
operating rule requirements for the
handling of equipment, switches, and
fixed derails. Each railroad may pre-
scribe additional or more stringent re-
quirements in its operating rules, time-
tables, timetable special instructions,
and other instructions.

§218.93 Definitions.

As used in this subpart—

Associate  Administrator for Safety
means the Associate Administrator for
Safety of the Federal Railroad Admin-
istration or that person’s delegate as
designated in writing.

Clearance point means the location
near a turnout beyond which it is un-
safe for passage on an adjacent
track(s). Where a person is permitted
by a railroad’s operating rules to ride
the side of a car, a clearance point
shall accommodate a person riding the
side of a car.

Correspondence of crossover switches
means both crossover switches are
lined for the crossover or both are lined
for the straight tracks.

Crossover means, for purposes of this
subpart only, a track connection be-
tween two adjacent, but not nec-
essarily parallel, tracks, consisting of
two switches, which is intended to be
used primarily for the purpose of cross-
ing over from one track to another.

Departure track means a track located
in a classification yard where rolling
equipment is placed and made ready
for an outgoing train movement.

Employee means an individual who is
engaged or compensated by a railroad
or by a contractor to a railroad to per-
form any of the duties defined in this
subpart.

Foul or fouling a track means rolling
equipment or on-track maintenance-of-
way equipment is located such that the
end of the equipment is between the
clearance point and the switch points
leading to the track on which the
equipment is standing.

FRA means the Federal Railroad Ad-
ministration.

Hand-operated switch means any type
of switch when operated by manual
manipulation. For purposes of this sub-
part, a hand-operated switch does not
include switches operated by push but-
ton or radio control when such switch
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is protected by distant switch indica-
tors, switch point indicators, or other
visual or audio verification that the
switch points are lined for the intended
route and fit properly.

Highway-rail grade crossing means, for
purposes of this subpart only, an at-
grade crossing where a public highway,
road, street, or private roadway, in-
cluding associated sidewalks and path-
ways, crosses one or more railroad
tracks at grade, and is identified by a
U.S. DOT National Highway-Rail Grade
Crossing Inventory Number, or is
marked by crossbucks, stop signs, or
other appropriate signage indicating
the presence of an at-grade crossing.

Industry track means a switching
track, or series of tracks, serving the
needs of a commercial industry other
than a railroad.

Lite locomotive consist means two or
more locomotive units coupled without
cars attached, regardless of whether
the locomotive units are connected so
that they may be operated from a sin-
gle control stand.

Locomotive means, for purposes of
this subpart only, a piece of on-track
equipment (other than specialized
roadway maintenance equipment or a
dual purpose vehicle operating in ac-
cordance with §240.104(a)(2) of this
chapter):

(1) With one or more propelling mo-
tors designed for moving other equip-
ment;

(2) With one or more propelling mo-
tors designed to carry freight or pas-
senger traffic or both; or

(3) Without propelling motors but
with one or more control stands.

Pedestrian crossing means a separate
designated sidewalk or pathway where
pedestrians, but not vehicles, cross
railroad tracks. Sidewalk crossings
contiguous with, or separate but adja-
cent to, highway-rail grade crossings,
are presumed to be part of the high-
way-rail grade crossings and are not
considered pedestrian crossings.

Qualified means that a person has
successfully completed all instruction,
training, and examination programs re-
quired by the railroad and this subpart
and that the person, therefore, has ac-
tual knowledge or may reasonably be
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expected to have knowledge of the sub-
ject on which the person is expected to
be competent.

Remote control operator means a loco-
motive engineer, as defined in §240.7 of
this chapter, certified by a railroad to
operate remote control locomotives
pursuant to §240.107 of this chapter.

Remote control zome means one or
more tracks within defined limits des-
ignated in the timetable special in-
structions, or other railroad publica-
tion, within which remote control loco-
motives, under certain circumstances
specified in this part, may be operated
without an employee assigned to pro-
tect the pull-out end of the remote con-
trol movement, i.e., the end on which
the locomotive is located.

Roadway maintenance activity means
any work limited to the duties pre-
scribed for a roadway worker by defini-
tion in this section, including move-
ment of on-track maintenance-of-way
equipment other than locomotives.

Roadway worker means any employee
of a railroad, or of a contractor to a
railroad, whose duties include inspec-
tion, construction, maintenance or re-
pair of railroad track, bridges, road-
way, signal and communication sys-
tems, electric traction systems, road-
way facilities or roadway maintenance
machinery on or near track or with the
potential of fouling a track, and
flagmen and watchmen/lookouts as de-
fined in §214.7 of this chapter.

Roadway worker in charge means a
roadway worker who is qualified in ac-
cordance with §214.353 of this chapter
for the purpose of establishing on-track
safety for roadway work groups.

Siding means an auxiliary track, ad-
jacent and connected to a main track,
used for meeting or passing trains.

Signaled siding means a siding within
traffic control system (TCS) territory
or within interlocking limits where a
signal indication authorizes the sid-
ing’s use.

Switchtender means a qualified em-
ployee assigned to handle switches at a
specific location.

Track is clear means:

(1) The portion of the track to be
used for the intended movement is un-
occupied by rolling equipment, on-
track maintenance-of-way equipment,
and conflicting on-track movements;

§218.95

(2) Intervening public highway-rail
grade crossings, private highway-rail
grade crossings outside the physical
confines of a railroad yard, pedestrian
crossings outside of the physical con-
fines of a railroad yard, and yard ac-
cess crossings are protected as follows:

(i) Crossing gates are in the fully
lowered position, and are not known to
be malfunctioning; or

(ii) A designated and qualified em-
ployee is stationed at the crossing and
has the ability to communicate with
trains; or

(iii) At crossings equipped only with
flashing lights or passive warning de-
vices, when it is clearly seen that no
traffic is approaching or stopped at the
crossing and the leading end of the
movement over the crossing does not
exceed 15 miles per hour;

(3) Intervening switches and fixed de-
rails are properly lined for the intended
movement; and

(4) The portion of the track to be
used for the intended movement has
sufficient room to contain the rolling
equipment being shoved or pushed.

Yard access crossing means a private
highway-rail grade crossing that is lo-
cated within the physical confines of a
railroad yard and is either:

(1) Open to unrestricted public ac-
cess; or

(2) Open to persons other than rail-
road employees going about their nor-
mal duties, e.g., business guests or
family members.

[73 FR 8498, Feb. 13, 2008, as amended at 73
FR 33902, June 16, 2008]

§218.95 Instruction, training, and ex-
amination.

(a) Program. Beginning January 1,
2009, each railroad shall maintain a
written program of instruction, train-
ing, and examination of employees for
compliance with operating rules imple-
menting the requirements of this sub-
part to the extent these requirements
are pertinent to the employee’s duties.
If all requirements of this subpart are
satisfied, a railroad may consolidate
any portion of the instruction, training
or examination required by this sub-
part with the program of instruction
required under §217.11 of this chapter.
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An employee who successfully com-
pletes all instruction, training, and ex-
amination required by this written pro-
gram shall be considered qualified.

(1) The written program of instruc-
tion, training, and examination shall
address the requirements of this sub-
part, as well as consequences of non-
compliance.

(2) The written program of instruc-
tion, training, and examination shall
include procedures addressing how the
railroad qualifies employees in any
technology necessary to accomplish
work subject to the requirements of
this subpart. Such procedures shall in-
clude, but are not limited to, those
which explain:

(i) The purpose for using the tech-
nology;

(ii) How an employee will be expected
to use the technology;

(iii) How to detect malfunctioning
equipment or deviations from proper
procedures;

(iv) How to respond when equipment
malfunctions or deviations from proper
procedures are detected; and

(v) How to prevent unintentional in-
terference with the proper functioning
of the technology.

(3) Implementation schedule for employ-
ees, generally. Each employee per-
forming duties subject to the require-
ments in this subpart shall be initially
qualified prior to July 1, 2009.

(4) Beginning July 1, 2009, no em-
ployee shall perform work requiring
compliance with the operating rules
implementing the requirements of this
subpart unless qualified on these rules
within the previous three years.

(5) The records of successful comple-
tion of instruction, examination and
training required by this section shall
document qualification of employees
under this subpart.

(b) Written records documenting suc-
cessful completion of instruction,
training, and examination of each em-
ployee required by this subpart shall be
retained at its system headquarters
and at the division headquarters for
each division where the employee is as-
signed for three calendar years after
the end of the calendar year to which
they relate and made available to rep-
resentatives of the FRA for inspection
and copying during normal business
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hours. Each railroad to which this part
applies is authorized to retain a pro-
gram, or any records maintained to
prove compliance with such a program,
by electronic recordkeeping in accord-
ance with §§217.9(g) and 217.11(c) of this
chapter.

(c) Upon review of the program of in-
struction, training, and examination
required by this section, the Associate
Administrator for Safety may, for
cause stated, disapprove the program.
Notification of such disapproval shall
be made in writing and specify the
basis for the disapproval decision. If
the Associate Administrator for Safety
disapproves the program,

(1) The railroad has 35 days from the
date of the written notification of such
disapproval to:

(i) Amend its program and submit it
to the Associate Administrator for
Safety for approval; or

(ii) Provide a written response in sup-
port of the program to the Associate
Administrator for Safety, who informs
the railroad of FRA’s final decision in
writing; and

(2) A failure to submit the program
with the necessary revisions to the As-
sociate Administrator for Safety in ac-
cordance with this paragraph will be
considered a failure to implement a
program under this part.

[73 FR 8498, Feb. 13, 2008, as amended at 73
FR 33902, June 16, 2008]

§218.97 Good faith challenge proce-
dures.

(a) Employee responsibility. An em-
ployee shall inform the railroad or em-
ployer whenever the employee makes a
good faith determination that the em-
ployee has been directed to either take
actions that would violate FRA regula-
tions regarding the handling of equip-
ment, switches, and fixed derails as re-
quired by this subpart, or to take ac-
tions that would violate the railroad’s
operating rules implementing the re-
quirements of this subpart.

(b) General procedures. Each railroad
or employer is responsible for the
training of and compliance by its em-
ployees with the requirements of this
subpart.

(1) Each railroad or employer shall
adopt and implement written proce-
dures which guarantee each employee
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the right to challenge in good faith
whether the procedures that will be
used to accomplish a specific task com-
ply with the requirements of this sub-
part or any operating rule relied upon
to fulfill the requirements of this sub-
part. Each railroad or employer’s writ-
ten procedures shall provide for prompt
and equitable resolution of challenges
made in accordance with this subpart.

(2) The written procedures required
by this section shall indicate that the
good faith challenge described in para-
graph (b)(1) of this section is not in-
tended to abridge any rights or rem-
edies available to the employee under a
collective bargaining agreement, or
any Federal law including, but not lim-
ited to, 29 U.S.C. 651 et seq., 6 U.S.C.
1142, or 49 U.S.C. 20109.

(3) Each affected employee shall be
instructed on the written procedures
required by this paragraph as part of
the training prescribed by §217.11 of
this chapter.

(4) A copy of the current written pro-
cedures shall be provided to each af-
fected employee and made available for
inspection and copying by representa-
tives of the FRA during normal busi-
ness hours.

(c) The written procedures shall—

(1) Grant each employee the right to
challenge any directive which, based on
the employee’s good faith determina-
tion, would cause the employee to vio-
late any requirement of this subpart or
any operating rule relied upon to fulfill
the requirements of this subpart;

(2) Provide that the railroad or em-
ployer shall not require the chal-
lenging employee to comply with the
directive until the challenge resulting
from the good faith determination is
resolved;

(3) Provide that the railroad or em-
ployer may require the challenging em-
ployee to perform tasks unrelated to
the challenge until the challenge is re-
solved;

(4) Provide that the railroad or em-
ployer may direct an employee, other
than the challenging employee, to per-
form the challenged task prior to the
challenge being resolved as long as this
other employee is informed of the chal-
lenge and does not also make a good
faith determination that the chal-
lenged task would violate FRA regula-
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tions regarding the handling of equip-
ment, switches, and fixed derails as re-
quired in this subpart, or a railroad’s
operating rules implementing the re-
quirements of this subpart;

(5) Provide that a challenge may be
resolved by:

(i) A railroad or employer officer’s
acceptance of the employee’s request;

(ii) An employee’s acceptance of the
directive;

(iii) An employee’s agreement to a
compromise solution acceptable to the
person issuing the directive; or

(iv) As further determined under
paragraph (d) of this section.

(d) In the event that the challenge
cannot be resolved because the person
issuing the directive determines that
the employee’s challenge has not been
made in good faith or there is no rea-
sonable alternative to the direct order,
the written procedures shall:

(1) Provide for immediate review by
at least one officer of the railroad or
employer, except for each railroad with
less than 400,000 total employee work
hours annually. This immediate review
shall:

(i) Not be conducted by the person
issuing the challenged directive, or
that person’s subordinate; and

(ii) Provide that a challenge may be
resolved by using the same options
available for resolving the challenge as
the initial officer as well as the option
described in paragraph (d)(2) of this
section, except that the reviewing offi-
cer’s decision shall not be subject to
further immediate review, unless pro-
vided for in the railroad’s or employ-
er’s written procedures;

(2) Provide that if the officer making
the railroad’s or employer’s final deci-
sion concludes that the challenged di-
rective would not cause the employee
to violate any requirement of this sub-
part or the railroad’s or employer’s op-
erating rule relied upon to fulfill the
requirements of this subpart and di-
rects the employee to perform the
challenged directive, the officer shall
further explain to the employee that
Federal law may protect the employee
from retaliation if the employee re-
fuses to do the work and if the employ-
ee’s refusal is a lawful, good faith act;

(3) Provide that the employee be af-
forded an opportunity to document
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electronically or in writing any protest
to the railroad or employer’s final deci-
sion before the tour of duty is com-
plete. The employee shall be afforded
the opportunity to retain a copy of the
protest;

(4) Provide that the employee, upon
written request, has a right to further
review by a designated railroad or em-
ployer officer, within 30 days after the
expiration of the month during which
the challenge occurred, for the purpose
of verifying the proper application of
the regulation, law, procedure or rule
in question. The verification decision
shall be made in writing to the em-
ployee.

(e) Recordkeeping and record retention.
(1) A copy of the written procedures re-
quired by this section shall be retained
at the employer or railroad’s system
headquarters and at each division
headquarters, and made available to
representatives of the FRA for inspec-
tion and copying during normal busi-
ness hours.

(2) A copy of any written good faith
challenge verification decision, made
in accordance with paragraph (d)(4) of
this section, shall be retained at the
employer or railroad’s system head-
quarters and at the division head-
quarters to which the employee was
working when the challenge was initi-
ated, and made available to representa-
tives of the FRA for inspection and
copying during normal business hours
for at least one calendar year after ex-
piration of the year during which the
decision was issued.

(3) Each employer or railroad to
which this subpart applies is author-
ized to retain by electronic record-
keeping the information prescribed in
this subpart in accordance with the
electronic recordkeeping standards set
forth in §217.9(g)(1) through (5) of this
chapter.

§218.99 Shoving or pushing move-
ments.

(a)(1) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
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quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(2) The following requirements for
shoving or pushing movements do not
apply to rolling equipment inten-
tionally shoved or pushed to permit the
rolling equipment to roll without
power attached, i.e., free rolling equip-
ment, during switching activities
known as Kkicking, humping, or drop-
ping cars.

(b) General movement requirements—(1)
Job briefing. Rolling equipment shall
not be shoved or pushed until the loco-
motive engineer participating in the
move has been briefed by the employee
who will direct the move. The job brief-
ing shall include the means of commu-
nication to be used between the loco-
motive engineer and the employee di-
recting the move and how point protec-
tion will be provided.

(2) No wunrelated tasks. During the
shoving or pushing movement, the em-
ployee directing the movement shall
not engage in any task unrelated to
the oversight of the shoving or pushing
movement.

(3) Point protection. When rolling
equipment or a lite locomotive consist
is shoved or pushed, point protection
shall be provided by a crewmember or
other qualified employee by:

(i) Visually determining that the
track is clear. The determination that
the track is clear may be made with
the aid of monitored cameras or other
technological means, provided that it
and the procedures for use provide an
equivalent level of protection to that
of a direct visual determination by a
crewmember or other qualified em-
ployee properly positioned to make the
observation as prescribed in this sec-
tion and appendix D to this part; and

(ii) Giving signals or instructions
necessary to control the movement.

(c) Additional requirements for remote
control movements. All remote control
movements are considered shoving or
pushing movements, except when the
remote control operator controlling
the movement is riding the leading end
of the leading locomotive in a position
to visually determine conditions in the
direction of movement. In addition to
the other requirements of this section,
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(1) When initiating a remote control
shoving or pushing movement:

(i) The remote control operator shall
visually determine the direction the
equipment moves; or

(ii) A member of the crew shall vis-
ually determine the direction the
equipment moves and confirm the di-
rection with the remote control oper-
ator. If no confirmation is received, the
movement shall be immediately
stopped; and

(2) If technology is relied upon,
whether primarily or as a safeguard, to
provide pull-out protection by pre-
venting the movement from exceeding
the limits of a remote control zone, the
technology shall be demonstrated

(i) To be failsafe; or

(ii) To provide suitable redundancy
to prevent unsafe failure.

(d) Remote control zone, exception to
track is clear requirements. After an ini-
tial track is clear determination has
been made in an activated remote con-
trol zone, it is not necessary to make a
new determination prior to each subse-
quent shoving or pushing movement
provided that:

(1) The controlling locomotive of the
remote control movement is on the
leading end in the direction of move-
ment, i.e., the movement occurs on the
pull-out end;

(2) The remote control zone is not
jointly occupied; and

(3) The initial determination was
made by a crewmember of either:

(i) The remote control crew;

(ii) A relieved remote control crew
who has transferred the remote control
zone directly to the relieving crew; or

(iii) The last jointly occupying crew
who directly communicates, i.e., not
through a third party, to a remote con-
trol crewmember that the remote con-
trol zone is no longer jointly occupied
and meets the requirements for track
is clear.

(e) Operational exceptions. A railroad
does not need to comply with para-
graphs (b) through (d) of this section in
the following circumstances:

(1) Push-pull operations when oper-
ated from the leading end in the direc-
tion of movement, i.e., push mode;

(2) Shoving or pushing operations
with manned helper locomotives or dis-
tributed power locomotives assisting a
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train when the train is being operated
from the leading end in the direction of
movement;

(3) During the performance of road-
way maintenance activity under the di-
rect control of a roadway worker per-
forming work in accordance with rail-
road operating rules specific to road-
way workers; or

(4) When the leading end of a shoving
movement is on a main track or sig-
naled siding, under the following condi-
tions:

(i) The train dispatcher gives author-
ity or permission to make the move-
ment and verifies that:

(A) Another movement or work au-
thority is not in effect within the same
or overlapping limits unless conflicting
movements are protected; and

(B) A main track is not removed from
service by a work authority within the
same or overlapping limits;

(ii) Movement is limited to the
train’s authority;

(iii) Movement shall not be made
into or within yard limits, restricted
limits, drawbridges, or work authority
limits;

(iv) Movement shall not enter or foul
a highway-rail grade crossing or pedes-
trian crossing except when:

(A) Crossing gates are in the fully
lowered position; or

(B) A designated and qualified em-
ployee is stationed at the crossing and
has the ability to communicate with
trains; or

(C) At crossings equipped only with
flashing lights or passive warning de-
vices, when it is clearly seen that no
traffic is approaching or stopped at the
crossing and the leading end of the
movement over the crossing does not
exceed 15 miles per hour; and

(v) Movement shall not be made into
or within interlocking limits or con-
trolled point limits unless the fol-
lowing conditions are met:

(A) The signal governing movement
is more favorable than restricting as-
pect;

(B) Each signal governing movement
into and through interlocking limits or
controlled point limits shall be con-
tinuously observed by a member of
that crew who is in a position to deter-
mine that the train’s movement has
occupied the circuit controlling that
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signal as evidenced by that signal as-
suming its most restrictive aspect; and

(C) The movement does not exceed
the train’s length.

(6) Shoving or pushing movements
made in the direction of the circuited
end of a designated departure track
equipped with a shove light system, if
all of the following conditions are met:

(i) The shove light system is dem-
onstrated to be failsafe;

(ii) The shove light system is ar-
ranged to display a less favorable as-
pect when the circuited section of the
track is occupied;

(iii) Written procedures are adopted
and complied with that provide for a
reliable means of determining track
occupancy prior to commencing a shov-
ing or pushing movement;

(iv) The track is designated in writ-
ing;

(v) The track is under the exclusive
and continuous control of a yardmaster
or other qualified employee;

(vi) The train crewmember or other
qualified employee directing the shov-
ing or pushing movement complies
with the general movement require-
ments contained in paragraphs (b)(1)
and (b)(2) of this section;

(vii) All remote control shoving or
pushing movements comply with the
requirements contained in paragraph
(c)(1) of this section; and

(viii) The shove light system is con-
tinuously illuminated when the
circuited section of the track is unoc-
cupied.

[73 FR 8498, Feb. 13, 2008, as amended at 73
FR 33902, June 16, 2008]

§218.101 Leaving rolling and on-track
maintenance-of-way equipment in
the clear.

(a) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(b) Rolling and on-track mainte-
nance-of-way equipment shall not be
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left where it will foul a connecting
track unless:

(1) The equipment is standing on a
main track and a siding track switch
that the equipment is fouling is lined
for the main track on which the equip-
ment is standing; or

(2) The equipment is standing on a
siding and a main track switch that
the equipment is fouling is lined for
the siding on which the equipment is
standing; or

(3) The equipment is standing on a
yard switching lead track, and the yard
track switch that the equipment is
fouling is lined for the yard switching
lead track on which the equipment is
standing; or

(4) The equipment is on an industry
track beyond the clearance point of the
switch leading to the industry.

(c) Each railroad shall implement
procedures that enable employees to
identify clearance points and a means
to identify locations where clearance
points will not permit a person to safe-
ly ride on the side of a car.

§218.103 Hand-operated switches, in-
cluding crossover switches.

(a)(1) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(2) Each railroad shall specify min-
imum requirements necessary for an
adequate job briefing.

(b) General. Employees operating or
verifying the position of a hand-oper-
ated switch shall:

(1) Conduct job briefings, before work
is begun, each time a work plan is
changed, and at completion of the
work;

(2) Be qualified on the railroad’s op-
erating rules relating to the operation
of the switch;

(3) Be individually responsible for the
position of the switch in use;

(4) Visually determine that switches
are properly lined for the intended
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route and that no equipment is fouling
the switches;

(5) Visually determine that the
points fit properly and the target, if so
equipped, corresponds with the switch’s
position;

(6) After operating a switch and be-
fore making movements in either di-
rection over the switch, ensure that
the switch is secured from uninten-
tional movement of the switch points;

(7) Ensure that a switch is not oper-
ated while rolling and on-track main-
tenance-of-way equipment is fouling
the switch, or standing or moving over
the switch; and

(8) After operating a switch, ensure
that when not in use, each switch is
locked, hooked, or latched, if so
equipped.

(¢c) Rolling and on-track mainte-
nance-of-way equipment shall not foul
a track until all hand-operated switch-
es connected with the movement are
properly lined, or in the case of hand-
operated switches designed and per-
mitted to be trailed through, until the
intended route is seen to be clear or
the train has been granted movement
authority. When a conflicting move-
ment is approaching a hand-operated
switch, the track shall not be fouled or
the switch operated.

(d) When rolling and on-track main-
tenance-of-way equipment has entered
a track, the hand-operated switch to
that track shall not be lined away from
the track until the equipment has
passed the clearance point of the track.

§218.105 Additional operational re-
quirements for hand-operated main
track switches.

(a) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(b) Designating switch position. The
normal position of a hand-operated
main track switch shall be designated
by the railroad in writing and the
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switch shall be lined and locked in that
position when not in use except when:

(1) The train dispatcher directs oth-
erwise with respect to the position of a
hand-operated main track switch and
the necessary protection is provided; or

(2) The hand-operated switch is left
in the charge of a crewmember of an-
other train, a switchtender, or a road-
way worker in charge.

(c) Additional job briefing requirements
for hand-operated main track switches.
(1) Before a train or a train crew leaves
the location where any hand-operated
main track switch was operated, all
crewmembers shall have verbal com-
munication to confirm the position of
the switch.

(2) In the case of exclusive track oc-
cupancy authority established under
§214.321, foul time under §214.323, or
train coordination under §214.325, when
a roadway worker qualified to operate
hand-operated main track switches is
granted permission by the roadway
worker in charge to occupy or other-
wise use the limits of the exclusive
track occupancy, such employee re-
ceiving permission to occupy the work-
ing limits shall report the position of
any such switches operated upon expi-
ration of the authority limits to the
roadway worker in charge or to a des-
ignated intermediary employee who
shall convey the switch position to the
roadway worker in charge.

(d) Releasing authority limits. In non-
signaled territory, before an employee
releases the limits of a main track au-
thority and a hand-operated switch is
used to clear the main track, and, prior
to departing the switch’s location, the
following conditions are required:

(1) The employee releasing the lim-
its, after conducting a job briefing in
accordance with this subpart, shall re-
port to the train dispatcher that the
hand-operated main track switch has
been restored to its normal position
and locked, unless the train dispatcher
directs that the hand-operated main
track switch be left lined and locked in
the reverse position and the necessary
protection is provided;

(2) If the report of the switch position
is correct, the train dispatcher shall re-
peat the reported switch position infor-
mation to the employee releasing the
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limits and ask whether that is correct;
and

(3) The employee releasing the limits
shall then confirm to the train dis-
patcher that this information is cor-
rect.

§218.107 Additional
quirements for
crossover switches.

(a) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(b) Hand-operated crossover switches,
generally. Both hand-operated switches
of a crossover shall be properly lined
before rolling and on-track mainte-
nance-of-way equipment begins a cross-
over movement. A crossover movement
shall be completed before either hand-
operated crossover switch is restored
to normal position.

(c) Correspondence of hand-operated
crossover switches. Hand-operated cross-
over switches shall be left in cor-
responding position except when:

(1) Used to provide blue signal protec-
tion under §218.27 of this part; or

(2) Used for inaccessible track protec-
tion under §214.327 of this chapter; or

(3) Performing maintenance, testing
or inspection of crossover switches in
traffic control system (TCS) territory;
or

(4) One crew is using both tracks con-
nected by the crossover during contin-
uous switching operations.

operational re-
hand-operated

§218.109 Hand-operated fixed derails.

(a)(1) Each railroad shall adopt and
comply with an operating rule which
complies with the requirements of this
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section. When any person including,
but not limited to, each railroad, rail-
road officer, supervisor, and employee
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person
shall be considered to have violated the
requirements of this section.

(2) Each railroad shall specify min-
imum requirements necessary for an
adequate job briefing.

(b) General. (1) The normal position of
fixed derails is in the derailing position
except as provided in part 218, subpart
B of this chapter, or the railroad’s op-
erating rules or special instructions.

(2) Fixed derails shall be kept in the
derailing position whether or not any
rolling and on-track maintenance-of-
way equipment is on the tracks they
protect, except as provided in para-
graph (b)(1) of this section or when
changed to permit movement.

(3) Movement must not be made over
a fixed derail in the derailing position.

(c) Employees operating or verifying
the position of a fixed derail shall:

(1) Conduct job briefings, before work
is begun, each time a work plan is
changed, and at completion of the
work;

(2) Be qualified on the railroad’s op-
erating rules relating to the operation
of the derail;

(3) Be individually responsible for the
position of the derail in use;

(4) Determine that the target, if so
equipped, corresponds with the derail’s
position;

(5) Determine that the derail is se-
cured by:

(i) Placing the throw lever in the
latch stand, if so equipped;

(ii) Placing the lock or hook in the
hasp, if so equipped; and

(iii) Testing such latches, locks or
hooks; and

(6) Ensure that when not in use, de-
rails are locked, hooked, or latched in
the normal position if so equipped.

APPENDIX A TO PART 218—SCHEDULE OF CIVIL PENALTIES !

. -~ Willful viola-
Section Violation tion
Subpart B—Blue signal protection of workmen:
218.22 Utility employees:
(a) Employee qualifications ..........c.ccueueeeuiininininiiicicccee s $5,000 $7,500
(b) CONCUITENt SEIVICE ......coviiiiiiiicc s 5,000 7,500
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. ot Willful viola-
Section Violation tion
(c) Assignment conditions.
(1) No controlling locomotive 5,000 7,500
(2) Empty cab . 5,000 7,500
(3)(4) Improper communlcatlon 5,000 7,500
(5) Performing functions not listed . 2,000 4,000
(d) Improper release of utility employee ..... 2,000 4,000
(f) More than three utility employees with one crew 2,000 4,000
218.23 Blue signal display 5,000 7,500
218.24 One-person crew:
(a)(1) Equipment not coupled or insufficiently separated 2,000 4,000
(a)(2) Unoccupied locomotive cab not secured 5,000 7,500
(b) Helper service e 2,000 4,000
218.25 Workmen on a main track 5,000 7,500
218.27 Workmen on track other than main track:
(a) Protection provided except that 5|gnal not dlsplayed at switch ........ccccceeine. 2,000 4,000
(b) through (e) ... . e ———— 5,000 7,500
218.29 Alternate methods of protectlon
(a)(1) protection provided except that signal not displayed at switch ..................... 2,000 4,000
(a)(2) through (a)(8) 5,000 7,500
(b)(1) Protection provided except that S|gnal not dlsplayed at swm:h 2,000 4,000
(b)(2) through (b)(4) . 5,000 7,500
(c) Use of derails 5,000 7,500
(d) Emergency repairs .......... 5,000 7,500
218.30 Remotely controlled switches:
(a) and (b) .. . . 5,000 7,500
©) ... RS 1,000 2,000
Subpart C—Protection of trains and Iocomonves
218.35 Yard limits:
(a) and (b) .. 5,000 7,500
............................. 1,000 2,000
218.37 Flag protectlon
(a) . 5,000 7,500
(b) and () .. 5,000 7,500
218.39 Hump operatlons . 5,000 7,500
218.41 Noncompliance with hump operatlons rule JRTTTS PR 5,000 7,500
Subpart D—Prohibition against tampering with safety devices:
218.55 Tampering . 7,500
218.57 (i) Knowingly operatlng or permlmng operatlon of dlsabled equlpment ....................
(i) Willfully operating or permitting operation of disabled equnpment 5,000
218.59 Operation of disabled equipment ............. 5,000
Subpart F—Handling Equipment, Switches and Derails:
218.95 Instruction, Training, and Examination:.
(a) Program ......... e ———— 9,500— 13,000—
12,500 16,000
(b) Records . 7,500 11,000
(c) Failure to |me|y or approprlately amend program aﬂer dlsapproval ................. 9,500~ 13,000
12,500 16,000
218.97 Good Faith Challenge Procedures:
(a) Employee Responsibility Failure ............ccoeoreirenineninineeseeeceeeesesieseseseeens | e 5,000
(b) through (d) Failure to adopt or |mplement procedures 7,500
218.99 Shoving or Pushing Movements:
(a) Failure to implement required operating rule .............ccoooeiiniiiiiniinciie 9,500
(b) Failure to conduct job brleflng, use a qualmed employee or establish proper
protection ......... ... | 7,500-9,500 11,000-
13,000
(c) Failure to observe equipment dir€CtiON ..........ccccovveiiiiiinerieeeeeee e 9,500 13,000
(d) Failure to properly establish point protection wnhln a remote control zone ... 9,500 13,000
(e) Failure to abide by operational exception requirements ............ccccoceereiiriniencne 9,500 13,000
218.101 Leaving Equipment in the Clear:
(a) Failure to implement required operating rule ...........ccccooeerieicicneneceeeeeee 9,500
(b) Equipment left improperly fouliNg ..........ccooiiriiriincree e 9,500 13,000
(c) Failure to implement procedures for identifying clearance pomts ...................... 9,500 13,000
218.103 Hand-operated switches, including crossover switches:
(a) Failure to implement required operating rule ...........cccooerrieieneneneceeeeeee 9,500
(b) through (d) Railroad and employee failures ............cccoeerrereencincinerecreee 7,500
218.105 Additional operational requirements for hand-operated main track switches:
(a) Failure to implement required operating rule .............cccccceiiiiiiiiniinciie 9,500
(b) and (c) Railroad and employee failures 7,500 11,000
(d) Failure to properly release authority limits 12,500
218.107 Additional operational requirements for hand- operated crossover swntches
(a) Failure to implement required operating rule .............ccccoceiiiiiiiiniiiciie 9,500
(b) and (c) Railroad and employee failures 7,500 11,000
218.109 Hand-operated fixed derails:
(a) Failure to implement required operating rule ...........ccccoceeeinieencinciincieiieee 9,500 13,000
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N ST Willful viola-
Section Violation tion
(b) and (c) Railroad and employee failures 7,500 11,000

1Except as provided for in §218.57, a penalty may be assessed against an individual only for a willful violation. The Adminis-
trator reserves the right to assess a penalty of up to $109,819 for any violation where the circumstances warrant. See 49 CFR

part 209, appendix A.

[63 FR 52928, Dec. 29, 1988, as amended at 54 FR 5492, Feb. 3, 1989; 58 FR 43293, Aug. 16, 1993;
60 FR 11050, Mar. 1, 1995; 63 FR 11621, Mar. 10, 1998; 72 FR 51196, Sept. 6, 2007; 73 FR 8503, Feb.
13, 2008; 73 FR 79701, Dec. 30, 2008; 77 FR 24420, Apr. 24, 2012; 81 FR 43109, July 1, 2016]

APPENDIX B TO PART 218—STATEMENT
OF AGENCY ENFORCEMENT POLICY ON
BLUE SIGNAL PROTECTION FOR UTIL-
ITY EMPLOYEES

The following examples of the application
of the train or yard crew exclusion from re-
quired blue signal protection for utility em-
ployees are provided to clarify FRA’s en-
forcement policy. In the first four examples,
the utility employee is properly attached to
and functioning as member of a train or yard
crew and is excluded from blue signal protec-
tion, provided all the conditions specified in
§218.22 are met:

Example 1: A utility employee assists a
train crew by adding or reducing railroad
cars to or from the train. The utility em-
ployee may perform any duties which would
normally be conducted by members of the
train crew, i.e., setting or releasing
handbrakes, coupling air hoses and other
connections, prepare rail cars for coupling,
and perform air brake tests.

Example 2: A utility employee is assigned
to assist a yard crew for the purpose of
classifying and assembling railroad cars. The
yvard crew onboard their locomotive arrives
at the location in the yard where the work is
to be performed. At that time, the utility
employee may attach himself to the yard
crew and commence duties as a member of
that yard crew.

Example 3: A utility employee is assigned
to inspect, test, remove and replace if nec-
essary, a combination rear end marking de-
vice/end of train device on a through freight
train. The utility employee attaches himself
to the train crew after the arrival of the
train and its crew at the location where this
work is to be conducted. He may then per-
form duties as a member of that crew.

Example 4: A railroad manager who prop-
erly attaches himself as a utility employee
to a train or yard crew, in accordance with
§218.22, may then function as a member of
the train or yard crew under the exclusion
provided for train and yard crews.

NOTE: In the last four examples, any rail-
road employee, including regularly assigned
crew members, would need blue signal pro-
tection to perform the described function.

Example 5: Prior to the arrival of a through
freight train, a utility employee installs an
end-of-train device on one end of a block of
railroad cars that are scheduled to be picked
up by the freight train.

Example 6: A railroad employee attaches
himself to a train or yard crew while the
crew is in the ready room preparing to take
charge of their train. Prior to the train crew
leaving the ready room and taking charge of
the equipment, the employee couples air
hoses and other connections between the lo-
comotives.

Example 7: A railroad employee is attached
to a train crew after the train crew has
taken charge of the train. It is necessary for
the employee to perform a repair on a rail
car, such as replacing a brake shoe, in addi-
tion to those duties normally performed by
train or yard crew members.

Example 8: A train or yard crew, supple-
mented by three utility employees, has an
assigned locomotive and train. The regular
crew, including the engineer, has left the
train to eat lunch. The utility employees
have remained with the train and are cou-
pling air hoses between rail cars in the train.

[568 FR 43293, Aug. 16, 1993]

APPENDIX C TO PART 218—STATEMENT
OF AGENCY ENFORCEMENT POLICY ON
TAMPERING

The Rail Safety Improvement Act of 1988
(Pub. L. 100-342, enacted June 22, 1988)
(“RSIA”’) raised the maximum civil pen-
alties available under the railroad safety
laws and made individuals liable for willful
violations of those laws. Section 21 of the
RSIA requires that FRA adopt regulations
addressing three related but distinct aspects
of problems that can occur when safety de-
vices are tampered with or disabled. It re-
quires that FRA make it unlawful for (i) any
individual to willfully tamper with or dis-
able a device; (ii) any individual to know-
ingly operate or permit to be operated a
train with a tampered or disabled device; and
(iii) any railroad to operate such a train.

Because the introduction of civil penalties
against individuals brings FRA’s enforce-
ment of the rail safety laws into a new era
and because the changes being introduced by
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this regulation are so significant, FRA be-
lieves that it is advisable to set forth the
manner in which it will exercise its enforce-
ment authority under this regulation.

SAFETY DEVICES COVERED BY THIS RULE

FRA has employed a functional description
of what constitutes a safety device under
this rule. FRA’s wording effectively identi-
fies existing equipment and is sufficiently
expansive to cover equipment that may ap-
pear in the future, particularly devices asso-
ciated with advanced train control systems
currently undergoing research testing.

FRA has been advised by portions of the
regulated community that its functional def-
inition has some potential for confusing peo-
ple who read the rule without the benefit of
the preamble discussions concerning the
meaning of this definition. Since this rule is
specifically intended to preclude misconduct
by individuals, FRA wants this rule to be
easily comprehended by all who read it. To
achieve that clarity, FRA has decide to
specify which types of equipment it con-
siders to be within the scope of this rule and
provide some examples of equipment that is
not covered. In addition, FRA is ready and
willing to respond in writing to any inquiry
about any other devices that a party believes
are treated ambiguously under this rule.
This regulation applies to a variety of de-
vices including equipment known as ‘‘event
recorders,’”’ ‘‘alerters,” ‘‘deadman controls,”
‘“‘automatic cab signals,” ‘‘cab signal whis-
tles,” ‘‘automatic train stop equipment,”
and ‘‘automatic train control equipment.”
FRA does not consider the following equip-
ment to be covered by this rule: Radios;
monitors for end-of-train devices; bells or
whistles that are not connected to alerters,
deadman pedals, or signal system devices;
fans for controlling interior temperature of
locomotive cabs; and locomotive perform-
ance monitoring devices, unless they record
data such as train speed and air brake oper-
ations. Although FRA considers such devices
beyond the scope of the regulation, this does
not imply that FRA condones the disabling
of such devices. FRA will not hesitate to in-
clude such devices at a later date should in-
stances of tampering with these devices be
discovered. FRA does not currently perceive
a need to directly proscribe tampering with
such devices because there is no history of
these devices being subjected to tampering.

SUBSEQUENT OPERATORS OF TRAINS WITH
DISABLED DEVICES

Section 218.57 addresses instances in which
one individual has tampered with a safety
device and a second individual (a ‘‘subse-
quent operator’) knowingly operates a train
or permits it to be operated, notwith-
standing the presence of the disabled or tam-
pered-with unit. The most common occur-
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rence addressed by this provision is the situ-
ation in which a train crew encounters a lo-
comotive with a safety device that has been
tampered with prior to the crew’s assuming
responsibility for the locomotive. FRA has
structured this provision and its attendant
enforcement policy to reflect the fact that
instances in which one individual encounters
a locomotive that someone else has tam-
pered with are relatively infrequent occur-
rences.

FRA’s regulatory prohibition for subse-
quent operator conduct reflects the legal
standard for individual culpability set forth
in the RSIA. Under the relevant statutory
standard (‘‘knowingly operates or permits to
be operated a train on which such devices
have been tampered with or disabled by an-
other person’”’)—now incorporated into
§218.57—individuals could be held to a simple
negligence standard of conduct, i.e., a stand-
ard of reasonable care under the cir-
cumstances. FRA’s conclusion about the
proper interpretation of the word ‘‘know-
ingly”’ stems from both normal canons of
statutory construction and analysis of
decisional law concerning the use of similar
statutory constructs in the civil penalty
context. It is also consistent with other De-
partmental interpretations of the word as
used in similar contexts. (See 49 CFR 107.299,
defining ‘‘knowingly’’ under the Hazardous
Materials Transportation Act, 49 App. U.S.C.
1801 et seq.)

Under that statutory language, the respon-
sible members of the crew could be culpable
if either (1) due to their failure to exercise
reasonable care, they failed to determine
that the safety device was not functioning,
or (2) having ascertained that the device was
not functioning, still elected to operate the
train. Similarly, railroad supervisors who
permit or direct that a train with a disabled
device be operated after having learned that
the safety device is not functioning or after
having failed to use reasonable care in the
performance of their duties could also be
subject to sanction.

However, as a matter of enforcement pol-
icy, application of a negligence standard in
this particular context presently appears un-
warranted. We have seen no evidence of an
employee’s negligent failure to detect an-
other employee’s tampering having caused a
safety problem. FRA can effectively attack
the known dimensions of the tampering
problem by employing an enforcement policy
that limits its enforcement actions to situa-
tions where individuals clearly had actual
knowledge of the disabled device and inten-
tionally operated the train notwithstanding
that knowledge.

Therefore, FRA will not take enforcement
action against an individual under §218.57 ab-
sent a showing of such actual knowledge of
the facts. Actual, subjective knowledge need
not be demonstrated. It will suffice to show
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objectively that the alleged violator must
have known the facts based on reasonable in-
ferences drawn from the circumstances. For
example, it is reasonable to infer that a per-
son knows about something plainly in sight
on the locomotive he is operating. Also, un-
like the case where willfulness must be
shown (see FRA’s statement of policy at 49
CFR part 209, appendix A), knowledge of or
reckless disregard for the law need not be
shown to make out a violation of §218.57. The
knowledge relevant here is knowledge of the
facts constituting the violation, not knowl-
edge of the law.

Should FRA receive evidence indicating
that a stricter enforcement policy is nec-
essary to address the tampering problem, it
will revise its enforcement policy to permit
enforcement actions based only on a showing
of the subsequent operator’s negligent fail-
ure to detect the tampering, as the relevant
provision of the RSIA permits it to do now.
Any such change in enforcement policy will
become effective only after publication of a
revised version of this appendix.

[64 FR 5492, Feb. 3, 1989. Redesignated and
amended at 58 FR 43293, Aug. 16, 1993]

APPENDIX D TO PART 218—REQUIRE-
MENTS AND CONSIDERATIONS FOR IM-
PLEMENTING TECHNOLOGY AIDED
POINT PROTECTION

INTRODUCTION

This appendix provides further explanation
and requirements for exercising the option
to provide point protection with the aid of
technology as permitted in §218.99(b)(3)(i).
The regulation permits the visual deter-
mination necessary to provide point protec-
tion, i.e., a determination that the track is
clear, for a shoving or pushing movement to
“‘be made with the aid of monitored cameras
or other technological means, provided that
it and the procedures for use provide an
equivalent level of protection to that of a di-
rect visual determination by a crewmember
or other qualified employee properly posi-
tioned to make the observation as prescribed
in this section and appendix D to this part.”
This appendix addresses the general require-
ments and considerations for all technology
aided point protection as well as specific ad-
ditional requirements for those operations
involving remote control operations at pub-
lic highway-rail grade crossings, private
highway-rail grade crossings outside the
physical confines of a railroad yard, pedes-
trian crossings outside the physical confines
of a railroad yard, and yard Access Cross-
ings.

49 CFR Ch. Il (10-1-16 Edition)

1. GENERAL REQUIREMENTS AND
CONSIDERATIONS

A. Although railroading is now one of the
nation’s older forms of mechanized transpor-
tation, equipment, components and oper-
ations all have evolved through new and im-
proved technologies. Installing cameras in
yards so that a location could be remotely
monitored from somewhere else has become
a railroading reality as cameras have be-
come smaller, less expensive, and have in-
creased resolution. It is possible to set up
these cameras and monitors so that they
provide at least an equivalent level of safety
to that of an employee protecting the point.
Part 218, subpart F permits such an oper-
ation to substitute for an employee’s direct
visual determination where the technology
provides an equivalent level of protection to
that of a direct visual determination. See
§218.99(b)(3)(1). Of course, to provide an
equivalent level of protection, an employee
needs to be properly qualified (see
§218.95(a)(2)) and the technology must work
as intended. Most malfunctions of the tech-
nology should be detectable, and result in
abandoning the use of the technology for de-
termining point protection until the mal-
function can be corrected.

B. The substitution of such technology for
a direct visual determination is dependent
on many factors. Each situation will have its
own particular factual circumstances that
shall require consideration in determining
whether an equivalent level of safety can be
achieved. For instance, with regard to the
basic camera setup, a railroad shall consider
whether an operator must see in color (large-
ly a necessity if viewing signals), the width
of the angle of view, the size and location of
the monitor, whether the technology is for
day-time use only, and whether its use
should be limited to fair weather conditions.
However, under all circumstances, the mon-
itor shall display sufficient information to
enable the viewer to make a determination
that the track ahead of the shoving or push-
ing move is clear pursuant to the definition
of ‘“‘track is clear’ in §218.93.

C. BEach railroad that chooses to imple-
ment such camera/monitor setups shall im-
plement attendant procedures and qualify
each employee who will be utilizing the tech-
nology. Railroads shall ensure that any mon-
itored camera has sufficient resolution and
real time coverage to provide protection
equal to a direct visual determination. See
§218.99(b)(3)(1). Concerning attendant proce-
dures, one such procedure may be for an em-
ployee viewing a monitor to communicate
updates to the locomotive engineer or con-
trolling crewmember at appropriate inter-
vals. FRA equates the employee monitoring
the camera to the employee controlling the
movement who must not engage in any task
unrelated to the oversight of the movement;
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thus, each railroad utilizing such cameras
shall implement attendant procedures lim-
iting any of the monitoring employee’s an-
cillary duties that might distract from the
employee’s ability to visually determine
that the track is clear and provide contin-
uous communication to the employee con-
trolling the movement.

D. There is also the consideration of
whether the person viewing the monitor is
the locomotive engineer, remote control op-
erator, other crewmember or other qualified
person, such as a yardmaster. If the monitor
is not being viewed by the operator who is
controlling the movement, then, there shall
be a clear understanding and channel of com-
munication between the operator and the
employee who is viewing the monitor—as the
latter would be protecting the movement.
Providing an equivalent level of protection
to that of a direct visual determination re-
quires a thorough job briefing in which there
is an understanding of who is observing the
movement, what is the observer’s range of
vision, at what locomotive speed can the ob-
servation be made and how information will
be conveyed to the operator/engineer, if that
person is not the one viewing the monitor.

E. There may be occasions when a railroad
finds it advantageous to use a non-crew-
member, e.g., a yardmaster, to provide point
protection, line switches, or check the status
of a derail for a remote control crew; how-
ever, several potential problems may result
when non-crewmembers are used to carry
out some crewmember functions. Of fore-
most concern is the great potential for an
error in communication or a misunder-
standing between the non-crewmember and
the crewmembers regarding the activity or
status of equipment. A yardmaster who is
occupied with his or her other responsibil-
ities might not give the task the attention it
deserves, or could be distracted and give an
incorrect answer to a question by a crew-
member (e.g., ‘‘is the move lined?’’). The re-
sult could be that the task does not get com-
pleted or there is an error in task execution.
Further, the crewmembers might not have
any alternative way of determining that
there is a problem with the point protection
provided by the non-crewmember until it is
too late. Consequently, to the extent they
will be called upon to perform these duties,
each railroad shall include yardmasters and
other non-crewmembers in any operating
rule promulgated in accordance with
§218.99(b)(2).

II. ADDITIONAL REQUIREMENTS FOR REMOTE
CONTROL LOCOMOTIVE OPERATIONS AT HIGH-
WAY-RAIL GRADE CROSSINGS, PEDESTRIAN
CROSSINGS, AND YARD ACCESS CROSSINGS

A. In addition to the general requirements
and considerations for all technology aided
point protection in lieu of direct visual de-
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terminations, additional requirements are
necessary to address concerns specific to the
use of camera/monitor setups for remote con-
trol locomotive operations to protect the
point at highway-rail grade crossings, pedes-
trian crossings, and yard access crossings.
Railroad operating rules currently permit a
movement to travel over a crossing without
the physical presence of a crewmember if a
crossing is equipped with gates, if it can be
determined that the gates are in the fully
lowered position, and if the crossing is clear
of vehicles and pedestrians. Remote control
movements at highway-rail grade crossings,
pedestrian crossings, and yard access cross-
ings that utilize camera/monitor setups pose
a greater direct risk to members of the gen-
eral public than yard movements utilizing
camera/monitor setups to check whether a
track is clear. In addition, such setups can
rapidly develop problems with motor vehi-
cles and pedestrians unaccustomed to rail-
road operating rules and procedures. For
these reasons, additional safeguards are nec-
essary.

B. In consideration of the dangers posed by
the use of camera/monitor setups for remote
control locomotive operations at highway-
rail grade crossings, pedestrian crossings,
and yard access crossings, the following pro-
cedures shall be complied with in order to es-
tablish an equivalent means of safety in ac-
cordance with §218.99(b)(3)(1):

1. Before camera-assisted remote control
locomotive operations are permitted at high-
way-rail grade crossings, pedestrian cross-
ings, and yard access crossings, a Crossing
Diagnostic Team shall evaluate the crossing.
The diagnostic team shall have representa-
tives from the railroad, FRA, the State de-
partment of transportation (or another State
agency having jurisdiction over the highway-
rail grade crossing, pedestrian crossing, or
yvard access crossing), and local government
authorities. The diagnostic team shall evalu-
ate the suitability of each crossing for re-
mote camera operations. Among the factors
it shall consider are the following: the aver-
age annual daily traffic counts; the number
of highway lanes; highway speed limits; the
presence of adjacent signalized highway
intersections; the number of railroad tracks;
the angle of the roadway intersection; the
volume of school bus, transit bus, emergency
vehicle, commercial motor vehicle, and haz-
ardous materials traffic over the crossing;
the minimum remote control locomotive op-
erator sight distances of roadway approaches
to the crossing; and other relevant factors
that could affect the safety of the crossing.
The diagnostic team shall also consider the
appropriate number of cameras and appro-
priate camera angles needed to provide for
the remote operation of remote control loco-
motives over the crossing. The diagnostic
team shall agree to a written diagnostic
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evaluation summary of the factors consid-
ered and shall provide the railroad with
agreed upon parameters by which the cam-
era-assisted remote control operation may
continue in operation if the factors required
for suitability change; thus, any change in
the factors considered by the diagnostic
team outside of the acceptable parameters
shall require the railroad to receive a revised
evaluation approval from a diagnostic team
before continuing any such operation. In ad-
dition, any of the Federal, State, or local
governmental authorities may trigger re-
view of a prior evaluation approval at any
time there is a question of the suitability of
the operation. It is possible that, of the re-
quirements listed below, requirements num-
bered 2, 4, 5, and 6 would be unnecessary at
highway-rail grade crossings or yard access
crossings equipped with approved supple-
mental safety devices (see 49 CFR part 222,
app. A) that prevent motorists from driving
around lowered gates; under such cir-
cumstances, the diagnostic team shall make
such determinations. If a Crossing Diag-
nostic Team, as described in this paragraph,
evaluated a crossing for the factors described
herein, prior to April 14, 2008, another diag-
nostic team evaluation is not required to
comply with this rule; however, the require-
ments listed below shall still apply to any
such remotely controlled movements over
that crossing.

2. Camera-assisted remote control loco-
motive operations shall only be permitted at
crossings equipped with flashing 1lights,
gates, and constant warning time train de-
tection systems where appropriate, based on
train speeds.

3. A crewmember or other qualified em-
ployee shall not view the monitor in place of
the remote control operator, as is permitted
for other shoving or pushing movements. See
§218.99(b)(3). For purposes of remote control
locomotive operations with camera/monitor
setups to protect the point at highway-rail
grade crossings, pedestrian crossings, and
yard access crossings, the remote control op-
erator controlling the movement shall view
the monitor during such operations.

4. The cameras shall be arranged to give
the remote control locomotive operator con-
trolling the movement a view of the rail ap-
proaches to the crossing from each direction
so that the operator can accurately judge
the end of the movement’s proximity to the
crossing.

5. The cameras shall be arranged to give
the remote control locomotive operator a
clear view to determine the speed and driver
behavior (e.g., driving erratically) of any ap-
proaching motor vehicles.

6. Either the camera resolution shall be
sufficient to determine whether the flashing
lights and gates are working as intended or
the crossing shall be equipped with a remote
health monitoring system that is capable of

49 CFR Ch. Il (10-1-16 Edition)

notifying the remote control locomotive op-
erator immediately if the flashing lights and
gates are not working as intended.

7. The railroad shall notify the Associate
Administrator for Safety in writing when
this type of protection has been installed and
activated at a crossing.

III. CONCLUSION

The technology used to aid point protec-
tion will undoubtedly develop and improve
over time. FRA encourages the use and de-
velopment of this technology as is evidenced
by the option in this rule to utilize such
technology. Meanwhile, as a regulating body,
FRA cannot determine whether a new tech-
nology to aid point protection provides an
equivalent level of protection to that of a di-
rect visual determination unless we are
made aware of the new technology. Con-
sequently, aside from the camera/monitor
setups described in this appendix, each rail-
road that intends to implement a technology
used to aid point protection shall notify the
Associate Administrator for Safety in writ-
ing of the technology to be used prior to im-
plementation.

[73 FR 8504, Feb. 13, 2008]

PART 219—CONTROL OF ALCOHOL
AND DRUG USE

Subpart A—General

Sec.

219.1 Purpose and scope.
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219.5 Definitions.

219.7 Waivers.
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219.10 Penalties.
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219.23 Railroad policies.
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219.107 Consequences of unlawful refusal.
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