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(ii) Name and address of the Lender 
of record; 

(iii) Capacity of Person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement including the name of 
the Borrower, the Agency’s case num-
ber, date of the Loan Note Guarantee 
or Assignment Guarantee Agreement, 
face amount of the evidence of debt 
purchased, date of evidence of debt, 
present balance of the loan, percentage 
of guarantee, and, if an Assignment 
Guarantee Agreement, the original 
named Holder and the percentage of 
the guaranteed portion of the loan as-
signed to that Holder. Any existing 
parts of the document to be replaced 
must be attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, destruction, deface-
ment, or mutilation of the Loan Note 
Guarantee or Assignment Guarantee 
Agreement; and 

(vi) For the Holder, evidence dem-
onstrating current ownership of the 
Loan Note Guarantee and Promissory 
Note or the Assignment Guarantee 
Agreement. If the present Holder is not 
the same as the original Holder, a copy 
of the endorsement of each successive 
Holder in the chain of transfer from 
the initial Holder to present Holder 
must be included. If copies of the en-
dorsement cannot be obtained, best 
available records of transfer must be 
submitted to the Agency (e.g., order 
confirmation, canceled checks, etc.). 

(2) An indemnity bond acceptable to 
the Agency must accompany the re-
quest for replacement except when the 
Holder is the United States, a Federal 
Reserve Bank, a Federal corporation, a 
State or territory, or the District of 
Columbia. The indemnity bond must be 
with surety except when the out-
standing principal balance and accrued 
Interest due the present Holder is less 
than $1 million verified by the Lender 
in writing in a letter of certification of 
balance due. The surety must be a 
qualified surety company holding a 
certificate of authority from the Sec-
retary of the Treasury and listed in 
Treasury Department Circular 570. 

(3) All indemnity bonds must be 
issued and payable to the United 
States of America acting through the 
Agency. The bond must be in an 

amount not less than the unpaid prin-
cipal and Interest. The bond must hold 
the Agency harmless against any claim 
or demand that might arise or against 
any damage, loss, costs, or expenses 
that might be sustained or incurred by 
reasons of the loss or replacement of 
the instruments. 

(4) In those cases where the guaran-
teed loan was closed under the provi-
sion of the multi-note system, the 
Agency will not attempt to obtain, or 
participate in the obtaining of, replace-
ment Promissory Notes from the Bor-
rower. The Holder is responsible for 
bearing the costs of Promissory Note 
replacement if the Borrower agrees to 
issue a replacement instrument. 
Should such Promissory Note be re-
placed, the terms of the Promissory 
Note cannot be changed. If the evi-
dence of debt has been lost, stolen, de-
stroyed, mutilated or defaced, such evi-
dence of debt must be replaced before 
the Agency will replace any instru-
ments. 

§ 4279.227 Equal Credit Opportunity 
Act. 

In accordance with the Equal Credit 
Opportunity Act (15 U.S.C. 1691, et seq.), 
with respect to any aspect of a credit 
transaction, neither the Lender nor the 
Agency will discriminate against any 
applicant on the basis of race, color, re-
ligion, national origin, sex, marital 
status or age (providing the applicant 
has the capacity to contract), or be-
cause all or part of the applicant’s in-
come derives from a public assistance 
program, or because the applicant has, 
in good faith, exercised any right under 
the Consumer Protection Act. The 
Lender must comply with the require-
ments of the Equal Credit Opportunity 
Act as contained in the Federal Re-
serve Board’s Regulation implementing 
that Act (see 12 CFR part 202) prior to 
loan closing. 

§§ 4279.228–4279.230 [Reserved] 

LOAN PROCESSING 

§ 4279.231 Fees. 

(a) Guarantee fee. The guarantee fee 
is paid to the Agency by the Lender 
and is nonrefundable. The fee may be 
passed on to the Borrower. Issuance of 
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the Loan Note Guarantee is condi-
tioned on payment of the guarantee fee 
by closing. The guarantee fee will be 
the percentage specified in paragraphs 
(a)(1) or (2) of this section, as applica-
ble, unless otherwise specified by the 
Agency in a notice published in the 
FEDERAL REGISTER, multiplied by the 
principal loan amount multiplied by 
the percent of guarantee and will be 
paid one time only at the time the 
Loan Note Guarantee is issued. 

(1) For loans receiving a 90 percent 
guarantee, the guarantee fee is three 
percent. 

(2) For loans receiving less than a 90 
percent guarantee, the guarantee fee 
is: 

(i) Two percent for guarantees on 
loans greater than 75 percent of total 
Eligible Project Costs. 

(ii) One and one-half percent for 
guarantees on loans of greater than 65 
percent but less than or equal to 75 per-
cent of total Eligible Project Costs. 

(iii) One percent for guarantees on 
loans of 65 percent or less of total Eli-
gible Project Costs. 

(b) Annual Renewal Fee. The Annual 
Renewal Fee, which may be passed on 
to the Borrower, is paid by the Lender 
to the Agency for as long as the guar-
antee is outstanding and is payable 
during the construction period. 

(1) The amount of the annual renewal 
fee is calculated by the outstanding 
principal loan balance as of December 
31 of each year multiplied by the An-
nual Renewal Fee rate, multiplied by 
the percent of guarantee. The rate is 
the rate in effect at the time the loan 
is obligated, and will remain in effect 
for the life of the loan. 

(2) The Annual Renewal Fee is paid 
once a year and is required to maintain 
the enforceability of the guarantee as 
to the lender. Annual Renewal Rees are 
due on January 31. Payments not re-
ceived by April 1 are considered delin-
quent and, at the Agency’s discretion, 
may result in cancellation of the guar-
antee to the lender. Holders’ rights will 
continue in effect as specified in the 
Loan Note Guarantee and Assignment 
Guarantee Agreement. Any delinquent 
Annual Renewal Fees will bear interest 
at the note rate and will be deducted 
from any loss payment due the lender. 
For loans where the Loan Note Guar-

antee is issued between October 1 and 
December 31, the first Annual Renewal 
Fee payment will be due January 31 of 
the second year following the date the 
Loan Note Guarantee was issued. 

(3) When the Agency repurchases 100 
percent of the guaranteed portion of 
the loan, the Agency will not continue 
collection of the Annual Renewal Fee. 

(4) Unless otherwise specified by the 
Agency in a notice published in the 
FEDERAL REGISTER, the Annual Re-
newal Fee rate will be as follows: 

(i) One hundred basis points (1 per-
cent) for guarantees on loans that were 
originally greater than 75 percent of 
total Eligible Project Costs. 

(ii) Seventy five basis points (0.75 
percent) for guarantees on loans that 
were originally greater than 65 percent 
but less than or equal to 75 percent of 
total Eligible Project Costs. 

(iii) Fifty basis points (0.50 percent) 
for guarantees on loans that were 
originally for 65 percent or less of 
Total Eligible Project Costs. 

(c) Routine Lender fees. The Lender 
may establish charges and fees for the 
loan provided they are similar to those 
normally charged other applicants for 
the same type of loan in the ordinary 
course of business, and these fees are 
an eligible use of loan proceeds. The 
Lender must document such routine 
fees on Form RD 4279–1, ‘‘Application 
for Loan Guarantee.’’ The Lender may 
charge prepayment penalties and late 
payment fees that are stipulated in the 
loan documents, as long as they are 
reasonable and customary; however, 
the Loan Note Guarantee will not 
cover either prepayment penalties or 
late payment fees. 

§ 4279.232 Guaranteed loan funding. 
(a) The amount of a loan guaranteed 

for a Project under this subpart will 
not exceed 80 percent of total Eligible 
Project Costs. Total Federal participa-
tion will not exceed 80 percent of total 
Eligible Project Costs. The Borrower 
needs to provide the remaining 20 per-
cent from non-Federal sources to com-
plete the Project. Eligible Project 
Costs are specified in § 4279.210(d). If an 
eligible Borrower receives other direct 
Federal funding (i.e., direct loans or 
grants) for a Project, the maximum 
amount of the loan that the Agency 
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will guarantee under this subpart must 
be reduced by the same amount of the 
other direct Federal funding that the 
eligible Borrower received for the 
Project. For example, an eligible Bor-
rower is applying for a loan guarantee 
on a $100,000,000 Project. If the Bor-
rower receives no other direct Federal 
funding for this Project and requests 
an $80,000,000 guaranteed loan, the 
Agency will consider a guarantee on 
the $80,000,000. However, if this Bor-
rower receives $10,000,000 in other di-
rect Federal funding for this Project, 
the Agency will only consider a guar-
antee on $70,000,000. 

(b) The maximum principal amount 
of a loan guaranteed under this subpart 
is $250 million to one Borrower; there is 
no minimum amount. 

(c) The maximum guarantee on the 
principal and Interest due on a loan 
guaranteed under this subpart will be 
determined as specified in paragraphs 
(c)(1) through (4) of this section. 

(1) If the loan amount is equal to or 
less than $125 million, 80 percent for 
the entire loan amount unless all of 
the conditions specified in paragraphs 
(c)(1)(i) through (iii) of this section are 
met, in which case 90 percent for the 
entire loan amount. 

(i) Total Federal participation, sum 
of the amount of the loan requested 
and other direct Federal funding, must 
not be greater than 60 percent of total 
Eligible Project Costs; 

(ii) Feedstock and Off-Take Agree-
ments of at least 1 year in duration; 
and 

(iii) Total of revenues from tax cred-
its, carbon credits, or other Federal or 
State subsidies cannot be greater than 
10 percent of the Project’s total reve-
nues on an annual basis, in the Bor-
rower’s base case of financial projec-
tions. 

(2) If the loan amount is more than 
$125 million and less than $150 million, 
80 percent for the entire loan amount. 

(3) If the loan amount is equal to or 
more than $150 million but less than 
$200 million, 70 percent on the entire 
loan amount. 

(4) If the loan amount is $200 million 
up to and including $250 million, 60 per-
cent on the entire loan amount. 

§ 4279.233 Interest rates. 
The Interest rate for the guaranteed 

loan will be negotiated between the 
Lender and the Borrower and may be 
either fixed or variable, or a combina-
tion thereof, as long as it is a legal 
rate. Interest rates will not be more 
than those rates the Lender custom-
arily charges Borrowers for non-guar-
anteed loans in similar circumstances 
in the ordinary course of business and 
are subject to Agency review and ap-
proval. Lenders are encouraged to uti-
lize the secondary market and pass In-
terest-rate savings on to the Borrower. 

(a) A variable Interest rate must be a 
rate that is tied to a published base 
rate. The variable Interest rate must 
be specified in the Promissory Note 
and may be adjusted at specified inter-
vals during the term of the loan, but 
the adjustments may not be more often 
than once each Calendar Quarter. The 
Lender must incorporate, within the 
variable rate Promissory Note at loan 
closing, the provision for adjustment of 
payment installments. The Lender 
must properly amortize the out-
standing principal balance within the 
prescribed loan maturity in order to 
eliminate the possibility of a balloon 
payment at the end of the loan. 

(b) Any change in the base rate or 
fixed Interest rate between issuance of 
the Conditional Commitment and the 
issuance of the Loan Note Guarantee 
must be approved by the Agency. Ap-
proval of such a change must be shown 
as an amendment to the Conditional 
Commitment and must be reflected on 
the Guaranteed Loan Closing Report. 

(c) It is permissible to have different 
Interest rates on the guaranteed and 
unguaranteed portions of the loan. 

§ 4279.234 Terms of loan. 
The loan terms, other than Interest, 

must be the same for both the guaran-
teed and unguaranteed portions of the 
loan. 

(a) The repayment term for a loan 
under this subpart will be no greater 
than the lesser of 20 years from the 
date of loan closing or the useful life of 
the Project, as determined by the 
Lender and confirmed by the Agency. 
Both the guaranteed and unguaranteed 
portions of the loan must be amortized 
over the same term. 
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(b) A loan’s maturity will take into 
consideration the use of proceeds, the 
useful life of assets being financed, and 
the Borrower’s ability to repay the 
loan. 

(c) The first installment of principal 
and Interest will, if possible, be sched-
uled for payment after the Project is 
operational and has begun to generate 
income. However, the first full install-
ment must be due and payable within 
three years from the date of the Prom-
issory Note and be paid at least annu-
ally thereafter. In cases where there is 
an Interest-only period, Interest will be 
paid at least annually from the date of 
the Promissory Note. 

(d) Only loans that require a periodic 
payment schedule that will retire the 
debt over the term of the loan without 
a balloon payment will be guaranteed 
except the final payment may be the 
funds held in the debt service reserve 
account. 

§ 4279.235 Collateral. 
The Lender is responsible for obtain-

ing and maintaining proper and ade-
quate Collateral to protect the interest 
of the Lender, the Holder, and the 
Agency. Collateral must be of such a 
nature that repayment of the loan is 
reasonably ensured when considered 
with the integrity and ability of 
Project management, soundness of the 
Project, and the Borrower’s prospective 
earnings. The Collateral may include, 
but is not limited to, the following: 
Revenue, land, easements, rights-of- 
way, buildings, machinery, equipment, 
inventory, accounts receivable, con-
tracts, cash, or other accounts, licenses 
and assignments of leases or leasehold 
interest. 

(a) The entire loan, the guaranteed 
and unguaranteed portions, must be se-
cured by a first lien on all assets of the 
Project including all assets in the 
Project budget. The Agency may con-
sider a subordinate lien position on in-
ventory and accounts receivable to 
Working Capital loans including re-
volving lines of credit provided the 
Agency determines the Working Cap-
ital is necessary for the operation and 
with the Subordination, the loan re-
mains adequately secured. 

(b) The entire loan must be secured 
by the same security with equal lien 

priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of the loan will 
neither be paid first nor given any pref-
erence or priority over the guaranteed 
portion. 

§§ 4279.236–4279.242 [Reserved] 

§ 4279.243 Insurance. 
The Lender is responsible for ensur-

ing that required insurance is main-
tained by the Borrower. The Lender 
must be shown as an additional insured 
on insurance policies (or other risk 
sharing instruments) that benefit the 
Project and must be able to assume 
any contracts that are material to the 
Project, including any feedstock or Off- 
Take Agreements, as may be applica-
ble. 

(a) Hazard. Hazard insurance with a 
standard clause naming the Lender as 
mortgagee or loss payee, as applicable, 
is required for the life of the guaran-
teed loan. The amount must be at least 
equal to the replacement value of the 
Collateral or the outstanding balance 
of the loan, whichever is the greater 
amount. 

(b) Life. The Lender may require as 
Collateral an assignment of life insur-
ance to insure against the risk of death 
of persons critical to the success of the 
business. When required, coverage 
must be in amounts necessary to pro-
vide for management succession or to 
protect the business. The Agency may 
require life insurance on key individ-
uals for loans where the Lender has not 
otherwise proposed such coverage. The 
cost of insurance and its effect on the 
applicant’s Working Capital must be 
considered as well as the amount of ex-
isting insurance that could be assigned 
without requiring additional expense. 

(c) Worker compensation. Worker com-
pensation insurance is required in ac-
cordance with State law. 

(d) Flood. National flood insurance is 
required in accordance with applicable 
law. 

(e) Other. The Lender must consider 
whether public liability, business inter-
ruption, malpractice, and other insur-
ance is appropriate to the Borrower’s 
particular business and must require 
the Borrower to obtain such insurance 
as is necessary to protect the interests 
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of the Borrower, the Lender, or the 
Agency. 

§ 4279.244 Appraisals. 
(a) Lenders must obtain appraisals 

for real estate when the value of the 
Collateral exceeds $250,000. Each ap-
praisal must be reported in a manner 
that summarizes all of the information 
necessary for the intended users to un-
derstand the report and contain all in-
formation pertinent to the appraiser’s 
opinions and conclusions. 

(1) Appraisals must not be more than 
one year old, and a more recent ap-
praisal may be requested by the Agen-
cy in order to reflect more current 
market conditions. For loan servicing 
purposes, an appraisal may be updated 
in lieu of a complete new appraisal 
when the original appraisal is more 
than one year old, but less than two 
years old. 

(2) Specialized appraisers will be re-
quired to complete appraisals under 
this section. The Agency may approve 
a waiver of this requirement only if a 
specialized appraiser does not exist in a 
specific industry. The Agency will re-
quire documentation that the appraiser 
has the necessary experience and com-
petency to appraise the property in 
question. 

(3) All real property appraisals asso-
ciated with Agency guaranteed loan 
origination and servicing transactions 
must meet the requirements contained 
in the Financial Institutions Reform, 
Recovery and Enforcement Act 
(FIRREA) of 1989 and the appropriate 
guidelines contained in Standards 1 
and 2 of the Uniform Standards of Pro-
fessional Appraisal Practices (USPAP) 
and be performed by a State Certified 
General Appraiser. Notwithstanding 
any exemption that may exist for 
transactions guaranteed by a Federal 
Government agency, all appraisals ob-
tained by the Lender for origination 
and servicing must conform to the 
Interagency Appraisal and Evaluations 
Guidelines established by the Lender’s 
primary Federal or State regulator. 

(4) All appraisals must include con-
sideration of the potential effects from 
a release of hazardous substances or pe-
troleum products or other environ-
mental hazards on the Market Value of 
the Collateral. The Lender must com-

plete and submit its technical review 
of the appraisal. For construction 
Projects, the Lender must use the ‘‘as- 
completed’’ Market Value of the real 
estate to determine value of the real 
estate property. For all proposals, 
Lenders must obtain a Phase I Envi-
ronmental Site Assessment in accord-
ance with ASTM International Stand-
ards, which should be provided to the 
appraiser for completion of the ap-
praisal. For additional guidance and in-
formation refer to ‘‘Phase I Environ-
mental Site Assessment,’’ published by 
the American Society of Testing and 
Materials. 

(b) Chattels must be evaluated in ac-
cordance with normal banking prac-
tices and generally accepted methods 
of determining value. Chattel apprais-
als must reflect the age, condition, and 
remaining useful life of the equipment. 
If the appraisal is completed by a State 
licensed/certified appraiser, the ap-
praisal report must comply with 
USPAP Standards 7 and 8. 

§ 4279.245 Personal and corporate 
guarantees. 

(a) Unconditional personal and cor-
porate guarantees are required for the 
full term of the loan from Persons own-
ing 20 percent or greater interest in the 
borrower. 

(b) When warranted by an Agency as-
sessment and its credit evaluation, 
guarantees may also be required of par-
ent, subsidiaries, affiliated companies, 
Persons owning less than a 20 percent 
interest in the borrower, or Persons 
whose ownership interest in the Bor-
rower is held indirectly through inter-
mediate entities. 

(c) The Agency may require the guar-
antees to be secured. 

(d) Partial guarantees and exemp-
tions to the requirement for guaran-
tees may be requested by the Lender 
and are subject to concurrence by the 
Agency approval official on a case-by- 
case basis when warranted by an Agen-
cy assessment and its credit evaluation 
in accordance with § 4279.215(b). If par-
tial guarantees are required, the par-
tial guarantee will be at least equal to 
each owner’s percentage of interest in 
the Borrower multiplied by the loan 
amount. 
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(e) All personal and corporate guar-
antors must execute Form RD 4279–14, 
‘‘Unconditional Guarantee,’’ and any 
guarantee form required by the Lender. 
The Agency will retain the original, ex-
ecuted Form RD 4279–14. 

(1) Any amounts paid by the Agency 
on behalf of an Agency Borrower will 
constitute a Federal Debt owed to the 
Agency by the Borrower. 

(2) Any amounts paid by the Agency 
pursuant to a claim by a Lender will 
constitute a Federal Debt owed to the 
Agency by a guarantor of the loan, to 
the extent of the amount of the guar-
antor’s guarantee. 

(3) In all instances under paragraphs 
(c)(1) and (2) of this section, Interest 
charges will be assessed at the Promis-
sory Note Interest rate on the date a 
loss claim is paid. 

§§ 4279.246–4279.255 [Reserved] 

§ 4279.256 Construction planning and 
performing development. 

The Lender and Borrower must com-
ply with paragraphs (a) through (i) of 
this section. The Lender may contract 
for services and may rely on certain 
written materials and other reports to 
be provided by an independent engineer 
and other qualified third parties. 

(a) Design policy. The Lender must 
monitor and require the Borrower en-
sure that all facilities constructed with 
Program funds are designed, and costs 
estimated, by an independent profes-
sional utilizing accepted architectural, 
engineering, and design practices and 
conform to applicable Federal, State, 
and local codes and requirements. 

(b) Project control. (1) The Lender 
must monitor the progress of construc-
tion and confirm the reviews and in-
spections necessary to ensure that con-
struction conforms to applicable Fed-
eral, State, and local code require-
ments have been performed; proceeds 
are used in accordance with the ap-
proved plans, specifications, and con-
tract documents; and that loan funds 
are used for Eligible Project Costs in 
accordance with the purposes approved 
by the Agency in its Conditional Com-
mitment. The Lender must expedi-
tiously report any problems in Project 
development to the Agency. 

(2) The Lender must ensure an onsite 
Project inspector or independent engi-
neer monitors the Project. 

(3) The Lender must monitor the 
Project to confirm that the Project 
will be completed with available funds 
and, once completed, will be used for 
its intended purpose and produce prod-
ucts in the quality and quantity pro-
posed in the completed application ap-
proved by the Agency. Once construc-
tion is completed, the Lender must 
provide the Agency with a copy of the 
notice of completion. 

(4) Prior to the disbursement of con-
struction funds, the Lender shall: 

(i) Have on file the major drawings 
issued for construction and major 
equipment specifications issued for 
procurement; 

(ii) Have a detailed timetable for the 
Project with a corresponding budget of 
costs, setting forth the parties respon-
sible for payment; 

(iii) Ensure that the independent en-
gineer confirms that the budget is ade-
quate for the Project; 

(iv) Require the Borrower to have a 
firm fixed-price engineering, procure-
ment and construction (EPC) contract 
in place which includes performance 
guarantees customary and reasonable 
for a project of this nature or engineer-
ing, construction, and procurement 
contracts in place with vendors and 
construction contractors for the con-
struction of the Project, each on cus-
tomary terms and conditions; 

(v) Require provisions for change 
order approvals, a retainage percent-
age, and a disbursement schedule; 

(vi) Require the Borrower to have 
contingencies in place to handle un-
foreseeable cost overruns without seek-
ing additional Agency assistance. 
These contingencies must be agreed to 
by the Agency. 

(c) Changes and cost overruns. The 
Borrower is responsible for any 
changes or cost overruns. If any such 
change or cost overrun occurs, then 
any change order must be expressly ap-
proved by the Agency, which approval 
shall not be unreasonably withheld, 
and neither the Lender nor Borrower 
will divert funds from purposes identi-
fied in the guaranteed loan application 
approved by the Agency to pay for any 
such change or cost overrun without 
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the express written approval of the 
Agency. In no event will the current 
loan be modified or a subsequent guar-
anteed loan be approved to cover any 
such changes or costs. In the event of 
any of the aforementioned increases in 
cost or expenses, the Borrower must 
provide for such increases in a manner 
that does not diminish the Borrower’s 
operating capital. Failure to comply 
with the terms of this paragraph (c) 
will be considered a Material Adverse 
Change in the Borrower’s financial con-
dition, and the Lender must address 
this matter, in writing, to the Agency’s 
satisfaction. 

(d) New draw certifications. The fol-
lowing three certifications are required 
for each new draw: 

(1) Certification by the Project engi-
neer to the Lender that the work re-
ferred to in the draw has been success-
fully completed; 

(2) Certification that all debts have 
been paid and all mechanics’ liens have 
been waived; and 

(3) Certification that the Borrower is 
complying with the Davis-Bacon Act 
(see paragraph (h) of this section). 

(e) Surety. Surety, as the term is 
commonly used in the industry, will be 
required. The Borrower must have ei-
ther 100 percent performance/payment 
bonds on the contractors or a guar-
antee from a creditworthy parent enti-
ty or an alternative acceptable to the 
Lender and the Agency and must be se-
cured. The bonding agent must be list-
ed on Treasury Circular 570. 

(f) Equal opportunity. For all con-
struction contracts in excess of $10,000, 
the contractor must comply with Exec-
utive Order 11246, entitled ‘‘Equal Em-
ployment Opportunity,’’ as amended by 
Executive Order 11375, and as supple-
mented by applicable Department of 
Labor regulations (41 CFR part 60). The 
Borrower and Lender are responsible 
for ensuring that the contractor com-
plies with these requirements. 

(g) Americans with Disabilities Act 
(ADA). Construction of or addition to 
facilities that accommodate the public 
or commercial facilities, as defined by 
the ADA, must comply with the ADA. 

(h) Wage rates. As a condition of re-
ceiving a loan guaranteed under this 
subpart, each Borrower shall ensure 
that all laborers and mechanics em-

ployed by contractors or subcontrac-
tors in the performance of construction 
work financed in whole or in part with 
guaranteed loan funds under this sub-
part shall be paid wages at rates not 
less than those prevailing on similar 
construction in the locality as deter-
mined by the Secretary of Labor in ac-
cordance with sections 3141 through 
3144, 3146, and 3147 of title 40, U.S.C. 
Awards under this subpart are further 
subject to the relevant regulations con-
tained in 29 CFR part 5. 

(i) Reporting during construction. 
Lenders must submit monthly con-
struction and quarterly progress re-
ports to the Agency, as specified in 
paragraphs (i)(1) and (2), respectively, 
of this section and the Borrower infor-
mation specified in paragraph (i)(3) of 
this section. 

(1) Monthly construction reports doc-
umenting the use of the Project fund-
ing until construction is completed. 
The reports must include the following: 

(i) Certifications for each draw re-
quest: 

(A) Certification by the independent 
engineer to the Lender that the work 
referred to in the draw has been suc-
cessfully completed; 

(B) Certification from the Borrower 
and independent engineer or that the 
proceeds of the prior draw have been 
applied to Eligible Project Costs in ac-
cordance with the draw request and 
that the contractors have delivered 
mechanics’ lien waivers in connection 
with such draw; and 

(C) Certification from the Borrower 
as to its compliance with the Davis- 
Bacon Act confirmed by the inde-
pendent engineer; 

(ii) List of invoices; 
(iii) Detail of equity and Guaranteed 

Loan funds paid to date; 
(iv) Status of construction and in-

spection reports; and 
(v) Concerns, potential problems, 

cost overruns, etc. 
(2) Quarterly progress reports by the 

end of each Calendar Quarter, unless 
more frequent ones are needed as deter-
mined by the Agency, through the time 
when the facility is producing at its de-
signed capacity at a steady state. 
These reports must contain, at a min-
imum, planned and completed con-
struction milestones, loan advances, 
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and personnel hiring, training, and re-
tention and commissioning and ramp- 
up milestones and performance reports. 
This requirement applies to both the 
development and construction of Com-
mercial-Scale Biorefineries and to the 
Retrofitting of existing facilities using 
Eligible Technology for the develop-
ment of Advanced Biofuels and 
Biobased Products including Renew-
able Chemicals. The Lender must expe-
ditiously report any problems in 
Project development to the Agency. 

(3) Once construction is completed, 
the Lender must provide the Agency 
with: 

(i) A copy of all required material 
building permits, with sign-offs; 

(ii) Notice of Completion or an Agen-
cy approved equivalent; and 

(iii) Final accounting of sources and 
uses of all Project funds. 

§§ 4279.257–4279.258 [Reserved] 

§ 4279.259 Borrower responsibilities. 
(a) Federal, State, and local regula-

tions. Borrowers must comply with all 
Federal, State, and local laws and rules 
that are in existence and that affect 
the Project including, but not limited 
to: 

(1) Land use zoning; 
(2) Health, safety, and sanitation 

standards as well as design and instal-
lation standards; and 

(3) Protection of the environment 
and consumer affairs. 

(b) Permits, agreements, and licenses. 
Borrowers must obtain all permits, 
agreements, and licenses that are ap-
plicable to the Project. 

(c) Insurance. The Borrower is respon-
sible for maintaining all hazard, flood, 
liability, worker compensation, and 
personal life insurance, when required, 
for the Project. 

(d) Access to Borrower’s records. Ex-
cept as provided by law, upon request 
by the Agency, the Borrower will per-
mit representatives of the Agency (or 
other Federal agencies as authorized 
by the Agency) to inspect and make 
copies of any of the records of the Bor-
rower’s Project. Such inspection and 
copying may be made during regular 
office hours of the Borrower or at any 
other time agreed upon between the 
Borrower and the Agency. 

(e) Access to the Project. The Borrower 
must allow the Agency access to the 
Project and its performance informa-
tion until the loan is repaid in full and 
permit periodic inspections of the 
Project by a representative of the 
Agency. 

APPLICATIONS 

§ 4279.260 Guarantee applications— 
general. 

(a) Application submittal. (1) For each 
guarantee request, the Lender or the 
Borrower must submit to the Agency a 
non-binding letter of intent to apply 
for loan guarantee not less than 30 cal-
endar days prior to the application 
deadline as provided in paragraph (b) of 
this section. The letter must identify 
the Borrower, the Lender and Project 
sponsors; describe the Project and 
Project location; describe the proposed 
feedstock, primary technologies of the 
facility and primary products pro-
duced; estimate the Total Project Cost 
and amount of loan requested; and any 
additional information specified in the 
annual FEDERAL REGISTER notice, if 
any. Applications that do not submit a 
letter of intent may be accepted by the 
Agency at the Agency’s discretion. 

(2) For each guarantee request, the 
Lender must submit to the Agency an 
application that is in conformance 
with § 4279.261. The methods of applica-
tion submittal will be specified in the 
annual FEDERAL REGISTER notice. 

(b) Application deadline. Unless other-
wise specified by the Agency in a no-
tice published in the FEDERAL REG-
ISTER, application deadlines are Octo-
ber 1 and April 1 of each year. Com-
plete applications must be received by 
the Agency on or before April 1 of each 
year to be considered for funding for 
that fiscal year. If the application 
deadline falls on a weekend or an ob-
served holiday, the deadline will be the 
next Federal business day. The dead-
lines in this paragraph (b) relate to 
Phase 1 applications in accordance 
with § 4279.261. 

(c) Incomplete applications. Incom-
plete applications will be rejected. 
Lenders will be informed of the ele-
ments that made the application in-
complete. If a resubmitted application 
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