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(k) The Holder and the Secretary may 
agree to a formal or informal plan of reorga-
nization in respect of the Borrower, to in-
clude a restructuring of the Guaranteed Obli-
gation and other applicable debt of the Bor-
rower on such terms and conditions as the 
Secretary determines are in the best interest 
of the United States. 

§ 609.14 Preservation of collateral. 
(a) If the Secretary exercises his right 

under the Loan Guarantee Agreement to re-
quire the holder of pledged collateral to take 
such actions as the Secretary (subject to any 
applicable Intercreditor Agreement) may 
reasonably require to provide for the care, 
preservation, protection, and maintenance of 
such collateral so as to enable the United 
States to achieve maximum recovery from 
the collateral, the Secretary shall, subject to 
compliance with the Antideficiency Act, 31 
U.S.C. 1341 et seq., reimburse the holder of 
such collateral for reasonable and appro-
priate expenses incurred in taking actions 
required by the Secretary (unless otherwise 
provided in applicable agreements). Except 
as provided in § 609.13, no party may waive or 
relinquish, without the consent of the Sec-
retary, any such collateral to which the 
United States would be subrogated upon pay-
ment under the Loan Guarantee Agreement. 

(b) In the event of a default, the Secretary 
may enter into such contracts as he deter-
mines are required or appropriate, taking 
into account the term of any applicable 
Intercreditor Agreement, to care for, pre-
serve, protect or maintain collateral pledged 
in respect of Guaranteed Obligations. The 
cost of such contracts may be charged to the 
Borrower. 

§ 609.15 Audit and access to records. 
Each Loan Guarantee Agreement and re-

lated documents shall provide that: 
(a) The Eligible Lender, or DOE in conjunc-

tion with the Federal Financing Bank where 
loans are funded by the Federal Financing 
Bank or other Holder or other party serv-
icing the Guaranteed Obligations, as applica-
ble, and the Borrower, shall keep such 
records concerning the Eligible Project as 
are necessary, including the Application, 
Term Sheet, Conditional Commitment, Loan 
Guarantee Agreement, Credit Agreement, 
mortgage, note, disbursement requests and 
supporting documentation, financial state-
ments, audit reports of independent account-
ing firms, lists of all Eligible Project assets 
and non-Eligible Project assets pledged in re-
spect of the Guaranteed Obligations, all off- 
take and other revenue producing agree-
ments, documentation for all Eligible 
Project indebtedness, income tax returns, 
technology agreements, documentation for 
all permits and regulatory approvals and all 
other documents and records relating to the 
Borrower or the Eligible Project, as deter-

mined by the Secretary, to facilitate an ef-
fective audit and performance evaluation of 
the Eligible Project; and 

(b) The Secretary and the Comptroller 
General, or their duly authorized representa-
tives, shall have access, for the purpose of 
audit and examination, to any pertinent 
books, documents, papers and records of the 
Borrower, Eligible Lender or DOE or other 
Holder or other party servicing the Guaran-
teed Obligation, as applicable. Such inspec-
tion may be made during regular office hours 
of the Borrower, Eligible Lender or DOE or 
other Holder, or other party servicing the El-
igible Project and the Guaranteed Obliga-
tions, as applicable, or at any other time 
mutually convenient. 

§ 609.16 Deviations. 
(a) To the extent that the requirements 

under this part are not specified by the Act 
or other applicable statutes, DOE may au-
thorize deviations from the requirements of 
this part upon: 

(1) Either receipt from the Applicant, Bor-
rower or Project Sponsor, as applicable, of— 

(i) A written request that the Secretary de-
viate from one or more requirements; and 

(ii) A supporting statement briefly describ-
ing one or more justifications for such devi-
ation; or 

(iii) A determination by the Secretary in 
his discretion to undertake a deviation; 

(2) A finding by the Secretary that such de-
viation supports program objectives and the 
special circumstances stated in the request 
make such deviation clearly in the best in-
terest of the Government; and 

(3) If the waiver would constitute a sub-
stantial change in the financial terms of the 
Loan Guarantee Agreement and related doc-
uments, consultation by DOE with OMB and 
the Secretary of the Treasury. 

(b) If a deviation under this section results 
in an increase in the applicable Credit Sub-
sidy Cost, such increase shall be funded ei-
ther by additional fees paid by or on behalf 
of the Borrower or, if an appropriation is 
available by means of an appropriations act. 
The Secretary has discretion to determine 
how the cost of a deviation is funded. 
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otherwise noted. 

Subpart A—General 

§ 611.1 Purpose. 

This part is issued by the Depart-
ment of Energy (DOE) pursuant to sec-
tion 136 of the Energy Independence 
and Security Act of 2007, Public Law 
110–140, as amended by section 129 of 
Public Law 110–329. Specifically, sec-
tion 136(e) directs DOE to promulgate 
an interim final rule establishing regu-
lations that specify eligibility criteria 
and that contain other provisions that 
the Secretary deems necessary to ad-
minister this section and any loans 
made by the Secretary pursuant to this 
section. 

§ 611.2 Definitions. 

The definitions contained in this sec-
tion apply to provisions contained in 
both subpart A and subpart B. 

Adjusted average fuel economy means a 
harmonic production weighted average 
of the combined fuel economy of all ve-
hicles in a fleet, which were subject to 
CAFE. 

Advanced technology vehicle means a 
passenger automobile or light truck 
that meets— 

(1) The Bin 5 Tier II emission stand-
ard established in regulations issued by 
the Administrator of the Environ-
mental Protection Agency under sec-
tion 202(i) of the Clean Air Act (42 
U.S.C. 7521(i)), as of the date of applica-
tion, or a lower-numbered Bin emission 
standard; 

(2) Any new emission standard in ef-
fect for fine particulate matter pre-
scribed by the Administrator under 
that Act (42 U.S.C. 7401 et seq.), as of 
the date of application; and 

(3) At least 125 percent of the har-
monic production weighted average 
combined fuel economy, for vehicles 
with substantially similar attributes in 
model year 2005. 

Agreement means the contractual 
loan arrangement between DOE and a 
Borrower for a loan made by and 
through the Federal Financing Bank 
with the full faith and credit of the 
United States government on the prin-
cipal and interest. 

Applicant means a party that submits 
a substantially complete application 
pursuant to this part. 

Application means the compilation of 
the materials required by this part to 
be submitted to DOE by an Applicant. 
One Application can include requests 
for one or more loans and one or more 
projects. However, an Application cov-
ering more than one project must con-
tain complete and separable informa-
tion with respect to each project. 

Automobile is used as that term is de-
fined in 49 CFR part 523. 

Borrower means an Applicant that re-
ceives a loan under this Program. 

CAFE means the Corporate Average 
Fuel Economy program of the Energy 
Policy and Conservation Act, 49 U.S.C. 
32901 et seq. 

Combined fuel economy means the 
combined city/highway miles per gal-
lon values, as are reported in accord-
ance with section 32904 of title 49, 
United States Code. If CAFE compli-
ance data is not available, the com-
bined average fuel economy of a vehi-
cle must be demonstrated through the 
use of a peer-reviewed model. 

DOE or Department means the United 
States Department of Energy. 
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