AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Commodity Futures Trading Commission

MISCELLANEOUS

§1.40 Crop, market information let-
ters, reports; copies required.

Each futures commission merchant,
each retail foreign exchange dealer,
each introducing broker, and each
member of a contract market or a swap
execution facility shall, upon request,
furnish or cause to be furnished to the
Commission a true copy of any letter,
circular, telecommunication, or report
published or given general circulation
by such futures commission merchant,
retail foreign exchange dealer, intro-
ducing broker, member or eligible con-
tract participant which concerns crop
or market information or conditions
that affect or tend to affect the price of
any commodity, including any ex-
change rate, and the true source of or
authority for the information con-
tained therein.

[77 FR 66329, Nov. 2, 2012]
§§1.41-1.45 [Reserved]

§1.46 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and sales.
(1) Except with respect to purchases or
sales which are for omnibus accounts,
or where the customer or account con-
troller has instructed otherwise, any
futures commission merchant who, on
or subject to the rules of a designated
contract market:

(i) Purchases any commodity for fu-
ture delivery for the account of any
customer when the account of such
customer at the time of such purchase
has a short position in the same future
of the same commodity on the same
market;

(ii) Sells any commodity for future
delivery for the account of any cus-
tomer when the account of such cus-
tomer at the time of such sale has a
long position in the same future of the
same commodity on the same market;

(iii) Purchases a put or call option
for the account of any customer when
the account of such customer at the
time of such purchase has a short put
or call option position with the same
underlying futures contract or same
underlying commodity, strike price,
expiration date and contract market as
that purchased; or
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(iv) Sells a put or call option for the
account of any customer when the ac-
count of such customer at the time of
such sale has a long put or call option
position with the same underlying fu-
tures contract or same underlying
commodity, strike price, expiration
date and contract market as that
sold—shall on the same day apply such
purchase or sale against such pre-
viously held short or long futures or
option position, as the case may be,
and shall, for futures transactions,
promptly furnish such customer a
statement showing the financial result
of the transactions involved and, if ap-
plicable, that the account was intro-
duced to the futures commission mer-
chant by an introducing broker and the
names of the futures commission mer-
chant and introducing broker.

(2) Any futures commission merchant
or retail foreign exchange dealer who:

(i) Engages in a retail forex trans-
action involving the purchase of any
currency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such purchase has an open retail
forex transaction for the sale of the
same currency;

(ii) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such sale has an open retail forex
transaction for the purchase of the
same currency;

(iii) Purchases a put or call option in-
volving foreign currency for the ac-
count of any customer when the ac-
count of such customer at the time of
such purchase has a short put or call
option position with the same under-
lying currency, strike price, and expi-
ration date as that purchased; or

(iv) Sells a put or call option involv-
ing foreign currency for the account of
any customer when the account of such
customer at the time of such sale has a
long put or call option position with
the same underlying currency, strike
price, and expiration date as that
sold—shall immediately apply such
purchase or sale against such pre-
viously held opposite transaction, and
shall promptly furnish such retail forex
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customer a statement showing the fi-
nancial result of the transactions in-
volved and, if applicable, that the ac-
count was introduced to the futures
commission merchant or retail foreign
exchange dealer by an introducing
broker and the names of the futures
commission merchant or retail foreign
exchange dealer, and the introducing
broker.

(b) Close-out against oldest open poSi-
tion. In all instances wherein the short
or long futures, retail forex transaction
or option position in such customer’s
or retail forex customer’s account im-
mediately prior to such offsetting pur-
chase or sale is greater than the quan-
tity purchased or sold, the futures
commission merchant or retail foreign
exchange dealer shall apply such off-
setting purchase or sale to the oldest
portion of the previously held short or
long position: Provided, That upon spe-
cific instructions from the customer
the offsetting transaction shall be ap-
plied as specified by the customer
without regard to the date of acquisi-
tion of the previously held position;
and Provided, further, that a futures
commission merchant or retail foreign
exchange dealer, if permitted by the
rules of a registered futures associa-
tion, may offset, at the customer’s re-
quest, retail forex transactions of the
same size, even if the customer holds
other transactions of a different size,
but in each case must offset the trans-
action against the oldest transaction of
the same size. Such instructions may
also be accepted from any person who,
by power of attorney or otherwise, ac-
tually directs trading in the customer’s
or retail forex customer’s account un-
less the person directing the trading is
the futures commission merchant or
retail foreign exchange dealer (includ-
ing any partner thereof), or is an offi-
cer, employee, or agent of the futures
commission merchant or retail foreign
exchange dealer. With respect to every
such offsetting transaction that, in ac-
cordance with such specific instruc-
tions, is not applied to the oldest por-
tion of the previously held position,
the futures commission merchant or
retail foreign exchange dealer shall
clearly show on the statement issued
to the customer or retail forex cus-
tomer in connection with the trans-
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action, that because of the specific in-
structions given by or on behalf of the
customer or retail forex customer the
transaction was not applied in the
usual manner, i.e., against the oldest
portion of the previously held position.
However, no such showing need be
made if the futures commission mer-
chant or retail foreign exchange dealer
has received such specific instructions
in writing from the customer or retail
forex customer for whom such account
is carried.

(c) In-and-out trades; day trades. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section shall
not be deemed to require the applica-
tion of purchases or sales closed out
during the same day (commonly known
as ‘‘in-and-out trades’ or ‘‘day trades’)
against short or long positions carried
forward from a prior date.

(d) Ezceptions. The provisions of this
section shall not apply to:

(1) Purchases or sales of commodity
options constituting ‘‘bona fide hedg-
ing transactions’’ pursuant to rules of
the contract market which have been
adopted in accordance with the re-
quirements of §1.61(b) and approved by
the Commission pursuant to; section
ba(a)(12)(A) of the Act Provided, That
no contract market or futures commis-
sion merchant shall permit such option
positions to be offset other than by
open and competitive execution in the
trading pit or ring provided by the con-
tract market, during the regular hours
prescribed by the contract market for
trading in such commodity option.

(2) Purchases or sales constituting
“‘bona fide hedging transactions’ as de-
fined in §1.3(z); nor

(3) Sales during a delivery period for
the purpose of making delivery during
such delivery period if such sales are
accompanied by instructions to make
delivery thereon, together with ware-
house receipts or other documents nec-
essary to effectuate such delivery.

(4)—(7) [Reserved]

(8) Purchases or sales held in error
accounts, including but not limited to
floor broker error accounts, and pur-
chases or sales identified as errors at
the time they are assigned to an ac-
count that contains other purchases or
sales not identified as errors and held
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in that account (‘‘error trades’), pro-
vided that:

(i) Each error trade does not offset
another error trade held in the same
account;

(ii) Bach error trade is offset by open
and competitive means on or subject to
the rules of a contract market by not
later than the close of business on the
business day following the day the
error trade is discovered and assigned
to an error account or identified as an
error trade, unless at the close of busi-
ness on the business day following the
discovery of the error trade, the rel-
evant market has reached a daily price
fluctuation limit and the trader is un-
able to offset the error trade, in which
case the error trade must be offset as
soon as practicable thereafter; and

(iii) No error trade is closed out by
transferring such an open position to
another account also controlled by
that same trader.

(e) The statements required by para-
graph (a) of this section may be fur-
nished to the customer or the person
described in §1.33(d) by means of elec-
tronic transmission, in accordance
with §1.33(g).

(Approved by the Office of Management and
Budget under control number 3038-0007)

(Secs. 4g, 5, 42 Stat. 1000, 49 Stat. 1496; 7
U.S.C. 6g, 7; secs. 4g, 5, 8a; 7T U.S.C. 6g, 7, 12a)

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.46, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§§1.47-1.48 [Reserved]

§1.49 Denomination of customer funds
and location of depositories.

(a) Definitions. For purposes of this
section:

(1) Money center country. This term
means Canada, France, Italy, Ger-
many, Japan, and the United Kingdom.

(2) Money center currency. This term
means the currency of any money cen-
ter country and the Euro.

(b) Permissible denominations of obliga-
tions. (1) Subject to the terms and con-
ditions set forth in this section, a fu-
tures commission merchant’s obliga-
tions to a customer shall be denomi-
nated:
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(i) In the United States dollar;

(ii) In a currency in which funds were
deposited by the customer or were con-
verted at the request of the customer,
to the extent of such deposits and con-
versions; or

(iii) In a currency in which funds
have accrued to the customer as a re-
sult of trading conducted on a des-
ignated contract market, to the extent
of such accruals.

(2)(1) A futures commission merchant
shall prepare and maintain a written
record of each transaction converting
customer funds from one currency to
another.

(ii) A written record prepared under
paragraph (b)(2)(i) of this section must
include the date the transaction was
executed, the currencies converted, the
amount converted, and the resulting
amount.

(iii) The information required under
paragraph (b)(2)(ii) of this section must
be provided to the customer upon the
customer’s request.

(c) Permissible locations of depositories.
(1) Unless a customer provides instruc-
tions to the contrary, a futures com-
mission merchant or a derivatives
clearing organization may hold cus-
tomer funds:

(i) In the United States;

(ii) In a money center country; or

(iii) In the country of origin of the
currency.

(2) A futures commission merchant
or derivatives clearing organization
may hold customer funds outside the
United States, in a jurisdiction that is
not a money center country, or the
country of origin of the currency only
to the extent authorized by the cus-
tomer, provided, that the futures com-
mission merchant or derivatives clear-
ing organization must make and main-
tain a written record of such authoriza-
tion. Notwithstanding the foregoing, in
no event shall a futures commission
merchant or a derivatives clearing or-
ganization hold customer funds in a re-
stricted country subject to sanctions
by the Office of Foreign Assets Control
of the U.S. Department of Treasury.

(d) Qualifications for depositories. (1)
To hold customer funds required to be
segregated pursuant to the Act and
§§1.20 through 1.30, 1.32 and 1.36, a de-
pository must provide the depositing
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futures commission merchant or de-
rivatives clearing organization with
the appropriate written acknowledg-
ment as required under §§1.20 and 1.26.

(2) A depository, if located in the
United States, must be:

(i) A bank or trust company;

(ii) A futures commission merchant
registered as such with the Commis-
sion; or

(iii) A derivatives clearing organiza-
tion.

(3) A depository, if located outside
the United States, must be:

(i) A bank or trust company that has
in excess of $1 billion of regulatory
capital;

(ii) A futures commission merchant
that is registered as such with the
Commission; or

(iii) A derivatives clearing organiza-
tion.

(e) Segregation requirements. (1) Each
futures commission merchant and each
derivatives clearing organization must,
as of the close of each business day,
hold in segregated accounts on behalf
of commodity or option customers:

(i) Sufficient United States dollars,
held in the United States, to meet all
United States dollar obligations; and

(ii) Sufficient funds in each other
currency to meet obligations in such
currency.

(2) Notwithstanding paragraph
(e)(1)(ii) of this section, assets denomi-
nated in one currency may be held to
meet obligations denominated in an-
other currency as follows:

(i) United States dollars may be held
in the United States or in money cen-
ter countries to meet obligations de-
nominated in any other currency; and

(ii) Funds in money center currencies
may be held in the United States or in
money center countries to meet obliga-
tions denominated in currencies other
than the United States dollar.

(3) Each futures commission mer-
chant and each derivatives clearing or-
ganization shall make and maintain
records sufficient to demonstrate com-
pliance with this paragraph (e).

[68 FR 5551, Feb. 4, 2003, as amended at 76 FR
44264, July 25, 2011; 77 FR 66330, Nov. 2, 2012]
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§§1.50-1.51 [Reserved]

§1.52 Self-regulatory organization
adoption and surveillance of min-
imum financial requirements.

(a) For purposes of this section, the
following terms are defined as follows:

(1) Examinations expert is defined as a
Nationally recognized accounting and
auditing firm with substantial exper-
tise in audits of futures commission
merchants, risk assessment and inter-
nal control reviews, and is an account-
ing and auditing firm that is accept-
able to the Commission; and

(2) Self-regulatory organization means
a contract market (as defined in
§1.3(h)) or a registered futures associa-
tion under section 17 of the Act. The
term ‘‘self-regulatory organization’ for
purpose of this section does not include
a swap execution facility (as defined in
§1.3(rrrr)).

(b)(1) Each self-regulatory organiza-
tion must adopt rules prescribing min-
imum financial and related reporting
requirements for members who are reg-
istered futures commission merchants
or registered retail foreign exchange
dealers. Each self-regulatory organiza-
tion other than a contract market
must adopt rules prescribing minimum
financial and related reporting require-
ments for members who are registered
introducing brokers. The self-regu-
latory organization’s minimum finan-
cial and related reporting requirements
must be the same as, or more stringent
than, the requirements contained in
§§1.10 and 1.17, for futures commission
merchants and introducing brokers,
and §§5.7 and 5.12 of this chapter for re-
tail foreign exchange dealers; provided,
however, that a self-regulatory organi-
zation may permit its member reg-
istrants that are registered with the
Securities and Exchange Commission
as securities brokers or dealers to file
(in accordance with §1.10(h)) a copy of
their Financial and Operational Com-
bined Uniform Single Report under the
Securities Exchange Act of 1934
(““FOCUS Report’’), Part II, Part IIA,
or Part II CSE, as applicable, in lieu of
Form 1-FR; provided, further, that such
self-regulatory organization must re-
quire such member registrants to pro-
vide all information in Form 1-FR that
is not included in the FOCUS Report
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Part II, Part IIA, or Part CSE provided
by such member registrant. The defini-
tion of adjusted net capital must be the
same as that prescribed in §1.17(c) for
futures commission merchants and in-
troducing brokers, and §5.7(b)(2) of this
chapter for futures commission mer-
chants offering or engaging in retail
forex transactions and for retail for-
eign exchange dealers.

(2) In addition to the requirements
set forth in paragraph (b)(1) of this sec-
tion, each self-regulatory organization
that has a futures commission mer-
chant member registrant must adopt
rules prescribing risk management re-
quirements for futures commission
merchant member registrants that
shall be the same as, or more stringent
than, the requirements contained in
§1.11.

(c)(1) Each self-regulatory organiza-
tion must establish and operate a su-
pervisory program that includes writ-
ten policies and procedures concerning
the application of such supervisory
program in the examination of its
member registrants for the purpose of
assessing whether each member reg-
istrant is in compliance with the appli-
cable self-regulatory organization and
Commission regulations governing
minimum net capital and related fi-
nancial requirements, the obligation to
segregate customer funds, risk man-
agement requirements, financial re-
porting requirements, recordkeeping
requirements, and sales practice and
other compliance requirements. The
supervisory program also must address
the following elements:

(i) Adequate levels and independence of
examination staff. A self-regulatory or-
ganization must maintain staff of an
adequate size, training, and experience
to effectively implement a supervisory
program. Staff of the self-regulatory
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair
its independence nor appear to impair
its independence in matters related to
the supervisory program. The self-regu-
latory organization must provide an-
nual ethics training to all staff with re-
sponsibilities for the supervisory pro-
gram.
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(ii) Ongoing surveillance. A self-regu-
latory organization’s ongoing surveil-
lance of member registrants must in-
clude the review and analysis of finan-
cial reports and regulatory mnotices
filed by member registrants with the
designated self-regulatory organiza-
tion.

(iii) High-risk firms. A self-regulatory
organization’s supervisory program
must include procedures for identifying
member registrants that are deter-
mined to pose a high degree of poten-
tial financial risk, including the poten-
tial risk of loss of customer funds.
High-risk member registrants must in-
clude firms experiencing financial or
operational difficulties, failing to meet
segregation or mnet capital require-
ments, failing to maintain current
books and records, or experiencing ma-
terial inadequacies in internal con-
trols. Enhanced monitoring for high
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to
assess compliance with self-regulatory
organization and Commission require-
ments.

(iv) On-site examinations. (A) A self-
regulatory organization must conduct
routine periodic on-site examinations
of member registrants. Member futures
commission merchants and retail for-
eign exchange dealers must be subject
to on-site examinations no less fre-
quently than once every eighteen
months. A self-regulatory organization
shall establish a risk-based method of
establishing the scope of each on-site
examination; provided, however, that
the scope of each on-site examination
of a futures commission merchant or
retail foreign exchange dealer must in-
clude an assessment of whether the
registrant is in compliance with appli-
cable Commission and self-regulatory
organization minimum capital, cus-
tomer fund protection, recordkeeping,
and reporting requirements.

(B) A self-regulatory organization
other than a contract market must es-
tablish the frequency of on-site exami-
nations of member introducing brokers
that do not operate pursuant to guar-
antee agreements with futures commis-
sion merchants or retail foreign ex-
change dealers using a risk-based ap-
proach, which takes into consideration
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the time elapsed since the self-regu-
latory organization’s previous exam-
ination of the introducing broker.

(C) A self-regulatory organization
must conduct on-site examinations of
member registrants in accordance with
uniform examination programs and
procedures that have been submitted to
the Commission.

(v) Adequate documentation. A self-
regulatory organization must ade-
quately document all aspects of the op-
eration of the supervisory program, in-
cluding the conduct of risk-based scope
setting and the risk-based surveillance
of high-risk member registrants, and
the imposition of remedial and puni-
tive action(s) for material violations.

(2) In addition to the requirements
set forth in paragraph (c)(1) of this sec-
tion, the supervisory program of a self-
regulatory organization that has a reg-
istered futures commission merchant
member must satisfy the following re-
quirements:

(i) The supervisory program must set
forth in writing the examination stand-
ards that the self-regulatory organiza-
tion must apply in its examination of
its registered futures commission mer-
chant member. The supervisory pro-
gram must be based on controls testing
and substantive testing, and must ad-
dress all areas of risk to which the fu-
tures commission merchant can rea-
sonably be foreseen to be subject. The
supervisory program must be based on
an understanding of the internal con-
trol environment to determine the na-
ture, timing and extent of the controls
and substantive testing to be per-
formed. The determination as to which
elements of the supervisory program
are to be performed on any examina-
tion must be based on the risk profile
of each registered futures commission
merchant member.

(ii) All aspects of the supervisory
program, including the standards pur-
suant to paragraph (c)(2)(iii) of this
section, must, at minimum, conform to
auditing standards issued by the Public
Company Accounting Oversight Board
as such standards would be applicable
to a non-financial statement audit.
These standards would include the
training and proficiency of the auditor,
due professional care in the perform-
ance of work, consideration of fraud in
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an audit, audit risk and materiality in
conducting an audit, planning and su-
pervision, understanding the entity
and its environment and assessing the
risks of material misstatement, per-
forming audit procedures in response
to assessed risk and evaluating the
audit evidence obtained, auditor’s com-
munication with those charged with
governance, and communicating inter-
nal control matters identified in an
audit.

(iii) The supervisory program must,
at a minimum, have standards address-
ing the following:

(A) The ethics of an examiner;

(B) The independence of an examiner;

(C) The supervision, review, and qual-
ity control of an examiner’s work prod-
uct;

(D) The evidence and documentation
to be reviewed and retained in connec-
tion with an examination;

(E) The sampling size and techniques
used in an examination;

(F) The examination risk assessment
process;

(G) The examination planning proc-
ess;

(H) Materiality assessment;

(I) Quality control procedures to en-
sure that the examinations maintain
the level of quality expected;

(J) Communications between an ex-
aminer and the regulatory oversight
committee, or the functional equiva-
lent of the regulatory oversight com-
mittee, of the self-regulatory organiza-
tion of which the futures commission
merchant is a member;

(K) Communications between an ex-
aminer and a futures commission mer-
chant’s audit committee of the board
of directors or other similar governing
body;

(L) Analytical review procedures;

(M) Record retention; and

(N) Required items for inclusion in
the examination report, such as repeat
violations, material items, and high
risk issues. The examination report is
intended solely for the information and
use of the self-regulatory organizations
and the Commission, and is not in-
tended to be and should not be used by
any other person or entity.

(iv) A self-regulatory organization
must cause an examinations expert to
evaluate the supervisory program and
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such self-regulatory organization’s ap-
plication of the supervisory program at
least once every three years.

(A) The self-regulatory organization
must obtain from such examinations
expert a written report on findings and
recommendations issued under the con-
sulting services standards of the Amer-
ican Institute of Certified Public Ac-
countants that includes the following:

(I) A statement that the examina-
tions expert has evaluated the super-
visory program, including the suffi-
ciency of the risk-based approach and
the internal controls testing thereof,
and comments and recommendations in
connection with such evaluation from
such examinations expert;

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the supervisory program by the
self-regulatory organization, and com-
ments and recommendations in connec-
tion with such evaluation from such
examinations expert; and

(3) The examinations expert’s report
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entity’s inter-
nal control environment;

(4) A discussion and recommendation
of any new or best practices as pre-
scribed by industry sources, including,
but not limited to, those from the
American Institute of Certified Public
Accountants, the Public Company Ac-
counting Oversight Board, the Insti-
tute of Internal Auditors, and The Risk
Management Association.

(B) The self-regulatory organization
must provide the written report to the
Commission no later than thirty days
following the receipt thereof. The self-
regulatory organization may also pro-
vide to the Commission a response, in
writing, to any of the findings, com-
ments or recommendations made by
the examinations expert. Upon resolu-
tion of any questions or comments
raised by the Commission, and upon
written notice from the Commission
that it has no further comments or
questions on the supervisory program
as amended (by reason of the examina-
tions expert’s proposals, considerations
of the Commission’s questions or com-
ments, or otherwise), the self-regu-
latory organization shall commence
applying such supervisory program as
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the standard for examining its reg-
istered futures commission merchant
members for all examinations con-
ducted with an ‘‘as-of”’ date later than
the date of the Commission’s written
notification.

(v) The supervisory program must re-
quire the self-regulatory organization
to report to its risk and/or audit com-
mittee of the board of directors, or a
functional equivalent committee, with
timely reports of the activities and
findings of the supervisory program to
assist the risk and/or audit committee
of the board of directors, or a func-
tional equivalent committee, to fulfill
its responsibility of overseeing the ex-
amination function.

(vi) The initial supervisory program
shall be established as follows. Within
180 days following the effective date of
this section, or such other time as the
Commission may approve, the self-reg-
ulatory organization shall submit a
proposed supervisory program to the
Commission for its review and com-
ment, together with a written report
that includes the elements found in
paragraphs (c)(2)(iv)(A)(I) and (3) of
this section from an examinations ex-
pert who has evaluated the supervisory
program. The self-regulatory organiza-
tion may provide the Commission a
written response to any findings, com-
ments or recommendations made by
the examinations expert. Upon resolu-
tion of any questions or comments
raised by the Commission, and upon
written notice from the Commission
that it has no further comments or
questions on the proposed supervisory
program as amended (by reason of the
considerations of the Commission’s
questions or comments or otherwise),
the self-regulatory organizations shall
commence applying such supervisory
program as the standard for examining
its members that are registered as fu-
tures commission merchants for all ex-
aminations conducted with an ‘‘as-of”’
date later than the date of the Com-
mission’s written notification.

(vii) The examinations expert’s re-
port, the self-regulatory organization’s
response, as well as any information
concerning the supervisory program or
any review conducted pursuant to the
program that is obtained by the exami-
nations expert, is confidential. Except
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as expressly provided for in this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process.

(d)(A) Any two or more self-regu-
latory organizations may file with the
Commission a plan for delegating to a
designated self-regulatory organiza-
tion, for any registered futures com-
mission merchant, retail foreign ex-
change dealer, or introducing broker
that is a member of more than one
such self-regulatory organization, the
function of:

(i) Monitoring and examining for
compliance with the minimum finan-
cial and related reporting requirements
and risk management requirements, in-
cluding policies and procedures relat-
ing to the receipt, holding, investing
and disbursement of customer funds,
adopted by such self-regulatory organi-
zations and the Commission in accord-
ance with paragraphs (b) and (c) of this
section; and

(ii) Receiving the financial reports
and notices necessitated by such min-
imum financial and related reporting
requirements; provided, however, that
the self-regulatory organization that
delegates the functions set forth in this
paragraph (d)(1) shall remain respon-
sible for its member registrants’ com-
pliance with the regulatory obliga-
tions, and if such self-regulatory orga-
nization becomes aware that a dele-
gated function is not being performed
as required under this section, the self-
regulatory organization shall promptly
take any necessary steps to address
any noncompliance.

(2) If a plan established pursuant to
paragraph (d)(1) of this section applies
to any registered futures commission
merchant, then such plan must include
the following elements:

(i) The Joint Audit Committee. The self-
regulatory organizations that choose
to participate in the plan shall form a
Joint Audit Committee, consisting of
all self-regulatory organizations in the
plan as members. The members of the
Joint Audit Committee shall establish,
operate and maintain a Joint Audit
Program in accordance with the re-
quirements of this section to ensure an
effective and a high quality program
for examining futures commission mer-
chants, to designate the designated
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self-regulatory organizations that will
be responsible for the examinations of
futures commission merchants pursu-
ant to the Joint Audit Program, and to
satisfy such additional obligations set
forth in this section in order to facili-
tate the examinations of futures com-
mission merchants by their respective
designated self-regulatory organiza-
tions.

(ii) The Joint Audit Program. The
Joint Audit Program must, at min-
imum, satisfy the following require-
ments.

(A) The purpose of the Joint Audit
Program must be to assess whether
each registered futures commission
merchant member of the Joint Audit
Committee self-regulatory organiza-
tion members is in compliance with
the Joint Audit Program and Commis-
sion regulations governing minimum
net capital and related financial re-
quirements, the obligation to segregate
customer funds, risk management re-
quirements, including policies and pro-
cedures relating to the receipt, hold-
ing, investment, and disbursement of
customer funds, financial reporting re-
quirements, recordkeeping require-
ments, and sales practice and other
compliance requirements.

(B) The Joint Audit Program must
include written policies and procedures
concerning the application of the Joint
Audit Program in the examination of
the registered futures commission mer-
chant members of the Joint Audit
Committee self-regulatory organiza-
tion members.

(C)(I) Adequate levels and independ-
ence of examination staff. A designated
self-regulatory organization must
maintain staff of an adequate size,
training, and experience to effectively
implement the Joint Audit Program.
Staff of the designated self-regulatory
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair
its independence nor appear to impair
its independence in matters related to
the Joint Audit Program. The des-
ignated self-regulatory organization
must provide annual ethics training to
all staff with responsibilities for the
Joint Audit Program.
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(2) Ongoing surveillance. A designated
self-regulatory organization’s ongoing
surveillance of futures commission
merchant member registrants over
which it has oversight responsibilities
must include the review and analysis of
financial reports and regulatory no-
tices filed by such member registrants
with the designated self-regulatory or-
ganization.

(3) High-risk firms. The Joint Audit
Program must include procedures for
identifying futures commission mer-
chant member registrants over which
it has oversight responsibilities that
are determined to pose a high degree of
potential financial risk, including the
potential risk of loss of customer
funds. High-risk member registrants
must include firms experiencing finan-
cial or operational difficulties, failing
to meet segregation or net capital re-
quirements, failing to maintain cur-
rent books and records, or experiencing
material inadequacies in internal con-
trols. Enhanced monitoring for high
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to
assess compliance with self-regulatory
and Commission requirements.

(4) On-site examinations. A designated
self-regulatory organization must con-
duct routine periodic on-site examina-
tions of futures commission merchant
member registrants over which it has
oversight responsibilities. Such mem-
ber registrants must be subject to on-
site examinations no less frequently
than once every eighteen months. A
designated self-regulatory organization
shall establish a risk-based method of
establishing the scope of each on-site
examination, provided, however, that
the scope of each on-site examination
of a futures commission merchant
must include an assessment of whether
the registrant is in compliance with
applicable Commission and self-regu-
latory organization minimum capital,
customer fund protection, record-
keeping, and reporting requirements. A
designated self-regulatory organization
must conduct on-site examinations of
futures commission merchant reg-
istrants in accordance with the Joint
Audit Program.

(D) The Joint Audit Committee
members must adequately document
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all aspects of the operation of the Joint
Audit Program, including the conduct
of risk-based scope setting and the
risk-based surveillance of high-risk
member registrants, and the imposi-
tion of remedial and punitive action(s)
for material violations.

(E) The Joint Audit Program must
set forth in writing the examination
standards that a designated self-regu-
latory organization must apply in its
examination of a registered futures
commission merchant. The Joint Audit
Program must be based on controls
testing and substantive testing, and
must address all areas of risk to which
the futures commission merchant can
reasonably be foreseen to be subject.
The Joint Audit Program must be
based on an understanding of the inter-
nal control environment to determine
the nature, timing and extent of the
controls and substantive testing to be
performed. The determination as to
which elements of the Joint Audit Pro-
gram are to be performed on any exam-
ination must be based on the risk pro-
file of each registered futures commis-
sion merchant.

(F) All aspects of the Joint Audit
Program, including the standards re-
quired pursuant to paragraph
(A)(2)({i)(G) of this section, must, at
minimum, conform to auditing stand-
ards issued by the Public Company Ac-
counting Oversight Board as such
standards would be applicable to a non-
financial statement audit. These stand-
ards would include the training and
proficiency of the auditor, due profes-
sional care in the performance of work,
consideration of fraud in an audit,
audit risk and materiality in con-
ducting an audit, planning and super-
vision, understanding the entity and
its environment and assessing the risks
of material misstatement, performing
audit procedures in response to as-
sessed risk and evaluating the audit
evidence obtained, auditor’s commu-
nication with those charged with gov-
ernance, and communicating internal
control matters identified in an audit.

(G) The Joint Audit Program must
have standards addressing those items
listed in paragraph (c)(2)(iii) of this
section.

(H) The initial Joint Audit Program
shall be established as follows. Within
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180 days following the effective date of
this section, or such other time as the
Commission may approve, the Joint
Audit Committee members shall sub-
mit a proposed initial Joint Audit Pro-
gram to the Commission for its review
and comment, together with a written
report that includes the elements
found in paragraphs (d)(2)(ii)(I)(Z) and
(d)(2)(A1)(I)(3) of this section from an
examinations expert who has evaluated
the Joint Audit Program. The Joint
Audit Committee members may also
provide to the Commission a response,
in writing, to any of the findings, com-
ments or recommendations made by
the examinations expert. Upon resolu-
tion of any questions or comments
raised by the Commission, and upon
written notice from the Commission
that it has no further comments or
questions on the proposed Joint Audit
Program as amended (by reason of the
considerations of the Commission’s
questions or comments or otherwise),
the designated self-regulatory organi-
zations shall commence applying such
Joint Audit Program as the standard
for examining their respective reg-
istered futures commission merchants
for all examinations conducted with an
‘“‘as-of”” date later than the date of the
Commission’s written notification.

(I) Following the establishment of
the Joint Audit Program, no less fre-
quently than once every three years,
the Joint Audit Committee members
must cause an examinations expert to
evaluate the Joint Audit Program and
each designated self-regulatory organi-
zation’s application of the Joint Audit
Program. The Joint Audit Committee
members must obtain from such exami-
nations expert a written report, and
must provide the written report to the
Commission no later than forty-five
days prior to the annual meeting of the
members of the Joint Audit Committee
to be held in that year pursuant to
paragraph (d)(2)(iii)(A) of this section.
The Joint Audit Committee members
may also provide to the Commission a
response, in writing, to any of the find-
ings, comments or recommendations
made by the examinations expert. The
examinations expert’s written report
must include the following:

(I) A statement that the examina-
tions expert has evaluated the Joint
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Audit Program, including the suffi-
ciency of the risk-based approach and
the internal controls testing thereof,
and comments and recommendations in
connection with such evaluation from
such examinations expert;

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the Joint Audit Program by
each designated self-regulatory organi-
zation, and comments and rec-
ommendations in connection with such
evaluation from such examinations ex-
pert;

(3) The examinations expert’s report
on findings and recommendations
issued under the consulting services
standards of the American Institute of
Certified Public Accountants and
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entities inter-
nal control environment; and

(4) A discussion and recommendation
of any new or best practices as pre-
scribed by industry sources, including,
but not limited to, those from the
American Institute of Certified Public
Accountants, the Public Company Ac-
counting Oversight Board, the Internal
Audit Association and The Risk Man-
agement Association.

(J) The examinations expert’s report,
the Joint Audit Committee’s response,
as well as any information concerning
the supervisory program or any review
conducted pursuant to the program
that is obtained by the examinations
expert, is confidential. Except as ex-
pressly provided for in paragraphs
(@)(2){1)NG) or (d)(2)({i)(H) of this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process.

(K) The Joint Audit Program must
require each Joint Audit Committee
member to provide to its risk and/or
audit committee of the board of direc-
tors, or a functionally equivalent com-
mittee, with timely reports of the ac-
tivities and findings of the Joint Audit
Program to assist the risk and/or audit
committee of the board of directors, or
a functionally equivalent committee,
in fulfilling its responsibility of over-
seeing the examination function.

(iii) Meetings of the Joint Audit Com-
mittee. (A) No less frequently than once
every year, the Joint Audit Committee
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members must meet to consider wheth-
er changes to the Joint Audit Program
are appropriate, and in considering
such, in meetings corresponding to the
written report obtained from an exami-
nations expert pursuant to paragraph
(A)(2)(@i)T) of this section, the Joint
Audit Committee members must con-
sider such written report, including the
results of the examinations expert’s as-
sessment of the Joint Audit Program
and any additional recommendations.
The Commission’s questions, com-
ments and proposals must also be con-
sidered. Upon written notice from the
Commission that it has no further
comments or questions on the Joint
Audit Program as amended (by reason
of the examinations expert’s proposals,
considerations of the Commission’s
questions, comments and proposals, or
otherwise), the designated self-regu-
latory organizations shall commence
applying such Joint Audit Program as
the standard for examining their re-
spective registered futures commission
merchants for all examinations con-
ducted with an ‘‘as-of”’ date later than
the date of the Commission’s written
notification.

(B) In addition to the items consid-
ered in paragraph (d)(2)(iii)(A) of this
section, the Joint Audit Committee
members must consider the following
items during the annual meeting:

(I) The role of the Joint Audit Com-
mittee and its members as it relates to
self-regulatory organization respon-
sibilities;

(2) Developing and maintaining the
Joint Audit Program for all designated
self-regulatory organizations to follow
with no exceptions;

(3) Coordinating self-regulatory orga-
nization responsibilities with those of
independent certified public account-
ants, the Commission and other regu-
lators and self-regulatory organiza-
tions (e.g., the Securities and Exchange
Commission, the Financial Industry
Regulatory Authority, and others, as
the case may be for futures commission
merchants subject to regulation by
multiple regulators and self-regulatory
organizations);

(4) Coordinating and sharing informa-
tion between the Joint Audit Com-
mittee members, including issues and
industry concerns in connection with
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examinations of futures commission
merchants;

(5) Identifying industry regulatory
reporting issues and financial and oper-
ational internal control issues and
modifying the Joint Audit Program ac-
cordingly;

(6) Issuing risk alerts for futures
commission merchants and/or des-
ignated self-regulatory organization

examiners on an as-needed basis as
issues arise;

(7) Issuing an annual examination
alert for certified public accountants
and designated self-regulatory organi-
zation examiners;

(8) Responding to industry issues;

(9) Providing industry feedback to
Commission proposals; and

(10) Developing and maintaining a
standard of ethics and independence
with which all examination units of
the Joint Audit Committee members
must comply.

(C) Minutes must be taken of all
meetings and distributed to all mem-
bers on a timely basis.

(D) The Commission must receive
timely prior notice of each meeting,
have to right to attend and participate
in each meeting and receive written
copies of the reports and minutes re-
quired pursuant to paragraphs
(A)(2)(A1)(J) and (d)(2)(1ii)(C) of this sec-
tion, respectively.

(3) The plan referenced in paragraph
(d)(1) of this section shall not be effec-
tive without Commission approval pur-
suant to paragraph (h) of this section.

(e) Any plan filed under this section
may contain provisions for the alloca-
tion of expenses reasonably incurred by
designated self-regulatory organiza-
tions among the self-regulatory organi-
zations participating in such a plan.

(f) A plan’s designated self-regulatory
organizations must report to:

(1) That plan’s other self-regulatory
organizations any violation of such
other self-regulatory organizations’
rules and regulations for which the re-
sponsibility to monitor or examine has
been delegated to such designated self-
regulatory organization under this sec-
tion; and

(2) The Director of the Division of
Swap Dealer and Intermediary Over-
sight of the Commission any violation
of a self-regulatory organization’s rules
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and regulations or any violation of the
Commission’s regulations for which the
responsibility to monitor, audit, or ex-
amine has been delegated to such des-
ignated self-regulatory organization
under this section.

(g) The Joint Audit Committee mem-
bers may, among themselves, establish
programs to provide access to any nec-
essary financial or related information.

(h) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, approve
such a plan, or any part of the plan, if
it finds that the plan, or any part of it:

(1) Is necessary or appropriate to
serve the public interest;

(2) Is for the protection and in the in-
terest of customers;

(3) Reduces multiple monitoring and
multiple examining for compliance
with the minimum financial rules of
the Commission and of the self-regu-
latory organizations submitting the
plan of any futures commission mer-
chant, retail foreign exchange dealer,
or introducing broker that is a member
of more than one self-regulatory orga-
nization;

(4) Reduces multiple reporting of the
financial information necessitated by
such minimum financial and related
reporting requirements by any futures
commission merchant, retail foreign
exchange dealer, or introducing broker
that is a member of more than one self-
regulatory organization;

(5) Fosters cooperation and coordina-
tion among the self-regulatory organi-
zations; and

(6) Does not hinder the development
of a registered futures association
under section 17 of the Act.

(i) After the Commission has ap-
proved a plan, or part thereof, under
paragraph (h) of this section, a self-reg-
ulatory organization delegating the
functions described in paragraph (d)(1)
of this section must notify each of its
members that are subject to such a
plan:

(1) Of the limited scope of the dele-
gating self-regulatory organization’s
responsibility for such a member’s
compliance with the Commission’s and
self-regulatory organization’s min-
imum financial and related reporting
requirements; and
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(2) Of the identity of the designated
self-regulatory organization that has
been delegated responsibility for such a
member; provided, however, that the
self-regulatory organization that dele-
gates, pursuant to paragraph (d) of this
section, the functions set forth in para-
graphs (b) and (c) of this section shall
remain responsible for its member reg-
istrants’ compliance with the regu-
latory obligations, and if such self-reg-
ulatory organization becomes aware
that a delegated function is not being
performed as required under this sec-
tion, the self-regulatory organization
shall promptly take any necessary
steps to address any noncompliance.

(j) The Commission may at any time,
after appropriate notice and oppor-
tunity for hearing, withdraw its ap-
proval of any plan, or part thereof, es-
tablished under this section, if such
plan, or part thereof, ceases to ade-
quately effectuate the purposes of sec-
tion 4f(b) of the Act or of this section.

(k) Whenever a registered futures
commission merchant, a registered re-
tail foreign exchange dealer, or a reg-
istered introducing broker holding
membership in a self-regulatory orga-
nization ceases to be a member in good
standing of that self-regulatory organi-
zation, such self-regulatory organiza-
tion must, on the same day that event
takes place, give electronic notice of
that event to the Commission at its
Washington, DC, headquarters and send
a copy of that notification to such fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing
broker.

(1) Nothing in this section shall pre-
clude the Commission from examining
any futures commission merchant, re-
tail foreign exchange dealer, or intro-
ducing broker for compliance with the
minimum financial and related report-
ing requirements, and the risk manage-
ment requirements, as applicable, to
which such futures commission mer-
chant, retail foreign exchange dealer,
or introducing broker is subject.

(m) In the event a plan is not filed
and/or approved for each registered fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing
broker that is a member of more than
one self-regulatory organization, the
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Commission may design and, after no-
tice and opportunity for comment, ap-
prove a plan for those futures commis-
sion merchants, retail foreign ex-
change dealers, or introducing brokers
that are not the subject of an approved
plan (under paragraph (h) of this sec-
tion), delegating to a designated self-
regulatory organization the respon-
sibilities described in paragraph (d) of
this section.

[78 FR 68638, Nov. 14, 2013]
§1.53 [Reserved]

§1.54 Contract market rules submitted
to and approved or not disapproved
by the Secretary of Agriculture.

Notwithstanding any provision of
these rules, any bylaw, rule, regula-
tion, or resolution of a contract mar-
ket that was submitted to the Sec-
retary of Agriculture pursuant or
§1.38(a) or §1.39(a) of these rules, and
was either approved by the Secretary
or not disapproved by him, as of April
21, 1975, shall continue in full force and
effect unless and until disapproved, al-
tered or supplemented by or with the
approval of the Commission. The adop-
tion of this rule does not constitute ap-
proval by the Commission of any con-
tract market bylaw, rule, regulation or
resolution.

(Sec. 411, Pub. L. 93-463, 88 Stat. 1414; 7 U.S.C.
4a note)

[45 FR 2314, Jan. 11, 1980]

§1.55 Public disclosures by futures
commission merchants.

(a)(1) Except as provided in 1.65, no
futures commission merchant, or in
the case of an introduced account no
introducing broker, may open a com-
modity futures account for a customer,
other than for a customer specified in
paragraph (f) of this section, unless the
futures commission merchant or intro-
ducing broker first:

(i) Furnishes the customer with a
separate written disclosure statement
containing only the language set forth
in paragraph (b) of this section (except
for nonsubstantive additions such as
captions) or as otherwise approved
under paragraph (c) of this section;
Provided, however, that the disclosure
statement may be attached to other
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documents as the cover page or the
first page of such documents and as the
only material on such page; and

(ii) Receives from the customer an
acknowledgment signed and dated by
the customer that he received and un-
derstood the disclosure statement.

(b) The language set forth in the
written disclosure document required
by paragraph (a) of this section shall be
as follows:

RISK DISCLOSURE STATEMENT

The risk of loss in trading commodity fu-
tures contracts can be substantial. You
should, therefore, carefully consider whether
such trading is suitable for you in light of
your circumstances and financial resources.
You should be aware of the following points:

(1) You may sustain a total loss of the
funds that you deposit with your broker to
establish or maintain a position in the com-
modity futures market, and you may incur
losses beyond these amounts. If the market
moves against your position, you may be
called upon by your broker to deposit a sub-
stantial amount of additional margin funds,
on short notice, in order to maintain your
position. If you do not provide the required
funds within the time required by your
broker, your position may be liquidated at a
loss, and you will be liable for any resulting
deficit in your account.

(2) The funds you deposit with a futures
commission merchant for trading futures po-
sitions are not protected by insurance in the
event of the bankruptcy or insolvency of the
futures commission merchant, or in the
event your funds are misappropriated.

(3) The funds you deposit with a futures
commission merchant for trading futures po-
sitions are not protected by the Securities
Investor Protection Corporation even if the
futures commission merchant is registered
with the Securities and Exchange Commis-
sion as a broker or dealer.

(4) The funds you deposit with a futures
commission merchant are generally not
guaranteed or insured by a derivatives clear-
ing organization in the event of the bank-
ruptcy or insolvency of the futures commis-
sion merchant, or if the futures commission
merchant is otherwise unable to refund your
funds. Certain derivatives clearing organiza-
tions, however, may have programs that pro-
vide limited insurance to customers. You
should inquire of your futures commission
merchant whether your funds will be insured
by a derivatives clearing organization and
you should understand the benefits and limi-
tations of such insurance programs.

(5) The funds you deposit with a futures
commission merchant are not held by the fu-
tures commission merchant in a separate ac-
count for your individual benefit. Futures
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commission merchants commingle the funds
received from customers in one or more ac-
counts and you may be exposed to losses in-
curred by other customers if the futures
commission merchant does not have suffi-
cient capital to cover such other customers’
trading losses.

(6) The funds you deposit with a futures
commission merchant may be invested by
the futures commission merchant in certain
types of financial instruments that have
been approved by the Commission for the
purpose of such investments. Permitted in-
vestments are listed in Commission Regula-
tion 1.25 and include: U.S. government secu-
rities; municipal securities; money market
mutual funds; and certain corporate notes
and bonds. The futures commission mer-
chant may retain the interest and other
earnings realized from its investment of cus-
tomer funds. You should be familiar with the
types of financial instruments that a futures
commission merchant may invest customer
funds in.

(7) Futures commission merchants are per-
mitted to deposit customer funds with affili-
ated entities, such as affiliated banks, secu-
rities brokers or dealers, or foreign brokers.
You should inquire as to whether your fu-
tures commission merchant deposits funds
with affiliates and assess whether such de-
posits by the futures commission merchant
with its affiliates increases the risks to your
funds.

(8) You should consult your futures com-
mission merchant concerning the nature of
the protections available to safeguard funds
or property deposited for your account.

(9) Under certain market conditions, you
may find it difficult or impossible to lig-
uidate a position. This can occur, for exam-
ple, when the market reaches a daily price
fluctuation limit (‘‘limit move”’).

(10) All futures positions involve risk, and
a ‘‘spread’ position may not be less risky
than an outright ‘‘long’’ or ‘‘short’ position.

(11) The high degree of leverage (gearing)
that is often obtainable in futures trading
because of the small margin requirements
can work against you as well as for you. Le-
verage (gearing) can lead to large losses as
well as gains.

(12) In addition to the risks noted in the
paragraphs enumerated above, you should be
familiar with the futures commission mer-
chant you select to entrust your funds for
trading futures positions. The Commodity
Futures Trading Commission requires each
futures commission merchant to make pub-
licly available on its Web site firm specific
disclosures and financial information to as-
sist you with your assessment and selection
of a futures commission merchant. Informa-
tion regarding this futures commission mer-
chant may be obtained by visiting our Web
site, www.[Web site address].
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ALL OF THE POINTS NOTED ABOVE
APPLY TO ALL FUTURES TRADING
WHETHER FOREIGN OR DOMESTIC. IN
ADDITION, IF YOU ARE CONTEMPLATING
TRADING FOREIGN FUTURES OR OP-
TIONS CONTRACTS, YOU SHOULD BE
AWARE OF THE FOLLOWING ADDITIONAL
RISKS:

(13) Foreign futures transactions involve
executing and clearing trades on a foreign
exchange. This is the case even if the foreign
exchange is formally ‘‘linked” to a domestic
exchange, whereby a trade executed on one
exchange liquidates or establishes a position
on the other exchange. No domestic organi-
zation regulates the activities of a foreign
exchange, including the execution, delivery,
and clearing of transactions on such an ex-
change, and no domestic regulator has the
power to compel enforcement of the rules of
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign
country in which the transaction occurs. For
these reasons, customers who trade on for-
eign exchanges may not be afforded certain
of the protections which apply to domestic
transactions, including the right to use do-
mestic alternative dispute resolution proce-
dures. In particular, funds received from cus-
tomers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures
transactions on domestic exchanges. Before
you trade, you should familiarize yourself
with the foreign rules which will apply to
your particular transaction.

(14) Finally, you should be aware that the
price of any foreign futures or option con-
tract and, therefore, the potential profit and
loss resulting therefrom, may be affected by
any fluctuation in the foreign exchange rate
between the time the order is placed and the
foreign futures contract is liquidated or the
foreign option contract is liquidated or exer-
cised.

THIS BRIEF STATEMENT CANNOT, OF
COURSE, DISCLOSE ALL THE RISKS AND
OTHER ASPECTS OF THE COMMODITY
MARKETS.

I hereby acknowledge that I have received
and understood this risk disclosure state-
ment.

Date

Signaturé of Customer

(c) The Commission may approve for
use in lieu of the risk disclosure docu-
ment required by paragraph (b) of this
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section a risk disclosure statement ap-
proved by one or more foreign regu-
latory agencies or self-regulatory orga-
nizations if the Commission deter-
mines that such risk disclosure state-
ment is reasonably calculated to pro-
vide the disclosure required by para-
graph (b) of this section. Notice of risk
disclosure statements that may be used
to satisfy Commission disclosure re-
quirements, what requirements such
statements meet and the jurisdictions
which accept each format will be set
forth in appendix A to this section;
Provided, however, that an FCM also
provides a customer with the risk dis-
closure statement required by para-
graph (b) of this section and obtains
the customer’s acknowledgment that it
has read and understands the disclo-
sure document.

(d) Any futures commission mer-
chant, or in the case of an introduced
account any introducing broker, may
open a commodity futures account for
a customer without obtaining the sepa-
rate acknowledgments of disclosure
and elections required by this section
and by §1.33(g), and by §§33.7 and 190.06
of this chapter, provided that:

(1) Prior to the opening of such ac-
count, the futures commission mer-
chant or introducing broker obtains an
acknowledgement from the customer,
which may consist of a single signature
at the end of the futures commission
merchant’s or introducing broker’s
customer account agreement, or on a
separate page, of the disclosure state-
ments, consents and elections specified
in this section and §1.33(g), and in
§§33.7, 155.3(b)(2), 155.4(b)(2), and 190.06
of this chapter, and which may include
authorization for the transfer of funds
from a segregated customer account to
another account of such customer, as
listed directly above the signature line,
provided the customer has acknowl-
edged by check or other indication
next to a description of each specified
disclosure statement, consent or elec-
tion that the customer has received
and understood such disclosure state-
ment or made such consent or election;
and

(2) The acknowledgment referred to
in paragraph (d)(1) of this section is ac-
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companied by and executed contem-
poraneously with delivery of the disclo-
sures and elective provisions required
by this section and §1.33(g), and by
§§33.7 and 190.06 of this chapter.

(e) The acknowledgment required by
paragraph (a) of this section must be
retained by the futures commission
merchant or introducing broker in ac-
cordance with §1.31.

(f) A futures commission merchant
or, in the case of an introduced ac-
count, an introducing broker, may
open a commodity futures account for
an ‘‘institutional customer” as defined
in §1.3(g) without furnishing such insti-
tutional customer the disclosure state-
ments or obtaining the acknowledg-
ments required under paragraph (a) of
this section §§1.33(g) and 1.65(a)(3), and
§§30.6(a), 33.7(a), 155.3(b)(2), 155.4(b)(2)
and 190.10(c) of this chapter.

(g) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from any other disclo-
sure obligation it may have under ap-
plicable law.

(h) Notwithstanding any other provi-
sion of this section or §1.65, a person
registered or required to be registered
with the Commission as a futures com-
mission merchant pursuant to sections
4f(a)(1) or 4f(a)(2) of the Commodity Ex-
change Act and registered or required
to be registered with the Securities and
Exchange Commission as a broker or
dealer pursuant to sections 15(b)(1) or
15(b)(11) of the Securities Exchange Act
of 1934 and rules thereunder must pro-
vide to a customer or prospective cus-
tomer, prior to the acceptance of any
order for, or otherwise handling any
transaction in or in connection with, a
security futures product for a cus-
tomer, the disclosures set forth in
§41.41(b)(1) of this chapter.

(Approved by the Office of Management and
Budget under control number 3038-0022)

(Secs. 4b, 4c(b), 4g(1), 41, 40, and 8a(5), Com-
modity Exchange Act, 7 U.S.C. 6b, 6c(b),
6g(1), 61, 60, and 12a(5)(1976), and sec. 217,
Commodity Futures Trading Act of 1974, 88
Stat. 1405; secs. 2(a)(1), 4b, 4c, 4d, 4f and 8a,
Commodity Exchange Act, as amended (7
U.S.C. 2, 6b, 6¢c, 6f and 12a))
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APPENDIX A To CFTC RULE 1.55(c) — GENERIC RISK DISCLOSURE STATEMENT

Risk Disclosure Statement for Futures and Options

This brief statement does not disclose all of the risks and other significant aspects
of trading in futures and options. In light of the risks, you should undertake such
transactions only if you understand the nature of the contracts (and contractual
relationships) into which you are entering and the extent of your exposure to risk.
Trading in futures and options is not suitable for many members of the public.
You should carefully consider whether trading is appropriate for you in light of
your experience, objectives, financial resources and other relevant circumstances.

Futures
1. Effect of 'Leverage’ or 'Gearing’

Transactions in futures carry a high degree of risk.
The amount of initial margin is small relative to the
value of the futures contract so that transactions are
’leveraged’ or ’geared’. A relatively small market
movement will have a proportionately larger impact
on the funds you have deposited or will have to
deposit: this may work against you as well as for
you. You may sustain a total loss of initial margin
funds and any additional funds deposited with the
firm to maintain your position. If the market
moves against your position or margin levels are
increased, you may be called upon to pay
substantial additional funds on short notice to
maintain your position. If you fail to comply with
a request for additional funds within the time
prescribed, your position may be liquidated at a loss
and you will be liable for any resulting deficit.

2. Risk-reducing orders or strategies

The placing of certain orders (e.g. "stop-loss’
orders, where permitted under local law, or ’stop-
limit’ orders) which are intended to limit losses to
certain amounts may not be effective because
market conditions may make it impossible to
execute such orders. Strategies using combinations
of positions, such as ’spread’ and ’straddle’
positions may be as risky as taking simple 'long’ or
*short’ positions.

Options
3. Variable degree of risk

Transactions in options carry a high degree of risk.
Purchasers and sellers of options should familiarize
themselves with the type of option (i.e. put or call)
which they contemplate trading and the associated
risks. You should calculate the extent to which the
value of the options must increase for your position
to become profitable, taking into account the
premium and all transaction costs.

The purchaser of options may offset or exercise the
options or allow the options to expire. The exercise
of an option results either in a cash settlement or in
the purchaser acquiring or delivering the underlying

interest. If the option is on a future, the purchaser
will acquire a futures position with associated
liabilities for margin (see the section on Futures
above). If the purchased options expire worthless,
you will suffer a total loss of your investment
which will consist of the option premium plus
transaction costs. If you are contemplating
purchasing deep-out-of-the-money options, you
should be aware that the chance of such options
becoming profitable ordinarily is remote.

Selling (writing’ or ’granting’) an option generally
entails considerably greater risk than purchasing
options. Although the premium received by the
seller is fixed, the seller may sustain a loss well in
excess of that amount. The seller will be liable for
additional margin to maintain the position if the
market moves unfavorably. The seller will also be
exposed to the risk of the purchaser exercising the
option and the seller will be obligated to either
settle the option in cash or to acquire or deliver the
underlying interest. If the option is on a future, the
seller will acquire a position in a future with
associated liabilities for margin (see the section on
Futures above). If the option is "covered’ by the
seller holding a corresponding position in the
underlying interest or a future or another option, the
risk may be reduced. If the optxon is not covered,
the risk of loss can be unlimited

Certain exchanges in some jurisdictions permit
deferred payment of the option premium, exposing
the purchaser to liability for margin payments not
exceeding the amount of the premium. The
purchaser is still subject to the risk of losing the
premium and transaction costs. When the option is
exercised or expires, the purchaser is responsible for
any unpaid premium outstanding at that time.

Additional risks common to futures and options
4. Terms and conditions of contracts

You should ask the firm with which you deal about
the terms and conditions of the specific futures or
options which you are trading and associated
obligations (e.g. the circumstances under which you
may become obligated to make or take delivery of
the underlying interest of a futures contract and, in
respect of options, expiration dates and restrictions
on the time for exercise). Under certain
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circumstances the specifications of outstanding
contracts (including the exercise price of an option)
may be modified by the exchange or clearing house
to reflect changes in the underlying interest.

5. Suspension or restriction of trading and pricing
relationships

Market conditions (e.g. illiquidity) and/or the
operation of the rules of certain markets (e.g. the
suspension of trading in any contract or contract
month because of price limits or ’circuit breakers’)
may increase the risk of loss by making it difficult
or impossible to effect transactions or
liquidate/offset positions. If you have sold options,
this may increase the risk of loss.

Further, normal pricing relationships between the
underlying interest and the future, and the
underlying interest and the option may not exist.
This can occur when, for example, the futures
contract underlying the option is subject to price
limits while the option is not. The absence of an
underlying reference price may make it difficult to
judge ’fair’ value.

6. Deposited cash and property

You should familiarize yourself with the protections
accorded money or other property you deposit for
domestic and foreign transactions, particularly in the
event of a firm insolvency or bankruptcy. The
extent to which you may recover your money or
i;roperty may be governed by specific legislation or
ocal rules. In some jurisdictions, property which
had been specifically identifiable as your own will
be pro-rated in the same manner as cash for
purposes of distribution in the event of a shortfall.

7. Commission and other charges

Before you begin to trade, you should obtain a clear
explanation of all commission, fees and other
charges for which you will be liable. These charges
rvill affect your net profit (if any) or increase your
0SS.

8. Transactions in other jurisdictions

Transactions on markets in other jurisdictions,
including markets formally linked to a domestic
market, may expose you to additional risk. Such
markets may be subject to regulation which may
offer different or diminished investor protection.
Before you trade you should enquire about any
rules relevant to your particular transactions. Your
local regulatory authority will be unable to compel
the enforcement of the rules of regulatory
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authorities or markets in other jurisdictions where
your transactions have been effected. You should
ask the firm with which you deal for details about
the types of redress available in both your home
jurisdiction and other relevant jurisdictions before
you start to trade.

9. Currency risks

The profit or loss in transactions in foreign
currency-denominated contracts (whether they are
traded in your own or another jurisdiction) will be
affected by fluctuations in currency rates where
there is a need to convert from the currency
denomination of the contract to another currency.

10. Trading facilities

Most open-outcry and electronic trading facilities
are supported by computer-based component
systems for the order-routing, execution, matching,
registration or clearing of trades. As with all
facilities and systems, they are vulnerable to
temporary disruption or failure. Your ability to
recover certain losses may be subject to limits on
liability imposed by the system provider, the
market, the clearing house and/or member firms.
Such limits may vary: you should ask the firm
with which you deal for details in this respect.

11. Electronic trading

Trading on an electronic trading system may differ
not only from trading in an open-outcry market but
also from trading on other electronic trading
systems. If you undertake transactions on an
electronic trading system, you will be exposed to
risks associated with the system including the
failure of hardware and software. The result of any
system failure may be that your order is either not
executed according to your instructions or is not
executed at all.

12. Off-exchange transactions

In some jurisdictions, and only then in restricted
circumstances, are permitted to effect off-
exchange transactions. The firm with which you

eal may be acting as your counterparty to the
transaction. It may be difficult or impossible to
liquidate an existing position, to assess the value, to
determine a fair price or to assess the exposure to
risk. For these reasons, these transactions may
involve increased risks. Off-exchange transactions
may be less regulated or subject to a separate
regulatory regime. Before you undertake such
transactions, you should familiarize yourself with
applicable rules and attendant risks.

I hereby acknowledge that I have received and understood this risk disclosure statement.

Date

* * * * *

[The following language should be printed on
a page other than the pages containing the

Signature of Customer

disclosure language above and may be omit-
ted from the required disclosure statement]

This disclosure document meets the risk
disclosure requirements in the jurisdictions
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identified below ONLY for those instruments
which are specified.

United States: Commodity futures, options
on commodity futures and options on com-
modities subject to the Commodity Ex-
change Act.

United Kingdom: Futures, options on fu-
tures, options on commodities and options
on equities traded by members of the
United Kingdom Securities and Futures
Authority pursuant to the Financial Serv-
ices Act, 1986.

Ireland: Financial futures and options on fi-
nancial futures traded by members of fu-
tures exchanges on exchanges whose rules
have been approved by the Central Bank of
Ireland under Chapter VIII of the Central
Bank Act, 1989.

(i) Notwithstanding any other provi-
sion of this section, no futures commis-
sion merchant may enter into a cus-
tomer account agreement or first ac-
cept funds from a customer, unless the
futures commission merchant discloses
to the customer all information about
the futures commission merchant, in-
cluding its business, operations, risk
profile, and affiliates, that would be
material to the customer’s decision to
entrust such funds to and otherwise do
business with the futures commission
merchant and that is otherwise nec-
essary for full and fair disclosure. In
connection with the disclosure of such
information, the futures commission
merchant shall provide material infor-
mation about the topics described in
paragraph (k) of this section, expand-
ing upon such information as necessary
to keep such disclosure from being mis-
leading, whether through omission or
otherwise. The futures commission
merchant shall also disclose the same
information required by this paragraph
to all customers existing on the effec-
tive date of this paragraph even if the
futures commission merchant and such
existing customers have previously en-
tered into a customer account agree-
ment or the futures commission mer-
chant has already accepted funds from
such existing customers. The futures
commission merchant shall update the
information required by this section as
and when necessary, but at least annu-
ally, to keep such information accurate
and complete and shall promptly dis-
close such updated information to all
of its customers. In connection with
such obligation to update information,
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the futures commission merchant shall
take into account any material change
to its business operation, financial con-
dition and other factors material to
the customer’s decision to entrust the
customer’s funds and otherwise do
business with the futures commission
merchant since its most recent disclo-
sure pursuant to this paragraph, and
for this purpose shall without limita-
tion consider events that require peri-
odic reporting required to be filed pur-
suant to §1.12. For purposes of this sec-
tion, the disclosures required pursuant
to this paragraph will be referred to as
the ‘‘Disclosure Documents.”” The Dis-
closure Documents shall provide a de-
tailed table of contents referencing and
describing the Disclosure Documents.

(j))(1) BEach futures commission mer-
chant shall make the Disclosure Docu-
ments available to each customer to
whom disclosure is required pursuant
to paragraph (i) of this section (for pur-
poses of this section, its “FCM Cus-
tomers’’) and to the general public.

(2) A futures commission merchant
shall make the Disclosure Documents
available to FCM Customers and to the
general public by posting a copy of the
Disclosure Documents on the futures
commission merchant’s Web site. A fu-
tures commission merchant, however,
may use an electronic means other
than its Web site to make the Disclo-
sure Documents available to its FCM
Customers; provided that:

(i) The electronic version of the Dis-
closure Documents shall be presented
in a format that is readily commu-
nicated to the FCM Customers. Infor-
mation is readily communicated to the
FCM Customers if it is accessible to
the ordinary computer user by means
of commonly available hardware and
software and if the electronically deliv-
ered document is organized in substan-
tially the same manner as would be re-
quired for a paper document with re-
spect to the order of presentation and
the relative prominence of informa-
tion; and

(ii) A complete paper copy of the Dis-
closure Documents shall be provided to
an FCM Customer upon request.

(k) Specific topics. The futures com-
mission merchant shall provide mate-
rial information about the following
specific topics:
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(1) The futures commission mer-
chant’s name, address of its principal
place of business, phone number, fax
number, and email address;

(2) The name, title, business address,
business background, areas of responsi-
bility, and the nature of the duties of
each person that is defined as a prin-
cipal of the futures commission mer-
chant pursuant to §3.1 of this chapter;

(3) The significant types of business
activities and product lines engaged in
by the futures commission merchant,
and the approximate percentage of the
futures commission merchant’s assets
and capital that are used in each type
of activity;

(4) The futures commission mer-
chant’s business on behalf of its cus-
tomers, including types of customers,
markets traded, international busi-
nesses, and clearinghouses and car-
rying brokers used, and the futures
commission merchant’s policies and
procedures concerning the choice of
bank depositories, custodians, and
counterparties to permitted trans-
actions under §1.25;

(5) The material risks, accompanied
by an explanation of how such risks
may be material to its customers, of
entrusting funds to the futures com-
mission merchant, including, without
limitation, the nature of investments
made by the futures commission mer-
chant (including credit quality, weight-
ed average maturity, and weighted av-
erage coupon); the futures commission
merchant’s creditworthiness, leverage,
capital, liquidity, principal liabilities,
balance sheet leverage and other lines
of business; risks to the futures com-
mission merchant created by its affili-
ates and their activities, including in-
vestment of customer funds in an af-
filiated entity; and any significant li-
abilities, contingent or otherwise, and
material commitments;

(6) The name of the futures commis-
sion merchant’s designated self-regu-
latory organization and its Web site
address and the location where the an-
nual audited financial statements of
the futures commission merchant is
made available;

(7) Any material administrative,
civil, enforcement, or criminal com-
plaints or actions filed against the
FCM where such complaints or actions
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have not concluded, and any enforce-
ment complaints or actions filed
against the FCM during the last three
years;

(8) A basic overview of customer fund
segregation, futures commission mer-
chant collateral management and in-
vestments, futures commission mer-
chants, and joint futures commission
merchant/broker dealers;

(9) Information on how a customer
may obtain information regarding fil-
ing a complaint about the futures com-
mission merchant with the Commis-
sion or with the firm’s designated self-
regulatory organization; and

(10) The following financial data as of
the most recent month-end when the
Disclosure Document is prepared:

(i) The futures commission mer-
chant’s total equity, regulatory cap-
ital, and net worth, all computed in ac-
cordance with U.S. Generally Accepted
Accounting Principles and §1.17, as ap-

plicable;
(ii) The dollar value of the futures
commission merchant’s proprietary

margin requirements as a percentage of
the aggregate margin requirement for
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers;

(iii) The smallest number of futures
customers, Cleared Swaps Customers,
and 30.7 customers that comprise 50
percent of the futures commission mer-
chant’s total funds held for futures cus-
tomers, Cleared Swaps Customers, and
30.7 customers, respectively;

(iv) The aggregate notional value, by
asset class, of all non-hedged, principal
over-the-counter transactions into
which the futures commission mer-
chant has entered;

(v) The amount, generic source and
purpose of any committed unsecured
lines of credit (or similar short-term
funding) the futures commission mer-
chant has obtained but not yet drawn
upon;

(vi) The aggregated amount of fi-
nancing the futures commission mer-
chant provides for customer trans-
actions involving illiquid financial
products for which it is difficult to ob-
tain timely and accurate prices; and

(vii) The percentage of futures cus-
tomer, Cleared Swaps Customer, and
30.7 customer receivable balances that
the futures commission merchant had
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to write-off as uncollectable during the
past 12-month period, as compared to
the current balance of funds held for
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers; and

(11) A summary of the futures com-
mission merchant’s current risk prac-
tices, controls and procedures.

(1) In addition to the foregoing, each
futures commission merchant shall
adopt policies and procedures reason-
ably designed to ensure that adver-
tising and solicitation activities by
each such futures commission mer-
chant and any introducing brokers as-
sociated with such futures commission
merchant are not misleading to its
FCM Customers in connection with
their decision to entrust funds to and
otherwise do business with such fu-
tures commission merchant.

(m) The Disclosure Document re-
quired by paragraph (i) of this section
is in addition to the Risk Disclosure
Statement required under paragraph
(a) of this section.

(n) All Disclosure Documents, with
each Disclosure Document dated the
date of first use, shall be maintained in
accordance with §1.31 and shall be
made available promptly upon request
to representatives of its designated
self-regulatory organization, represent-
atives of the Commission, and rep-
resentatives of applicable prudential
regulators.

(0)(1) Each futures commission mer-
chant shall make the following finan-
cial information publicly available on
its Web site:

(i) The daily Statement of Segrega-
tion Requirements and Funds in Seg-
regation for Customers Trading on U.S.
Exchanges for the most current 12-
month period;

(ii) The daily Statement of Secured
Amounts and Funds Held in Separate
Accounts for 30.7 Customers Pursuant
to Commission Regulation 30.7 for the
most current 12-month period;

(iii) The daily Statement of Cleared
Swaps Customer Segregation Require-
ments and Funds in Cleared Swaps Cus-
tomer Accounts Under Section 4d(f) of
the Act for the most current 12-month
period;

(iv) A summary schedule of the fu-
tures commission merchant’s adjusted
net capital, net capital, and excess net
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capital, all computed in accordance
with §1.17 and reflecting balances as of
the month-end for the 12 most recent
months;

(v) The Statement of Financial Con-
dition, the Statement of Segregation
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured
Amounts and Funds Held in Separate
Accounts for 30.7 Customers Pursuant
to Commission Regulation 30.7, the
Statement of Cleared Swaps Customer
Segregation Requirements and Funds
in Cleared Swaps Customer Accounts
Under Section 4d(f) of the Act, an all
related footnotes to the above sched-
ules that are part of the futures com-
mission merchant’s most current cer-
tified annual report pursuant to §1.16;
and

(vi) The Statement of Segregation
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured
Amounts and Funds Held in Separate
Accounts for 30.7 Customers Pursuant
to Commission Regulation30.7, and the
Statement of Cleared Swaps Customer
Accounts Under Section 4d(f) of the
Act that are part of the futures com-
mission merchant’s unaudited Form 1-
FR-FCM or Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934
(“FOCUS Report”) for the most cur-
rent 12-month period.

(2) To the extent any of the financial
data identified in paragraph (1) of this
section is amended, the FCM must
clearly notate that the data has been
amended.

(3) Each futures commission mer-
chant must include a statement on its
Web site that is available to the public
that financial information regarding
the futures commission merchant, in-
cluding how the futures commission
merchant invests and holds customer
funds, may be obtained from the Na-
tional Futures Association and include
a link to the Web site of the National
Futures Association’s Basic System
where information regarding the fu-
tures commission merchant’s invest-
ment of customer funds is maintained.

(4) Each futures commission mer-
chant must include a statement on its
Web site that is available to the public
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that additional financial information
on all futures commission merchants is
available from the Commodity Futures
Trading Commission, and include a
link to the Commodity Futures Trad-
ing Commission’s Web page for finan-
cial data for futures commission mer-
chants.

[43 FR 31890, July 24, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.55, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§1.56 Prohibition
against loss.

(a) [Reserved]

(b) No futures commission merchant
or introducing broker may in any way
represent that it will, with respect to
any commodity interest in any account
carried by the futures commission mer-
chant for or on behalf of any person:

(1) Guarantee such person against
loss;

(2) Limit the loss of such person; or

(3) Not call for or attempt to collect
initial and maintenance margin as es-
tablished by the rules of the applicable
board of trade.

(c) No person may in any way rep-
resent that a futures commission mer-
chant or introducing broker will en-
gage in any of the acts or practices de-
scribed in paragraph (b) of this section.

(d) This section shall not be con-
strued to prevent a futures commission
merchant or introducing broker from:

(1) Assuming or sharing in the losses
resulting from an error or mishandling
of an order; or

(2) Participating as a general partner
in a commodity pool which is a limited
partnership.

(e) This section shall not affect any
guarantee entered into prior to Janu-
ary 28, 1982, but this section shall apply
to any extension, modification or re-
newal thereof entered into after such
date.

[46 FR 62844, Dec. 29, 1981, as amended at 48
FR 35291, Aug. 3, 1983]

of guarantees

§1.57 Operations and activities of in-
troducing brokers.
(a) Each introducing broker must:
(1) Open and carry each customer’s
account with a carrying futures com-
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mission merchant on a fully-disclosed
basis: Provided, however, That an intro-
ducing broker which has entered into a
guarantee agreement with a futures
commission merchant in accordance
with the provisions of §1.10(j) must
open and carry such customer’s ac-
count with such guarantor futures
commission merchant on a fully-dis-
closed basis; and

(2) Transmit promptly for execution
all customer orders to:

(i) A carrying futures commission
merchant; or

(ii) A floor broker, if the introducing
broker identifies its carrying futures
commission merchant and that car-
rying futures commission merchant is
also the clearing member with respect
to the customer’s order.

(b) An introducing broker may not
carry proprietary accounts, nor may an
introducing broker carry accounts in
foreign futures.

(¢c) An introducing broker may not
accept any money, securities or prop-
erty (or extend credit in lieu thereof)
to margin, guarantee or secure any
trades or contracts of customers, or
any money, securities or property ac-
cruing as a result of such trades or con-
tracts: Provided, however, That an in-
troducing broker may deposit a check
in a qualifying account or forward a
check drawn by a customer if:

(1) The futures commission merchant
carrying the customer’s account au-
thorizes the introducing broker, in
writing, to receive a check in the name
of the futures commission merchant,
and the introducing broker retains
such written authorization in its files
in accordance with §1.31;

(2) The check is payable to the fu-
tures commission merchant carrying
the customer’s account;

(3) The check is deposited by the in-
troducing broker, on the same day
upon which it is received, in a bank or
trust company located in the United
States in a qualifying account, or the
check is mailed or otherwise trans-
mitted by the introducing broker to
the futures commission merchant on
the same day upon which it is received;

(4) For purposes of this paragraph (c),
a qualifying account shall be deemed
to be an account:
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(i) Which is maintained in an account
name which clearly identifies the funds
therein as belonging to customers of
the futures commission merchant car-
rying the customer’s account;

(ii) For which the bank or trust com-
pany restricts withdrawals to with-
drawals by the carrying futures com-
mission merchant;

(iii) For which the bank or trust
company prohibits the introducing
broker or anyone acting upon its behalf
from withdrawing funds; and

(iv) For which the bank or trust com-
pany provides the futures commission
merchant carrying the customer’s ac-
count with a written acknowledgment,
which the futures commission mer-
chant must retain in its files in accord-
ance with §1.31, that it was informed
that the funds deposited therein are
those of customers and are being held
in accordance with the provisions of
the Act and the regulations in this
chapter.

[48 FR 35291, Aug. 3, 1983, as amended at 57
FR 23143, June 2, 1992; 77 FR 66330, Nov. 2,
2012]

§1.58 GI:OSS collection of exchange-set
margins.

(a) Each futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for
another futures commission merchant
or for a foreign broker on an omnibus
basis must collect, and each futures
commission merchant and foreign
broker for which an omnibus account is
being carried must deposit, initial and
maintenance margin on each position
reported in accordance with §17.04 of
this chapter at a level no less than that
established for customer accounts by
the rules of the applicable contract
market.

(b) If the futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for
another futures commission merchant
or for a foreign broker on an omnibus
basis allows a position to be margined
as a spread position or as a hedged po-
sition in accordance with the rules of
the applicable contract market, the
carrying futures commission merchant
must obtain and retain a written rep-
resentation from the futures commis-
sion merchant or from the foreign
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broker for which the omnibus account
is being carried that each such position
is entitled to be so margined.

[61 FR 19187, May 1, 1996]

§1.59 Activities of self-regulatory orga-
nization employees, governing
board members, committee mem-
bers, and consultants.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
“‘self-regulatory organization,” as de-
fined in §1.3(ee), and includes the term
‘“‘clearing organization,” as defined in
§1.3(d).

(2) Governing board member means a
member, or functional equivalent
thereof, of the board of governors of a
self-regulatory organization.

(3) Committee member means a mem-
ber, or functional equivalent thereof, of
any committee of a self-regulatory or-
ganization.

(4) Employee means any person hired
or otherwise employed on a salaried or
contract basis by a self-regulatory or-
ganization, but does not include:

(i) Any governing board member
compensated by a self-regulatory orga-
nization solely for governing board ac-
tivities; or

(ii) Any committee member com-
pensated by a self-regulatory organiza-
tion solely for committee activities; or

(iii) Any consultant hired by a self-
regulatory organization.

(5) Material information means infor-
mation which, if such information were
publicly known, would be considered
important by a reasonable person in
deciding whether to trade a particular
commodity interest on a contract mar-
ket or a swap execution facility, or to
clear a swap contract through a deriva-
tives clearing organization. As used in
this section, ‘“‘material information”
includes, but is not limited to, infor-
mation relating to present or antici-
pated cash positions, commodity inter-
ests, trading strategies, the financial
condition of members of self-regu-
latory organizations or members of
linked exchanges or their customers, or
the regulatory actions or proposed reg-
ulatory actions of a self-regulatory or-
ganization or a linked exchange.
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(6) Non-public information means in-
formation which has not been dissemi-
nated in a manner which makes it gen-
erally available to the trading public.

(7) Linked exchange means:

(i) Any board of trade, exchange or
market outside the United States, its
territories or possessions, which has an
agreement with a contract market or
swap execution facility in the United
States that permits positions in a com-
modity interest which have been estab-
lished on one of the two markets to be
liquidated on the other market;

(ii) Any board of trade, exchange or
market outside the United States, its
territories or possessions, the products
of which are listed on a United States
contract market, swap execution facil-
ity, or a trading facility thereof;

(iii) Any securities exchange, the
products of which are held as margin in
a commodity account or cleared by a
securities clearing organization pursu-
ant to a cross-margining arrangement
with a futures clearing organization; or

(iv) Any clearing organization which
clears the products of any of the fore-
going markets.

(8) Commodity interest means any com-
modity futures, commodity option or
swap contract traded on or subject to
the rules of a contract market, a swap
execution facility or linked exchange,
or cleared by a derivatives clearing or-
ganization, or cash commodities traded
on or subject to the rules of a board of
trade which has been designated as a
contract market.

(9) Related commodity interest means
any commodity interest which is trad-
ed on or subject to the rules of a con-
tract market, swap execution facility,
linked exchange, or other board of
trade, exchange, or market, or cleared
by a derivatives clearing organization,
other than the self-regulatory organi-
zation by which a person is employed,
and with respect to which:

(i) Such employing self-regulatory
organization has recognized or estab-
lished intermarket spread margins or
other special margin treatment be-
tween that other commodity interest
and a commodity interest which is
traded on or subject to the rules of the
employing self-regulatory organiza-
tion; or
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(ii) Such other self-regulatory orga-
nization has recognized or established
intermarket spread margins or other
special margin treatment with another
commodity interest as to which the
person has access to material, non-
public information.

(10) Pooled investment vehicle means a
trading vehicle organized and operated
as a commodity pool within the mean-
ing of §4.10(d) of this chapter, and
whose units of participation have been
registered under the Securities Act of
1933, or a trading vehicle for which §4.5
of this chapter makes available relief
from regulation as a commodity pool
operator, i.e., registered investment
companies, insurance company sepa-
rate accounts, bank trust funds, and
certain pension plans.

(b) Employees of self-regulatory organi-
eations; Self-regulatory organization
rules. (1) Each self-regulatory organiza-
tion must maintain in effect rules
which have been submitted to the Com-
mission pursuant to section 5c(c) of the
Act and part 40 of this chapter (or, pur-
suant to section 17(j) of the Act in the
case of a registered futures association)
that, at a minimum, prohibit:

(i) Employees of the self-regulatory
organization from:

(A) Trading, directly or indirectly, in
any commodity interest traded on or
cleared by the employing contract
market, swap execution facility, or
clearing organization;

(B) Trading, directly or indirectly, in
any related commodity interest;

(C) Trading, directly or indirectly, in
a commodity interest traded on con-
tract markets or swap execution facili-
ties or cleared by derivatives clearing
organizations other than the employ-
ing self-regulatory organization if the
employee has access to material, non-
public information concerning such
commodity interest;

(D) Trading, directly or indirectly, in
a commodity interest traded on or
cleared by a linked exchange if the em-
ployee has access to material, non-pub-
lic information concerning such com-
modity interest; and

(ii) Employees of the self-regulatory
organization from disclosing to any
other person any material, non-public
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information which such employee ob-
tains as a result of his or her employ-
ment at the self-regulatory organiza-
tion where such employee has or
should have a reasonable expectation
that the information disclosed may as-
sist another person in trading any com-
modity interest; Provided, however,
That such rules shall not prohibit dis-
closures made in the course of an em-
ployee’s duties, or disclosures made to
another self-regulatory organization,
linked exchange, court of competent
jurisdiction or representative of any
agency or department of the federal or
state government acting in his or her
official capacity.

(2) Each self-regulatory organization
may adopt rules, which must be sub-
mitted to the Commission pursuant to
section ba(a)(12)(A) of the Act and Com-
mission regulation 1.41 (or, pursuant to
section 17(j) of the Act in the case of a
registered futures association), which
set forth circumstances under which
exemptions from the trading prohibi-
tion contained in paragraph (b)(1)(i) of
this section may be granted; such ex-
emptions are to be administered by the
self-regulatory organization on a case-
by-case basis. Specifically, such cir-
cumstances may include:

(i) Participation by an employee in
pooled investment vehicles where the
employee has no direct or indirect con-
trol with respect to transactions exe-
cuted for or on behalf of such vehicles;
and

(ii) Trading by an employee under
circumstances enumerated by the self-
regulatory organization in rules which
the self-regulatory organization deter-
mines are not contrary to the purposes
of this regulation, the Commodity Ex-
change Act, the public interest, or just
and equitable principles of trade.

(c) Governing board members, committee
members, and consultants; Registered fu-
tures association rules. Each registered
futures association must maintain in
effect rules which have been submitted
to the Commission pursuant to section
17(j) of the Act which provide that no
governing board member, committee
member, or consultant shall use or dis-
close—for any purpose other than the
performance of official duties as a gov-
erning board member, committee mem-
ber, or consultant—material, non-pub-
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lic information obtained as a result of
the performance of such person’s offi-
cial duties.

(d) Prohibited conduct. (1) No em-
ployee, governing board member, com-
mittee member, or consultant shall:

(i) Trade for such person’s own ac-
count, or for or on behalf of any other
account, in any commodity interest, on
the basis of any material, non-public
information obtained through special
access related to the performance of
such person’s official duties as an em-
ployee, governing board member, com-
mittee member, or consultant; or

(ii) Disclose for any purpose incon-
sistent with the performance of such
person’s official duties as an employee,
governing board member, committee
member, or consultant any material,
non-public information obtained
through special access related to the
performance of such duties.

(2) No person shall trade for such per-
son’s own account, or for or on behalf
of any other account, in any com-
modity interest, on the basis of any
material, non-public information that
such person knows was obtained in vio-
lation of paragraph (d)(1) of this sec-
tion from an employee, governing
board member, committee member, or
consultant.

[68 FR 54973, Oct. 25, 1993, as amended at 65
FR 47847, Aug. 4, 2000; 77 FR 66330, Nov. 2,
2012]

§1.60 Pending legal proceedings.

(a) Every contract market shall sub-
mit to the Commission copies of the
complaint, any dispositive or partially
dispositive decision, any notice of ap-
peal filed concerning such decisions
and such further documents as the
Commission may thereafter request
filed in any material legal proceeding
to which the contract market is a
party or its property or assets is sub-
ject.

(b) Every futures commission mer-
chant shall sumit to the Commission
copies of any dispositive or partially
dispositive decision for which a notice
of appeal has been filed, the notice of
appeal and such further documents as
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the Commission may thereafter re-
quest filed in any material legal pro-
ceeding to which the futures commis-
sion merchant is a party or its prop-
erty or assets is subjects.

(c) Every contract market shall sub-
mit to the Commission copies of the
complaint, any dispositive or partially
dispositive decision, any notice of ap-
peal filed concerning such decisions
and such further documents as the
Commission may thereafter request
filed in any material legal proceeding
instituted against any officer, director,
or other official of the contract market
arising from conduct in such person’s
capacity as a contract market official
and alleging violations of:

(1) The act or any rule, regulation, or
order thereunder;

(2) the constitution, bylaws or rules
of the contract market; or

(3) the applicable provisions of state
law relating to the duties of officers,
directors, or other officials of business
organizations.

(d) Every futures commission mer-
chant shall submit to the Commission
copies of any dispositive or partially
dispositive decision concerning which a
notice of appeal has been filed, the no-
tice of appeal, and such further docu-
ments as the Commission may there-
after request filed in any material
legal proceeding instituted against any
person who is a principal of the futures
commission merchant (as that term is
defined in §3.1(a) of this chapter) aris-
ing from conduct in such person’s ca-
pacity as a principal of the futures
commission merchant and alleging vio-
lations of: (1) The Act or any rule, reg-
ulation, or order thereunder; or (2) pro-
visions of state law relating to a duty
or obligation owed by such a principal.

(e) All documents required by this
section to be submitted to the Commis-
sion shall be mailed via first-class or
submitted by other more expeditious
means to the Commission’s head-
quarters office in Washington, DC, At-
tention: Office of the General Counsel.
All documents required by this section
to be submitted to the Commission as
to matters pending on the effective
date of the section (May 25, 1984), shall
be mailed to the Commission within 45
days of that effective date. Thereafter,
all complaints required by this section
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to be submitted to the Commission by
contract markets shall be mailed to
the Commission within 10 days after
the initiation of the legal proceedings
to which they relate, all decisions re-
quired to be submitted by contract
markets shall be mailed within 10 days
of their date of issuance, all notices of
appeal required to be submitted by con-
tract markets shall be mailed within 10
days of the filing or receipt by the con-
tract market of the notice of appeal,
and all decisions and notices of appeal
required to be submitted by futures
commission merchants shall be mailed
within 10 days of the filing or receipt
by the futures commission merchant of
the relevant notice of appeal. For pur-
poses of paragraph (a), (b), (c) and (d) of
this rule, a ‘‘material legal pro-
ceeding”’ includes but is not limited to
actions involving alleged violations of
the Commodity Exchange Act or the
Commission’s regulations. However, a
legal proceeding is not ‘‘material” for
the purposes of this rule if the pro-
ceeding is not in a federal or state
court or if the Commission is a party.

[49 FR 17750, Apr. 25, 1984]
§§1.61-1.62 [Reserved]

§1.63 Service on self-regulatory orga-
nization governing boards or com-
mittees by persons with discipli-
nary histories.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
a ‘‘self-regulatory organization’ as de-
fined in §1.3(ee), and includes a ‘‘clear-
ing organization’ as defined in §1.3(d),
except as defined in paragraph (b)(6) of
this section.

(2) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is author-
ized by a self-regulatory organization
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle
disciplinary charges, to impose dis-
ciplinary sanctions or to hear appeals
thereof.

(3) Arbitration panel means any person
or panel empowered by a self-regu-
latory organization to arbitrate dis-
putes involving such organization’s
members or their customers.
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(4) Owversight panel means any panel
authorized by a self-regulatory organi-
zation to review, recommend or estab-
lish policies or procedures with respect
to the self-regulatory organization’s
surveillance, compliance, rule enforce-
ment or disciplinary responsibilities.

(5) Final decision means:

(i) A decision of a self-regulatory or-
ganization which cannot be further ap-
pealed within the self-regulatory orga-
nization, is not subject to the stay of
the Commission or a court of com-
petent jurisdiction, and has not been
reversed by the Commission or any
court of competent jurisdiction; or,

(ii) Any decision by an administra-
tive law judge, a court of competent ju-
risdiction or the Commission which has
not been stayed or reversed.

(6) Disciplinary offense means:

(i) Any violation of the rules of a
self-regulatory organization except
those rules related to

(A) Decorum or attire,

(B) Financial requirements, or

(C) Reporting or recordkeeping un-
less resulting in fines aggregating more
than $5,000 within any calendar year;

(ii) Any rule violation described in
subparagraphs (a)(6)(i) (A) through (C)
of this regulation which involves fraud,
deceit or conversion or results in a sus-
pension or expulsion;

(iii) Any violation of the Act or the
regulations promulgated thereunder;
or,

(iv) Any failure to exercise super-
visory responsibility with respect to
acts described in paragraphs (a)6) (i)
through (iii) of this section when such
failure is itself a violation of either the
rules of a self-regulatory organization,
the Act or the regulations promulgated
thereunder.

(v) A disciplinary offense must arise
out of a proceeding or action which is
brought by a self-regulatory organiza-
tion, the Commission, any federal or
state agency, or other governmental
body.

(7) Settlement agreement means any
agreement consenting to the imposi-
tion of sanctions by a self-regulatory
organization, a court of competent ju-
risdiction or the Commission.

(b) BEach self-regulatory organization
must maintain in effect rules which
have been submitted to the Commis-

17 CFR Ch. | (4-1-17 Edition)

sion pursuant to section 5c(c) of the
Act and part 40 of this chapter or, in
the case of a registered futures associa-
tion, pursuant to section 17(j) of the
Act, that render a person ineligible to
serve on its disciplinary committees,
arbitration panels, oversight panels or
governing board who:

(1) Was found within the prior three
years by a final decision of a self-regu-
latory organization, an administrative
law judge, a court of competent juris-
diction or the Commission to have
committed a disciplinary offense;

(2) Entered into a settlement agree-
ment within the prior three years in
which any of the findings or, in the ab-
sence of such findings, any of the acts
charged included a disciplinary offense;

(3) Currently is suspended from trad-
ing on any contract market, is sus-
pended or expelled from membership
with any self-regulatory organization,
is serving any sentence of probation or
owes any portion of a fine imposed pur-
suant to either:

(i) A finding by a final decision of a
self-regulatory organization, an admin-
istrative law judge, a court of com-
petent jurisdiction or the Commission
that such person committed a discipli-
nary offense; or,

(ii) A settlement agreement in which
any of the findings or, in the absence of
such findings, any of the acts charged
included a disciplinary offense.

(4) Currently is subject to an agree-
ment with the Commission or any self-
regulatory organization not to apply
for registration with the Commission
or membership in any self-regulatory
organization;

(5) Currently is subject to or has had
imposed on him within the prior three
years a Commission registration rev-
ocation or suspension in any capacity
for any reason, or has been convicted
within the prior three years of any of
the felonies listed in section 8a(2)(D)
(ii) through (iv) of the Act;

(6) Currently is subject to a denial,
suspension or disqualification from
serving on the disciplinary committee,
arbitration panel or governing board of
any self-regulatory organization as
that term is defined in section 3(a)(26)
of the Securities Exchange Act of 1934.

(c) No person may serve on a discipli-
nary committee, arbitration panel,
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oversight panel or governing board of a
self-regulatory organization if such
person is subject to any of the condi-
tions listed in paragraphs (b) (1)
through (6) of this section.

(d) Each self-regulatory organization
shall submit to the Commission a
schedule listing all those rule viola-
tions which constitute disciplinary of-
fenses as defined in paragraph (a)(6)(i)
of this section and to the extent nec-
essary to reflect revisions shall submit
an amended schedule within thirty
days of the end of each calendar year.
Each self-regulatory organization must
maintain and keep current the sched-
ule required by this section, and post
the schedule on the self-regulatory or-
ganization’s Web site so that it is in a
public place designed to provide notice
to members and otherwise ensure its
availability to the general public.

(e) Each self-regulatory organization
shall submit to the Commission within
thirty days of the end of each calendar
year a certified list of any persons who
have been removed from its discipli-
nary committees, arbitration panels,
oversight panels or governing board
pursuant to the requirements of this
regulation during the prior year.

(f) Whenever a self-regulatory organi-
zation finds by final decision that a
person has committed a disciplinary
offense and such finding makes such
person ineligible to serve on that self-
regulatory organization’s disciplinary
committees, arbitration panels, over-
sight panels or governing board, the
self-regulatory organization shall in-
form the Commission of that finding
and the length of the ineligibility in
any notice it is required to provide to
the Commission pursuant to either sec-
tion 17(h)(1) of the Act or Commission
regulation 9.11.

[656 FR 7890, Mar. 6, 1990, as amended at 58 FR
376563, July 13, 1993; 64 FR 23, Jan. 4, 1999; 77
FR 66331, Nov. 2, 2012]

§1.64 Composition of various self-reg-

ulatory organization governing
boards and major disciplinary com-
mittees.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
“self-regulatory organization” as de-
fined in §1.3(ee), not including a
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‘‘clearing organization’” as defined in
§1.3(d).

(2) Major disciplinary committee means
a committee of persons who are au-
thorized by a self-regulatory organiza-
tion to conduct disciplinary hearings,
to settle disciplinary charges, to im-
pose disciplinary sanctions or to hear
appeals thereof in cases involving any
violation of the rules of the self-regu-
latory organization except those
which:

(i) Are related to:

(A) Decorum or attire,

(B) Financial requirements, or

(C) Reporting or recordkeeping; and,

(ii) Do not involve fraud, deceit or
conversion.

(3) Regular voting member of a gov-
erning board means any person who is
eligible to vote routinely on matters
being considered by the board and ex-
cludes those members who are only eli-
gible to vote in the case of a tie vote by
the board.

(4) Membership interest (i) In the case
of a contract market, each of the fol-
lowing will be considered a different
membership interest:

(A) Floor brokers,

(B) Floor traders,

(C) Futures commission merchants,

(D) Producers, consumers, processors,
distributors, and merchandisers of
commodities traded on the particular
contract market,

(E) Participants in a variety of pits
or principal groups of commodities
traded on the particular contract mar-
ket; and,

(F) Other market users or partici-
pants; except that with respect to para-
graph (c)(2) of this section, a contract
market may define membership inter-
ests according to the different pits or
principal groups of commodities traded
on the contract market.

(ii) In the case of a registered futures
association, each of the following will
be considered a different membership
interest:

(A) Futures commission merchants,

(B) Introducing brokers,

(C) Commodity pool operators,

(D) Commodity trading advisors; and,

(BE) Associated persons, except that
under paragraph (c)(3) of this section
an associated person will be deemed to
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represent the same membership inter-
est as its sponsor.

(b) BEach self-regulatory organization
must maintain in effect standards and
procedures with respect to its gov-
erning board which have been sub-
mitted to the Commission pursuant to
section 5a(a)(12)(A) of the Act and §1.41
or, when applicable to a registered fu-
tures association, pursuant to section
17(j) of the Act, that ensure:

(1) That twenty percent or more of
the regular voting members of the
board are persons who:

(i) Are knowledgeable of futures trad-
ing or financial regulation or are oth-
erwise capable of contributing to gov-
erning board deliberations; and,

(ii)(A) Are not members of the self-
regulatory organization,

(B) Are not currently salaried em-
ployees of the self-regulatory organiza-
tion,

(C) Are not primarily performing
services for the self-regulatory organi-
zation in a capacity other than as a
member of the self-regulatory organi-
zation’s governing board, or

(D) Are not officers, principals or em-
ployees of a firm which holds a mem-
bership at the self-regulatory organiza-
tion either in its own name or through
an employee on behalf of the firm;

(2) In the case of a contract market,
that ten percent or more of the regular
voting members of the governing board
be comprised where applicable of per-
sons representing farmers, producers,
merchants or exporters of principal
commodities underlying a commodity
futures or commodity option traded on
the contract market; and

(3) That the board’s membership in-
cludes a diversity of membership inter-
ests. The self-regulatory organization
must be able to demonstrate that the
board membership fairly represents the
diversity of interests at such self-regu-
latory organization and is otherwise
consistent with this regulation’s com-
position requirements;

(c) Each self-regulatory organization
must maintain in effect rules with re-
spect to its major disciplinary commit-
tees which have been submitted to the
Commission pursuant to section
ba(a)(12)(A) of the Act and §1.41 or,
when applicable to a registered futures
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association, pursuant to section 17(j) of
the Act, that ensure:

(1) That at least one member of each
major disciplinary committee or hear-
ing panel thereof be a person who is
not a member of the self-regulatory or-
ganization whenever such committee
or panel is acting with respect to a dis-
ciplinary action in which:

(i) The subject of the action is a
member of the self-regulatory organi-
zation’s:

(A) Governing board, or

(B) Major disciplinary committee; or,

(ii) Any of the charged, alleged or ad-
judicated contract market rule viola-
tions involve:

(A) Manipulation or attempted ma-
nipulation of the price of a commodity,
a futures contract or an option on a fu-
tures contract, or

(B) Conduct which directly results in
financial harm to a non-member of the
contract market;

(2) In the case of a contract market,
that more than fifty percent of each
major disciplinary committee or hear-
ing panel thereof include persons rep-
resenting membership interests other
than that of the subject of the discipli-
nary proceeding being considered;

(3) In the case of a registered futures
association, that each major discipli-
nary committee or hearing panel there-
of include persons representing mem-
bership interests other than that of the
subject of the disciplinary proceeding
being considered; and,

(4) That each major disciplinary com-
mittee or hearing panel thereof include
sufficient different membership inter-
ests so as to ensure fairness and to pre-
vent special treatment or preference
for any person in the conduct of a com-
mittee’s or the panel’s responsibilities.

(d) Each self-regulatory organization
must submit to the Commission within
thirty days after each governing board
election a list of the governing board’s
members, the membership interests
they represent and how the composi-
tion of the governing board otherwise
meets the requirements of §1.64(b) and
the self-regulatory organization’s im-
plementing standards and procedures.

[568 FR 37654, July 13, 1993; 59 FR 5082, Feb. 3,
1994]
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§1.65 Notice of bulk transfers and dis-
closure obligations to customers.

(a) Notice and Disclosure to Customers.
(1) Prior to transferring a customer ac-
count to another futures commission
merchant or introducing broker other
than at the request of the customer, a
futures commission merchant or intro-
ducing broker must obtain the cus-
tomer’s specific consent to the trans-
fer.

(2) If the customer account agree-
ment contains a valid consent by the
customer to prospective transfers of
the account, the transferor futures
commission merchant or introducing
broker may transfer the account if the
customer is provided with written no-
tice of, and a reasonable opportunity to
object to, the transfer and the cus-
tomer has not asserted an objection to
the transfer or given other instructions
as to the disposition of the account.
The notice to the customer must in-
clude:

(i) A clear statement of the reason(s)
for the transfer, the name, address and
telephone number of the proposed
transferee firm and other information
material to the transfer;

(ii) A statement that the customer is
not required to accept the proposed
transfer and may direct the transfer or
firm to liquidate the account or ransfer
the account to a firm of the customer’s
selection;

(iii) The name, telephone number and
address of a contact person at the
transferor firm to whom the customer
may give instructions as to the disposi-
tion of the account;

(iv) Notice that a failure to respond
to the letter within a specified time pe-
riod, which must be a reasonable period
in the circumstances, will be deemed
consent to the transfer; and

(v) A clear statement as to the means
by which the customer may object to
or otherwise respond to the notice of
proposed transfer.

(3) Where customer accounts are
transferred to a futures commission
merchant or introducing broker, other
than at the customer’s request, the
transferee introducing broker or fu-
tures commission merchant must pro-
vide each customer whose account is
transferred with the risk disclosure
statements and acknowledgments re-
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quired by §1.55 (domestic futures and
foreign futures and options trading),
and §§33.7 (domestic exchange-traded
commodity options) and 190.10(c) (non-
cash margin—to be furnished by fu-
tures commission merchants only) of
this chapter and receive the required
acknowledgments within sixty days of
the transfer of accounts. This require-
ment shall not apply:

(i) As to customers owning trans-
ferred accounts for which the trans-
feree futures commission merchant or
introducing broker has clear written
evidence that the customer has re-
ceived and acknowledged the required
disclosure documents; or

(ii) As to customers for which the
transferee futures commission mer-
chant or introducing broker has clear
evidence that such customer was at the
time the account was opened by the
transferring futures commission mer-
chant or introducing broker, or is at
the time the account is being trans-
ferred, a customer listed in §1.55(f); or

(iii) If the transfer of accounts is
made from one introducing broker to
another introducing broker guaranteed
by the same futures commission mer-
chant pursuant to a guarantee agree-
ment in accordance with the require-
ments of §1.10(j) and such futures com-
mission merchant maintains the rel-
evant acknowledgments required by
§§1.55(a)(1)(ii) and 33.7(a)(1)(ii) of this
chapter and can establish compliance
with §190.10(c) of this chapter.

(b) Notice to the Commission. Each fu-
tures commission merchant or intro-
ducing broker shall file with the Com-
mission, at least five business days in
advance of the transfer, notice of any
transfer of customer accounts carried
or introduced by such futures commis-
sion merchant or introducing broker
that is not initiated at the request of
the customer, where the transfer in-
volves the lesser of:

(1) 25 percent of the total number of
customer accounts carried or intro-
duced by such firm if that percentage
represents at least 100 accounts; or

(2) 50 percent or more of the total
number of customer accounts carried
or introduced by such firm. The com-
putation of the percentage and number
of accounts must be based on the total
number of accounts carried by the
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transferor futures commission mer-
chant or introduced by the introducing
broker, irrespective of whether such
accounts are transferred to a single or
multiple transferees.

(c) The notice required by paragraph
(b) of this section shall include:

(1) The name, principal business ad-
dress and telephone number of the
transferor futures commission mer-
chant or introducing broker;

(2) The name, principal business ad-
dress and telephone number of each
transferee futures commission mer-
chant or introducing broker;

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms;

(4) A brief statement as to the rea-
sons for the transfer;

(5) A copy of the notice to customers
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred.

(d) The notice required by paragraph
(b) of this section shall be filed with
the Deputy Director, Compliance and
Registration Section, Division of Swap
Dealer and Intermediary Oversight,
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581; the
National Futures Association Attn:
Vice President-Compliance; and the
designated self-regulatory organization
for the transferor firm.

(e) In the event that the notice re-
quired by paragraph (b) of this section
cannot be filed with the Commission at
least five days prior to the account
transfer, the transferee futures com-
mission merchant or introducing
broker shall file such notice as soon as
practicable and no later than the day
of the transfer. Such notice shall in-
clude a brief statement explaining the
circumstances necessitating the delay
in filing.

(f) The requirements of this section
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self-
regulatory organization or applicable
customer account agreement with re-
spect to transfer of accounts.

17 CFR Ch. | (4-1-17 Edition)

(g) If a proposed transfer is not com-
pleted in accordance with the notice
required to be filed by paragraph (b) of
this section, a corrective notice shall
be filed within five business days of the
date such proposed transfer was to
occur explaining why the proposed
transfer was not completed.

[68 FR 17504, Apr. 5, 1993, as amended at 60
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20,
1998; 67 FR 62351, Oct. 7, 2002; 78 FR 22419,
Apr. 16, 2013]

§1.66 No-action positions with respect
to floor traders.

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor
trading privileges remain in effect,
which includes the name, date of birth
and social security number of such
floor traders, as well as facts regarding
such floor traders which are set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract
market knows of such facts, and such
list is signed by the chief operating of-
ficer of the contract market, the Com-
mission will not commence an enforce-
ment proceeding against a floor trader
on that list based solely upon the floor
trader’s failure to register or receive a
temporary license under section 4f of
the Act and §3.11 of this chapter, nor
will the Commission commence an en-
forcement proceeding against the con-
tract market under §1.62 for failing to
bar such floor trader from operating as
such: Provided, however, That for those
floor traders listed as to whom the con-
tract market knows of facts set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of
this section will only apply if the con-
tract market submits a supplemental
statement signed by the chief oper-
ating officer of the contract market
stating that, in light of the Congres-
sional mandate requiring registration
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to
conduct appropriate surveillance of
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such floor traders. These no-action po-
sitions shall expire upon the floor’s
trader being granted or denied registra-
tion under the Act, or on June 11, 1993,
whichever comes earliest: Provided,
however, That if the floor trader files
an application for registration in ac-
cordance with §3.11 of this chapter
with the National Futures Association
by June 11, 1993, the no-action posi-
tions for the floor trader and the con-
tract market as to the registration of
such floor trader will be extended until
the floor trader is granted or denied
registration under the Act, unless an
Administrative Law Judge issues an in-
terim order suspending the no-action
position as to such floor trader in ac-
cordance with paragraph (b) of this sec-
tion or the application for registration
is withdrawn.

(b) Suspension of mno-action position
under paragraph (a) of this section pursu-
ant to section 8a(2) of the Act—(1) Notice.
On the basis of information obtained
by the Commission, the Commission
may at any time serve notice upon a
floor trader whose name appears on a
list submitted in accordance with para-
graph (a) of this section that:

(i) The Commission alleges and is
prepared to prove that such floor trad-
er is subject to one or more of the stat-
utory disqualifications set forth in sec-
tion 8a(2) of the Act;

(ii) An Administrative Law Judge
shall make a determination, based
upon written evidence, as to whether
the floor trader is subject to such stat-
utory disqualification; and

(iii) If the floor trader is found to be
subject to a statutory disqualification,
the no-action status of the floor trader
under paragraph (a) of this section may
be suspended and the floor trader or-
dered to show cause why registration
should not be denied.

(2) Written submission. If the floor
trader wishes to challenge the accu-
racy of the allegations set forth in the
notice, the floor trader may submit
written evidence limited to the type
described in §3.60(b)(1) of this chapter.
Such written submission must be
served upon the Division of Enforce-
ment and filed with the Proceedings
Clerk within twenty days of the date of
service of notice to the floor trader.
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(3) Reply. Within ten days of receipt
of any written submission filed by the
floor trader, the Division of Enforce-
ment may serve upon the floor trader
and file with the Proceedings Clerk a
reply.

(4) Determination by Administrative
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether
the floor trader is subject to a statu-
tory disqualification must be based
upon the evidence of the statutory dis-
qualification, notice with proof of serv-
ice, the written submission, if any,
filed by the floor trader in response
thereto, any written reply submitted
by the Division of Enforcement and
such other papers as the Administra-
tive Law Judge may require or permit.

(5) Suspension and order to show cause.
(i) If the floor trader is found to be sub-
ject to a statutory disqualification, the
Administrative Law Judge, within
thirty days after receipt of the floor
trader’s written submission, if any, and
any reply thereto, shall issue an in-
terim order suspending the no-action
status of the floor trader under para-
graph (a) of this section and requiring
the floor trader to show cause within
twenty days of the date of the order
why, notwithstanding the existence of
the statutory disqualification, the reg-
istration of the floor trader should not
be denied. The no-action status of the
floor trader shall be suspended, effec-
tive five days after the order to show
cause is served upon the floor trader in
accordance with §3.50(a) of this chap-
ter, until a final order with respect to
the order to show cause has been
issued: Provided, That if the sole basis
upon which the floor trader is subject
to statutory disqualification is the ex-
istence of a temporary order, judgment
or decree of the type described in sec-
tion 8a(2)(C) of the Act, the order to
show cause shall not be issued and the
floor trader shall be suspended until
such time as the temporary order,
judgment or decree shall have expired:
Provided, however, That in no event
shall the floor trader’s no-action status
be suspended for a period to exceed six
months.

(ii) If the floor trader is found not to
be subject to a statutory disqualifica-
tion, the Administrative Law Judge
shall issue an order to that effect and
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the Proceedings Clerk shall promptly
serve a copy of such order on the floor
trader, the Division of Swap Dealer and
Intermediary Oversight and the Divi-
sion of Enforcement. Such order shall
be effective as a final order of the Com-
mission fifteen days after the date it is
served upon the floor trader in accord-
ance with the provisions of §3.50(a) of
this chapter unless a timely applica-
tion for review is filed in accordance
with §10.102 of this chapter. The appel-
late procedures set forth in §§10.102,
10.103, 10.104, 10.106, 10.107 and 10.109 of
this chapter shall apply to any appeal
brought under paragraph (c)(5)(ii) of
this section.

(6) Further proceedings. If an order to
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of §3.60(b) through (j) of this
chapter.

[68 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr.
23, 1993, as amended at 60 FR 54801, Oct. 26,
1995; 67 FR 62351, Oct. 7, 2002; 78 FR 22419,
Apr. 16, 2013]

§1.67 Notification of final disciplinary
action involving financial harm to a
customer.

(a) Definitions. For purposes of this
section:

Final disciplinary action means any
decision by or settlement with a con-
tract market or swap execution facility
in a disciplinary matter which cannot
be further appealed at the contract
market or swap execution facility, is
not subject to the stay of the Commis-
sion or a court of competent jurisdic-
tion, and has not been reversed by the
Commission or any court of competent
jurisdiction.

(b) Upon any final disciplinary action
in which a contract market or swap
execution facility finds that a member
has committed a rule violation that in-
volved a transaction for a customer,
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer:

(1)(i) The contract market or swap
execution facility shall promptly pro-
vide written notice of the disciplinary
action to the futures commission mer-
chant or other registrant; and
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(ii) A futures commission merchant
or other registrant that receives a no-
tice, under paragraph (b)(1)(i) of this
section shall promptly provide written
notice of the disciplinary action to the
customer as disclosed on its books and
records. If the customer is another fu-
tures commission merchant or other
registrant, such futures commission
merchant or other registrant shall
promptly provide notice to the cus-
tomer.

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the
contract market or swap execution fa-
cility has found that the member has
committed a rule violation that in-
volved a transaction for the customer,
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer. For the purposes of this para-
graph, a notice which includes the in-
formation listed in §9.11(b) of this
chapter shall be deemed to include the
principal facts of the disciplinary ac-
tion thereof.

[77 FR 66331, Nov. 2, 2012]
§1.68 [Reserved]

§1.69 Voting by interested members of
self-regulatory organization gov-
erning boards and various commit-
tees.

(a) Definitions. For purposes of this
section:

(1) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is author-
ized by a self-regulatory organization
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle
disciplinary charges, to impose dis-
ciplinary sanctions, or to hear appeals
thereof in cases involving any violation
of the rules of the self-regulatory orga-
nization except those cases where the
person or committee is authorized
summarily to impose minor penalties
for violating rules regarding decorum,
attire, the timely submission of accu-
rate records for clearing or verifying
each day’s transactions or other simi-
lar activities.

(2) Family relationship of a person
means the person’s spouse, former
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spouse, parent, stepparent, child, step-
child, sibling, stepbrother, stepsister,
grandparent, grandchild, uncle, aunt,
nephew, niece or in-law.

(3) Governing board means a self-regu-
latory organization’s board of direc-
tors, board of governors, board of man-
agers, or similar body, or any sub-
committee thereof, duly authorized,
pursuant to a rule of the self-regu-
latory organization that has been ap-
proved by the Commission or has be-
come effective pursuant to either Sec-
tion ba(a)(12)(A) or 17(j) of the Act to
take action or to recommend the tak-
ing of action on behalf of the self-regu-
latory organization.

(4) Oversight panel means any panel,
or any subcommittee thereof, author-
ized by a self-regulatory organization
to recommend or establish policies or
procedures with respect to the self-reg-
ulatory organization’s surveillance,
compliance, rule enforcement, or dis-
ciplinary responsibilities.

() Member’s affiliated firm is a firm in
which the member is a ‘‘principal,” as
defined in §3.1(a), or an employee.

(6) Named party in interest means a
person or entity that is identified by
name as a subject of any matter being
considered by a governing board, dis-
ciplinary committee, or oversight
panel.

(T) Self-regulatory organization means
a ‘‘self-regulatory organization’ as de-
fined in §1.3(ee) and includes a ‘‘clear-
ing organization’ as defined in §1.3(d),
but excludes registered futures associa-
tions for the purposes of paragraph
(b)(2) of this section.

8) Significant action includes any of
the following types of self-regulatory
organization actions or rule changes
that can be implemented without the
Commission’s prior approval:

(i) Any actions or rule changes which
address an ‘‘emergency’ as defined in
§1.41(a)(4)(i) through (iv) and (vi)
through (viii); and,

(ii) Any changes in margin levels
that are designed to respond to ex-
traordinary market conditions such as
an actual or attempted corner, squeeze,
congestion or undue concentration of
positions, or that otherwise are likely
to have a substantial effect on prices in
any contract traded or cleared at such
self-regulatory organization; but does
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not include any rule not submitted for
prior Commission approval because
such rule is unrelated to the terms and
conditions of any contract traded at
such self-regulatory organization.

(b) Self-regulatory organization rules.
BEach self-regulatory organization shall
maintain in effect rules that have been
submitted to the Commission pursuant
to Section b5a(a)(12)(A) of the Act and
§1.41 or, in the case of a registered fu-
tures association, pursuant to Section
17(j) of the Act, to address the avoid-
ance of conflicts of interest in the exe-
cution of its self-regulatory functions.
Such rules must provide for the fol-
lowing:

(1) Relationship with named party in
interest—(i) Nature of relationship. A
member of a self-regulatory organiza-
tion’s governing board, disciplinary
committee or oversight panel must ab-
stain from such body’s deliberations
and voting on any matter involving a
named party in interest where such
member:

(A) Is a named party in interest;

(B) Is an employer, employee, or fel-
low employee of a named party in in-
terest;

(C) Is associated with a named party
in interest through a ‘‘broker associa-
tion”’ as defined in §156.1;

(D) Has any other significant, ongo-
ing business relationship with a named
party in interest, not including rela-
tionships limited to executing futures
or option transactions opposite of each
other or to clearing futures or option
transactions through the same clearing
member; or,

(E) Has a family relationship with a
named party in interest.

(i1) Disclosure of relationship. Prior to
the consideration of any matter involv-
ing a named party in interest, each
member of a self-regulatory organiza-
tion governing board, disciplinary com-
mittee or oversight panel must disclose
to the appropriate self-regulatory orga-
nization staff whether he or she has
one of the relationships listed in para-
graph (b)(1)(i) of this section with a
named party in interest.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
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board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction in any matter involv-
ing a named party in interest. Taking
into consideration the exigency of the
committee action, such determinations
should be based upon:

(A) Information provided by the
member pursuant to paragraph
(b)(1)(ii) of this section; and

(B) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(2) Financial interest in a Significant
action—(1) Nature of interest. A member
of a self-regulatory organization’s gov-
erning board, disciplinary committee
or oversight panel must abstain from
such body’s deliberations and voting on
any significant action if the member
knowingly has a direct and substantial
financial interest in the result of the
vote based upon either exchange or
non-exchange positions that could rea-
sonably be expected to be affected by
the action.

(i1) Disclosure of interest. Prior to the
consideration of any significant action,
each member of a self-regulatory orga-
nization governing board, disciplinary
committee or oversight panel must dis-
close to the appropriate self-regulatory
organization staff the position infor-
mation referred to in paragraph
(b)(2)(iii) of this section that is known
to him or her. This requirement does
not apply to members who choose to
abstain from deliberations and voting
on the subject significant action.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction under this section in
any significant action. Such deter-
mination must include a review of:

(A) Gross positions held at that self-
regulatory organization in the mem-
ber’s personal accounts or ‘‘controlled
accounts,” as defined in §1.3(j);

(B) Gross positions held at that self-
regulatory organization in proprietary
accounts, as defined in §1.17(b)(3), at
the member’s affiliated firm;

(C) Gross positions held at that self-
regulatory organization in accounts in
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which the member is a principal, as de-
fined in §3.1(a);

(D) Net positions held at that self-
regulatory organization in ‘‘customer”
accounts, as defined in §1.17(b)(2), at
the member’s affiliated firm; and,

(E) Any other types of positions,
whether maintained at that self-regu-
latory organization or elsewhere, held
in the member’s personal accounts or
the proprietary accounts of the mem-
ber’s affiliated firm that the self-regu-
latory organization reasonably expects
could be affected by the significant ac-
tion.

(iv) Bases for determination. Taking
into consideration the exigency of the
significant action, such determinations
should be based upon:

(A) The most recent large trader re-
ports and clearing records available to
the self-regulatory organization;

(B) Information provided by the
member with respect to positions pur-
suant to paragraph (b)(2)(ii) of this sec-
tion; and,

(C) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(3) Participation in deliberations. (i)
Under the rules required by this sec-
tion, a self-regulatory organization
governing board, disciplinary com-
mittee or oversight panel may permit a
member to participate in deliberations
prior to a vote on a significant action
for which he or she otherwise would be
required to abstain, pursuant to para-
graph (b)(2) of this section, if such par-
ticipation would be consistent with the
public interest and the member recuses
himself or herself from voting on such
action.

(ii) In making a determination as to
whether to permit a member to partici-
pate in deliberations on a significant
action for which he or she otherwise
would be required to abstain, the delib-
erating body shall consider the fol-
lowing factors:

(A) Wwhether the member’s partici-
pation in deliberations is necessary for
the deliberating body to achieve a
quorum in the matter; and

(B) Whether the member has unique
or special expertise, knowledge or ex-
perience in the matter under consider-
ation.
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(iii) Prior to any determination pur-
suant to paragraph (b)(3)(1) of this sec-
tion, the deliberating body must fully
consider the position information
which is the basis for the member’s di-
rect and substantial financial interest
in the result of a vote on a significant
action pursuant to paragraph (b)(2) of
this section.

(4) Documentation of determination.
Self-regulatory organization governing
boards, disciplinary committees, and
oversight panels must reflect in their
minutes or otherwise document that
the conflicts determination procedures
required by this section have been fol-
lowed. Such records also must include:

(i) The names of all members who at-
tended the meeting in person or who
otherwise were present by electronic
means;

(ii) The name of any member who
voluntarily recused himself or herself
or was required to abstain from delib-
erations and/or voting on a matter and
the reason for the recusal or absten-
tion, if stated; and

(iii) Information on the position in-
formation that was reviewed for each
member.

[64 FR 23, Jan. 4, 1999; 64 FR 3340, Jan. 21,
1999]

§1.70 Notification of State enforce-
ment actions brought under the
Commodity Exchange Act.

(a) Immediately upon instituting any
proceeding in any Federal district
court for violation of the Act or any
rule, regulation or order thereunder
against any person who is subject to
suit pursuant to sections 6d(1)-(6) of
the Act, the authorized State official of
the State instituting the proceeding
shall submit to the Commission a copy
of the complaint filed in the pro-
ceeding, together with a written notice
which:

(1) Indicates the names of parties to
the proceeding;

(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which is alleged to have been
violated.

The complaint and written notice must
be sent by first-class U.S. mail or per-
sonally delivered to the Secretary,
Commodity Futures Trading Commis-
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sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581.

(b) Prior to instituting any pro-
ceeding in a State court for the alleged
violation of any antifraud provisions of
the Act or any antifraud rule, regula-
tion or order thereunder against any
person registered with the Commission
who is subject to suit pursuant to the
provisions of section 6d(8) of the Act,
the authorized State official of the
State intending to institute the pro-
ceeding shall submit to the Commis-
sion written notice which:

(1) Indicates the names of parties to
the proposed proceeding;

(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which will be alleged to have
been violated;

(3) Contains a brief statement of the

facts on which the proposed action will
be based.
Except as provided in paragraph (c),
this written notice must be sent by
first-class U.S. mail or personally de-
livered to the Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581 not less than 5
business days prior to instituting the
proceeding in State court.

(c) Where it is impracticable to pro-
vide the Commission with written no-
tice within the time period specified in
paragraph (b) of this section, the au-
thorized state official must inform the
Secretary of the Commission by tele-
phone as soon as practicable to insti-
tute a proceeding in state court and
must send the written notice required
in paragraph (b)(1) through (b)(3) of
this section by facsimile or other simi-
larly expeditious means of written
communication to the Secretary of the
Commission, prior to instituting the
proceeding in state court.

(d) Immediately upon instituting any
proceeding in a State court pursuant to
the provisions of section 6d(8) of the
Act for alleged violation of any anti-
fraud provisions of the Act or any anti-
fraud rule, regulation or order there-
under, the authorized State official in-
stituting the proceeding shall submit
to the Commission a copy of the com-
plaint filed in the proceeding. The copy
of the complaint must be sent by first
class U.S. mail or personally delivered

173



§1.71

to the Secretary, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581.

[48 FR 49503, Oct. 26, 1983, as amended at 60
FR 49334, Sept. 25, 1995]

§1.71 Conflicts of interest policies and
procedures by futures commission
merchants and introducing brokers.

(a) Definitions. For purposes of this
section, the following terms shall be
defined as provided.

(1) Affiliate. This term means, with
respect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a futures commission
merchant or introducing broker or any
of its affiliates, whether or not identi-
fied as such, that performs, or per-
sonnel exercising direct supervisory
authority over the performance of, any
pricing (excluding price verification for
risk management purposes), trading,
sales, marketing, advertising, solicita-
tion, structuring, or brokerage activi-
ties on behalf of a futures commission
merchant or introducing broker or any
of its affiliates.

(3) Clearing wunit. This term means
any department, division, group, or
personnel of a futures commission mer-
chant or any of its affiliates, whether
or not identified as such, that per-
forms, or personnel exercising direct
supervisory authority over the per-
formance of, any proprietary or cus-
tomer clearing activities on behalf of a
futures commission merchant or any of
its affiliates.

(4) Derivative. This term means:

(i) A contract for the purchase or sale
of a commodity for future delivery;

(ii) A security futures product;

(iii) A swap;

(iv) Any agreement, contract, or
transaction described in section
2(c)(2)(C)(i) or section 2(c)(2)(D)(3) of
the Act; and

(v) Any commodity option authorized
under section 4c of the Act; and (vi)
any leverage transaction authorized
under section 19 of the Act.

(5) Non-research personnel. This term
means any employee of the business
trading unit or clearing unit, or any
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other employee of the futures commis-
sion merchant or introducing broker,
other than an employee performing a
legal or compliance function, who is
not directly responsible for, or other-
wise not directly involved in, research
or analysis intended for inclusion in a
research report.

(6) Public appearance. This term
means any participation in a con-
ference call, seminar, forum (including
an interactive electronic forum) or
other public speaking activity before 15
or more persons (individuals or enti-
ties), or interview or appearance before
one or more representatives of the
media, radio, television or print media,
or the writing of a print media article,
in which a research analyst makes a
recommendation or offers an opinion
concerning a derivatives transaction.
This term does not include a password-
protected Webcast, conference call or
similar event with 15 or more existing
customers, provided that all of the
event participants previously received
the most current research report or
other documentation that contains the
required applicable disclosures, and
that the research analyst appearing at
the event corrects and updates during
the public appearance any disclosures
in the research report that are inac-
curate, misleading, or no longer appli-
cable.

(7) Research analyst. This term means
the employee of a futures commission
merchant or introducing broker who is
primarily responsible for, and any em-
ployee who reports directly or indi-
rectly to such research analyst in con-
nection with, preparation of the sub-
stance of a research report relating to
any derivative, whether or not any
such person has the job title of ‘‘re-
search analyst.”

(8) Research department. This term
means any department or division that
is principally responsible for preparing
the substance of a research report re-
lating to any derivative on behalf of a
futures commission merchant or intro-
ducing broker, including a department
or division contained in an affiliate of
a futures commission merchant or in-
troducing broker.

(9) Research report. This term means
any written communication (including
electronic) that includes an analysis of
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the price or market for any derivative,
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include:

(i) Communications distributed to
fewer than 15 persons;

(ii) Commentaries on economic, po-
litical or market conditions;

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings;

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool
participants that discuss individual de-
rivatives positions in the context of a
fund’s past performance or the basis for
previously-made discretionary deci-
sions;

(v) Any communications generated
by an employee of the business trading
unit that is conveyed as a solicitation
for entering into a derivatives trans-
action, and is conspicuously identified
as such; and

(vi) Internal communications that
are not given to current or prospective
customers.

(b) Policies and procedures. (1) Except
as provided in paragraph (b)(2) of this
section, each futures commission mer-
chant and introducing broker subject
to this rule must adopt and implement
written policies and procedures reason-
ably designed to ensure that the fu-
tures commission merchant or intro-
ducing broker and its employees com-
ply with the provisions of this rule.

(2) Small Introducing Brokers. An in-
troducing broker that has generated,
over the preceding 3 years, $5 million
or less in aggregate gross revenues
from its activities as an introducing
broker must establish structural and
institutional safeguards reasonably de-
signed to ensure that the activities of
any person within the firm relating to
research or analysis of the price or
market for any commodity or deriva-
tive are separated by appropriate infor-
mational partitions within the firm
from the review, pressure, or oversight
of persons whose involvement in trad-
ing or clearing activities might poten-
tially bias the judgment or supervision
of the persons.

(c) Research analysts and research re-
ports—(1) Restrictions on relationship
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with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a
research report of the futures commis-
sion merchant or introducing broker,
and non-research personnel shall not
direct the views and opinions expressed
in a research report of the futures com-
mission merchant or introducing
broker.

(ii) No research analyst may be sub-
ject to the supervision or control of
any employee of the futures commis-
sion merchant’s or introducing bro-
ker’s business trading unit or clearing
unit, and no employee of the business
trading unit or clearing unit may have
any influence or control over the eval-
uation or compensation of a research
analyst.

(iii) Except as provided in paragraph
(c)(1)(iv) of this section, non-research
personnel, other than the board of di-
rectors and any committee thereof,
shall not review or approve a research
report of the futures commission mer-
chant or introducing broker before its
publication.

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the
factual accuracy of information in the
research report, to provide for non-sub-
stantive editing, to format the layout
or style of the research report, or to
identify any potential conflicts of in-
terest, provided that:

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel
of the futures commission merchant or
introducing broker or in a trans-
mission copied to such personnel; and

(B) Any oral communication between
non-research personnel and research
department personnel concerning the
content of a research report must be
documented and made either through
authorized legal or compliance per-
sonnel acting as an intermediary or in
a conversation conducted in the pres-
ence of such personnel.

(2) Restrictions on communications.
Any written or oral communication by
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a research analyst to a current or pro-
spective customer relating to any de-
rivative must not omit any material
fact or qualification that would cause
the communication to be misleading to
a reasonable person.

(3) Restrictions on research analyst
compensation. A futures commission
merchant or introducing broker may
not consider as a factor in reviewing or
approving a research analyst’s com-
pensation his or her contributions to
the futures commission merchant’s or
introducing broker’s trading or clear-
ing Dbusiness. Except for commu-
nicating client or customer feedback,
ratings and other indicators of re-
search analyst performance to research
department management, no employee
of the business trading unit or clearing
unit of the futures commission mer-
chant or introducing broker may influ-
ence the review or approval of a re-
search analyst’s compensation.

(4) Prohibition of promise of favorable
research. No futures commission mer-
chant or introducing broker may di-
rectly or indirectly offer favorable re-
search, or threaten to change research,
to an existing or prospective customer
as consideration or inducement for the
receipt of business or compensation.

() Disclosure requirements—(i) Owner-
ship and material conflicts of interest. A
futures commission merchant or intro-
ducing broker must disclose in re-
search reports and a research analyst
must disclose in public appearances
whether the research analyst main-
tains a financial interest in any deriva-
tive of a type, class, or category that
the research analyst follows, and the
general nature of the financial inter-
est.

(ii) Prominence of disclosure. Disclo-
sures and references to disclosures
must be clear, comprehensive, and
prominent. With respect to public ap-
pearances by research analysts, the
disclosures required by paragraph (c)(5)
of this section must be conspicuous.

(iii) Records of public appearances.
Each futures commission merchant and
introducing broker must maintain
records of public appearances by re-
search analysts sufficient to dem-
onstrate compliance by those research
analysts with the applicable disclosure
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requirements under paragraph (c)(5) of
this section.

(iv) Third-party research reports. (A)
For the purposes of paragraph (c)(5)(iv)
of this section, ‘‘independent third-
party research report’ shall mean a re-
search report, in respect of which the
person or entity producing the report:

(I) Has no affiliation or business or
contractual relationship with the dis-
tributing futures commission merchant
or introducing broker, or that futures
commission merchant’s or introducing
broker’s affiliates, that is reasonably
likely to inform the content of its re-
search reports; and

(2) Makes content determinations
without any input from the distrib-
uting futures commission merchant or
introducing broker or from the futures
commission merchant’s or introducing
broker’s affiliates.

(B) Subject to paragraph (c)(5)(iv)(C)
of this section, if a futures commission
merchant or introducing broker dis-
tributes or makes available any inde-
pendent third-party research report,
the futures commission merchant or
introducing broker must accompany
the research report with, or provide a
web address that directs the recipient
to, the current applicable disclosures,
as they pertain to the futures commis-
sion merchant or introducing broker,
required by this section. Each futures
commission merchant and introducing
broker must establish written policies
and procedures reasonably designed to
ensure the completeness and accuracy
of all applicable disclosures.

(C) The requirements of paragraph
(¢)(5)(iv)(B) of this section shall not
apply to independent third-party re-
search reports made available by a fu-
tures commission merchant or intro-
ducing broker to its customers:

(1) Upon request; or

(2) Through a Web site maintained by
the futures commission merchant or
introducing broker.

(6) Prohibition of retaliation against re-
search analysts. No futures commission
merchant or introducing broker, and
no employee of a futures commission
merchant or introducing broker who is
involved with the futures commission
merchant’s or introducing broker’s
trading or clearing activities, may, di-
rectly or indirectly, retaliate against
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or threaten to retaliate against any re-
search analyst employed by the futures
commission merchant or introducing
broker or its affiliates as a result of an
adverse, negative, or otherwise unfa-
vorable research report or public ap-
pearance written or made, in good
faith, by the research analyst that may
adversely affect the futures commis-
sion merchant’s or introducing bro-
ker’s present or prospective trading or
clearing activities.

(7 Small Introducing Brokers. An in-
troducing broker that has generated,
over the preceding 3 years, $5 million
or less in aggregate gross revenues
from its activities as an introducing
broker is exempt from the require-
ments set forth in this paragraph (c).

(d) Clearing activities. (1) No futures
commission merchant shall permit any
affiliated swap dealer or major swap
participant to directly or indirectly
interfere with, or attempt to influence,
the decision of the clearing unit per-
sonnel of the futures commission mer-
chant to provide clearing services and
activities to a particular customer, in-
cluding but not limited to a decision
relating to the following:

(i) Whether to offer clearing services
and activities to a particular customer;

(ii) Whether to accept a particular
customer for the purposes of clearing
derivatives;

(iii) Whether to submit a customer’s
transaction to a particular derivatives
clearing organization;

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer;

(v) Whether to accept certain forms
of collateral from a particular cus-
tomer; or

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based
upon criteria that are not generally
available and applicable to other cus-
tomers of the futures commission mer-
chant.

(2) Each futures commission mer-
chant shall create and maintain an ap-
propriate informational partition be-
tween business trading units of an af-
filiated swap dealer or major swap par-
ticipant and clearing unit personnel of
the futures commission merchant to
reasonably ensure compliance with the
Act and the prohibitions specified in
paragraph (d)(1) of this section. At a
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minimum, such informational parti-
tions shall require that:

(i) No employee of a business trading
unit of an affiliated swap dealer or
major swap participant may review or
approve the provision of clearing serv-
ices and activities by clearing unit per-
sonnel of the futures commission mer-
chant, make any determination regard-
ing whether the futures commission
merchant accepts clearing customers,
or in any way condition or tie the pro-
vision of trading services upon or to
the provision of clearing services or
otherwise participate in the provision
of clearing services by improperly
incentivizing or encouraging the use of
the affiliated futures commission mer-
chant. Any employee of a business
trading unit of an affiliated swap deal-
er or major swap participant may par-
ticipate in the activities of the futures
commission merchant as necessary for
(A) participating in default manage-
ment undertaken by a derivatives
clearing organization during an event
of default; and (B) transferring, liqui-
dating, or hedging any proprietary or
customer positions during an event of
default;

(ii) No employee of a business trading
unit of an affiliated swap dealer or
major swap participant shall supervise,
control, or influence any employee of a
clearing unit of the futures commission
merchant; and

(iii) No employee of the business
trading unit of an affiliated swap deal-
er or major swap participant shall in-
fluence or control compensation or
evaluation of any employee of the
clearing unit of the futures commission
merchant.

(e) Undue influence on customers. Each
futures commission merchant and in-
troducing broker must adopt and im-
plement written policies and proce-
dures that mandate the disclosure to
its customers of any material incen-
tives and any material conflicts of in-
terest regarding the decision of a cus-
tomer as to the trade execution and/or
clearing of the derivatives transaction.

(f) Records. All records that a futures
commission merchant or introducing
broker is required to maintain pursu-
ant to this regulation shall be main-
tained in accordance with Commission
Regulation §1.31 and shall be made
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available promptly upon request to
representatives of the Commission.

[77 FR 20198, Apr. 3, 2012]

§1.72 Restrictions on customer clear-
ing arrangements.

No futures commission merchant
providing clearing services to cus-
tomers shall enter into an arrangement
that:

(a) Discloses to the futures commis-
sion merchant or any swap dealer or
major swap participant the identity of
a customer’s original executing
counterparty;

(b) Limits the number of counterpar-
ties with whom a customer may enter
into a trade;

(c) Restricts the size of the position a
customer may take with any individual
counterparty, apart from an overall
limit for all positions held by the cus-
tomer at the futures commission mer-
chant;

(d) Impairs a customer’s access to
execution of a trade on terms that have
a reasonable relationship to the best
terms available; or

(e) Prevents compliance with the
timeframes set forth in §1.74(b),
§23.610(b), or §39.12(b)(7) of this chap-
ter.

[77 FR 21306, Apr. 9, 2012]

§1.73 Clearing futures commission
merchant risk management.

(a) Each futures commission mer-
chant that is a clearing member of a
derivatives clearing organization shall:

(1) Establish risk-based limits in the
proprietary account and in each cus-
tomer account based on position size,
order size, margin requirements, or
similar factors;

(2) Screen orders for compliance with
the risk-based limits in accordance
with the following:

(i) When a clearing futures commis-
sion merchant provides electronic mar-
ket access or accepts orders for auto-
mated execution, it shall use auto-
mated means to screen orders for com-
pliance with the limits;

(ii) When a clearing futures commis-
sion merchant accepts orders for non-
automated execution, it shall establish
and maintain systems of risk controls
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reasonably designed to ensure compli-
ance with the limits;

(iii) When a clearing futures commis-
sion merchant accepts transactions
that were executed bilaterally and then
submitted for clearing, it shall estab-
lish and maintain systems of risk man-
agement controls reasonably designed
to ensure compliance with the limits;

(iv) When a firm executes an order on
behalf of a customer but gives it up to
another firm for clearing,

(A) The clearing futures commission
merchant shall establish risk-based
limits for the customer, and enter into
an agreement in advance with the exe-
cuting firm that requires the executing
firm to screen orders for compliance
with those limits in accordance with
paragraph (a)(2)(i) or (ii) as applicable;
and

(B) The clearing futures commission
merchant shall establish and maintain
systems of risk management controls
reasonably designed to ensure compli-
ance with the limits.

(v) When an account manager
bunches orders on behalf of multiple
customers for execution as a block and
post-trade allocation to individual ac-
counts for clearing:

(A) The futures commission mer-
chant that initially clears the block
shall establish risk-based limits for the
block account and screen the order in
accordance with paragraph (a)(2)(i) or
(ii) as applicable;

(B) The futures commission mer-
chants that clear the allocated trades
on behalf of customers shall establish
risk-based limits for each customer
and enter into an agreement in ad-
vance with the account manager that
requires the account manager to screen
orders for compliance with those lim-
its; and

(C) The futures commission mer-
chants that clear the allocated trades
on behalf of customers shall establish
and maintain systems of risk manage-
ment controls reasonably designed to
ensure compliance with the limits.

(3) Monitor for adherence to the risk-
based limits intra-day and overnight;

(4) Conduct stress tests under ex-
treme but plausible conditions of all
positions in the proprietary account
and in each customer account that
could pose material risk to the futures
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commission merchant at least once per
week;

(5) Evaluate its ability to meet ini-
tial margin requirements at least once
per week;

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at
least once per week;

(7) BEvaluate its ability to liquidate,
in an orderly manner, the positions in
the proprietary and customer accounts
and estimate the cost of the liquida-
tion at least once per quarter; and

(8) Test all lines of credit at least
once per year.

(b) Each futures commission mer-
chant that is a clearing member of a
derivatives clearing organization shall:

(1) Establish written procedures to
comply with this regulation; and

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation.

(3) All records required to be main-
tained pursuant to these regulations
shall be maintained in accordance with
Commission Regulation 1.31 (17 CFR
1.31) and shall be made available
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential
regulators.

[77 FR 21306, Apr. 9, 2012]

§1.74 Futures commission merchant
acceptance for clearing.

(a) Each futures commission mer-
chant that is a clearing member of a
derivatives clearing organization shall
coordinate with each derivatives clear-
ing organization on which it clears to
establish systems that enable the fu-
tures commission merchant, or the de-
rivatives clearing organization acting
on its behalf, to accept or reject each
trade submitted to the derivatives
clearing organization for clearing by or
for the futures commission merchant
or a customer of the futures commis-
sion merchant as quickly as would be
technologically practicable if fully
automated systems were used; and

(b) Each futures commission mer-
chant that is a clearing member of a
derivatives clearing organization shall
accept or reject each trade submitted
by or for it or its customers as quickly
as would be technologically practicable
if fully automated systems were used; a
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clearing futures commission merchant
may meet this requirement by:

(1) Establishing systems to pre-
screen orders for compliance with cri-
teria specified by the clearing futures
commission merchant;

(2) BEstablishing systems that author-
ize a derivatives clearing organization
to accept or reject on its behalf trades
that meet, or fail to meet, criteria
specified by the clearing futures com-
mission merchant; or

(3) Establishing systems that enable
the clearing futures commission mer-
chant to communicate to the deriva-
tives clearing organization acceptance
or rejection of each trade as quickly as
would be technologically practicable if
fully automated systems were used.

[77 FR 21307, Apr. 9, 2012]

§1.75 Delegation of authority to the
Director of the Division of Clearing
and Risk to establish an alternative
compliance schedule to comply
with futures commission merchant
acceptance for clearing.

(a) The Commission hereby delegates
to the Director of the Division of Clear-
ing and Risk or such other employee or
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of §1.74
for swaps that are found to be techno-
logically or economically impracti-
cable for an affected futures commis-
sion merchant that seeks, in good
faith, to comply with the requirements
of §1.74 within a reasonable time period
beyond the date on which compliance
by such futures commission merchant
is otherwise required.

(b) A request for an alternative com-
pliance schedule under this section
shall be acted upon by the Director of
the Division of Clearing and Risk with-
in 30 days from the time such a request
is received, or it shall be deemed ap-
proved.

(c) An exception granted under this
section shall not cause a registrant to
be out of compliance or deemed in vio-
lation of any registration require-
ments.

(d) Notwithstanding any other provi-
sion of this section, in any case in
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which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may
submit to the Commission for its con-
sideration the question of whether an
alternative compliance schedule should
be established. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section.

[77 FR 21307, Apr. 9, 2012]
APPENDIX A TO PART 1 [RESERVED]

APPENDIX B TO PART 1—FEES FOR CON-
TRACT MARKET RULE ENFORCEMENT
REVIEWS AND FINANCIAL REVIEWS

(a) Within 60 days of the effective date of a
final fee schedule for each fiscal year, each
board of trade which has been designated as
a contract market for at least one actively
trading contract shall submit a check or
money order, made payable to the Com-
modity Futures Trading Commission, to
cover the Commission’s actual costs in con-
ducting contract market rule enforcement
reviews and financial reviews.

(b) The Commission determines fees
charged to exchanges based upon a formula
that considers both actual costs and trading
volume.

(c) Checks should be sent to the attention
of the Office of the Secretariat, Commodity
Futures Trading Commission, Three Lafay-
ette Centre, 1155 21st Street, NW., Wash-
ington, DC 20581.

[60 FR 930, Jan. 8, 1985, as amended at 52 FR
46072, Dec. 4, 1987; 58 FR 42645, Aug. 11, 1993;
60 FR 49334, Sept. 25, 1995; 77 FR 66332, Nov.
2, 2012]

APPENDIX C TO PART 1 [RESERVED]

PART 2—OFFICIAL SEAL

Sec.

2.1 Description.

2.2 Authority to affix seal.

2.3 Prohibitions against misuse of seal.

2.4 Employee Recreation Association’s use
of Commission seal.

AUTHORITY: 7 U.S.C. 2a(11).

§2.1 Description.

Pursuant to section 2(a)(10) of the
Commodity Exchange Act, as amended,
7 U.S.C. 4(i), the Commodity Futures
Trading Commission has adopted an of-
ficial seal (the ‘‘Seal’’), the description
of which is as follows:
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(a) An American bald eagle in black
and white holding the scales of bal-
anced interests over a black and white
wheel of commerce and a farmer’s
plow, also in black and white. These
symbols are enclosed with an inner red
octagon and a blue outer octagon rep-
resenting traditional futures contract
trading pits. Around the outside of the
octagons are the words ‘“‘Commodity
Futures Trading Commission’ sepa-
rated by two stars from the year
¢“1975,” the first year of the Commis-
sion’s existence.

(b) The Seal of the Commodity Fu-
tures Trading Commission is illus-
trated as follows:

§2.2 Authority to affix seal.

(a) The following officials of the
Commodity Futures Trading Commis-
sion are authorized to affix the Seal to
appropriate documents and other mate-
rials of the Commission for all pur-
poses including those authorized by 28
U.S.C. 1733(b) (relating to authenti-
cated copies of agency documents used
as evidence): The Chairman and all
Commissioners, the General Counsel,
the Executive Director, the Directors
of Divisions, and the Secretariat.

(b) The officials named in paragraph
(a) of this section, may redelegate, and
authorize redelegation of this author-
ity, except that the Secretary may re-
delegate this authority only to the
Deputy Secretary.

[41 FR 9552, Mar. 5, 1976, as amended at 51 FR
37177, Oct. 20, 1986]
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