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this section must specify the reason-
ably expected governmental purpose,
issue price, maturity, and issue date of
the hedged bond, the manner in which
interest is reasonably expected to be
computed, and whether paragraph
(h)(5)(ii) or (h)(5)(iii) of this section ap-
plies to the contract. If an issuer iden-
tifies a contract under this paragraph
(h)(6)(iv) that would be a qualified
hedge with respect to the anticipated
bond, but does not issue the antici-
pated bond on the identified issue date,
the contract is taken into account as a
qualified hedge of any bond of the
issuer that is issued for the identified
governmental purpose within a reason-
able interval around the identified
issue date of the anticipated bond.

(6) Authority of the Commissioner. The
Commissioner, by publication of a rev-
enue ruling or revenue procedure (see
§601.601(d)(2) of this chapter), may
specify contracts that, although they
do not meet the requirements of para-
graph (h)(2) of this section, are quali-
fied hedges or, although they do not
meet the requirements of paragraph
(h)(4) of this section, cause the hedged
bonds to be treated as fixed yield
bonds.

[T.D. 8476, 58 FR 33524, June 18, 1993; 58 FR
44452, Aug. 23, 1993, as amended by T.D. 8538,
59 FR 24042, May 10, 1994; T.D. 8718, 62 FR
25507, May 9, 1997, T.D. 8838, 64 FR 48547,
Sept. 7, 1999; T.D. 9777, 81 FR 46593, July 18,
2016]

§1.148-5 Yield and valuation of invest-
ments.

(a) In general. This section provides
rules for computing the yield and value
of investments allocated to an issue for
various purposes under section 148.

(b) Yield on an investment—(1) In gen-
eral. Except as otherwise provided, the
yield on an investment allocated to an
issue is computed under the economic
accrual method, using the same
compounding interval and financial
conventions used to compute the yield
on the issue. The yield on an invest-
ment allocated to an issue is the dis-
count rate that, when used in com-
puting the present value as of the date
the investment is first allocated to the
issue of all unconditionally payable re-
ceipts from the investment, produces
an amount equal to the present value
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of all unconditionally payable pay-
ments for the investment. For this pur-
pose, payments means amounts to be
actually or constructively paid to ac-
quire the investment, and receipts
means amounts to be actually or con-
structively received from the invest-
ment, such as earnings and return of
principal. The yield on a variable rate
investment is determined in a manner
comparable to the determination of the
yield on a variable rate issue. For an
issue of qualified mortgage bonds,
qualified veterans’ mortgage bonds, or
qualified student loan bonds on which
interest is paid semiannually, all reg-
ular monthly loan payments to be re-
ceived during a semiannual debt serv-
ice period may be treated as received
at the end of that period. In addition,
for any conduit financing issue, pay-
ments made by the conduit borrower
are not treated as paid until the con-
duit borrower ceases to receive the
benefit of earnings on those amounts.

(2) Yield on a separate class of invest-
ments—(i) In general. For purposes of
the yield restriction rules of section
148(a) and §1.148-2, yield is computed
separately for each class of invest-
ments. For this purpose, in deter-
mining the yield on a separate class of
investments, the yield on each indi-
vidual investment within the class is
blended with the yield on other indi-
vidual investments within the class,
whether or not held concurrently, by
treating those investments as a single
investment. The yields on investments
that are not within the same class are
not blended.

(i1) Separate classes of investments.
Each of the following is a separate
class of investments—

(A) Each category of yield restricted
purpose investment and program in-
vestment that is subject to a different
definition of materially higher under
§1.148-2(d)(2);

(B) Yield-restricted nonpurpose in-
vestments; and

(C) All other nonpurpose invest-
ments;

(iii) Permissive application of single in-
vestment rules to certain yield restricted
investments for all purposes of section 148.
For all purposes of section 148, if an
issuer reasonably expects as of the
issue date to establish and maintain a
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sinking fund solely to reduce the yield
on the investments in a refunding es-
crow, then the issuer may treat all of
the yield restricted nonpurpose invest-
ments in the refunding escrow and that
sinking fund as a single investment
having a single yield, determined under
this paragraph (b)(2). Thus, an issuer
may not treat the nonpurpose invest-
ments in a reasonably required reserve
fund and a refunding escrow as a single
investment having a single yield under
this paragraph (b)(2)(iii).

(iv) Mandatory application of single in-
vestment rules for refunding escrows for
all purposes of section 148. For all pur-
poses of section 148, in computing the
yield on yield restricted investments
allocable to proceeds (i.e., sale pro-
ceeds, investment proceeds, and trans-
ferred proceeds) of a refunding issue
that are held in one or more refunding
escrows, the individual investments are
treated as a single investment having a
single yield, whether or not held con-
currently. For example, this single in-
vestment includes both the individual
investments allocable to sale and in-
vestment proceeds of a refunding issue
that are held in one refunding escrow
for a prior issue and the investments
allocable to transferred proceeds of
that refunding issue that are held in
another refunding escrow.

(3) Investments to be held beyond issue’s
maturity or beyond temporary period. In
computing the yield on investments al-
locable to an issue that are to be held
beyond the reasonably expected re-
demption date of the issue, those in-
vestments are treated as sold for an
amount equal to their value on that
date. In computing the yield on invest-
ments that are held beyond an applica-
ble temporary period under §1.148-2, for
purposes of §1.148-2 those investments
may be treated as purchased for an
amount equal to their fair market
value as of the end of the temporary
period.

(4) Consistent redemption assumptions
on purpose investments. The yield on
purpose investments allocable to an
issue is computed using the same re-
demption assumptions used to compute
the yield on the issue. Yield on purpose
investments allocable to an issue of
qualified mortgage bonds and qualified
veterans’ mortgage bonds must be de-
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termined in a manner that is con-
sistent with, and using the assump-
tions required by, section 143(g)(2)(B).

(5) Student loan special allowance pay-
ments included in yield. Except as pro-
vided in §1.148-11(e), the yield on quali-
fied student loans is computed by in-
cluding as receipts any special allow-
ance payments made by the Secretary
of Education pursuant to section 438 of
the Higher Education Act of 1965.

(c) Yield reduction payments to the
United States—(1) In general. In deter-
mining the yield on an investment to
which this paragraph (c) applies, any
amount paid to the United States in
accordance with this paragraph (c), in-
cluding a rebate amount, is treated as
a payment for that investment that re-
duces the yield on that investment.

(2) Manner of payment—(@{i) In general.
Except as otherwise provided in para-
graph (c)(2)(ii) of this section, an
amount is paid under this paragraph (c)
if it is paid to the United States at the
same time and in the same manner as
rebate amounts are required to be paid
or at such other time or in such man-
ner as the Commissioner may pre-
scribe. For example, yield reduction
payments must be made on or before
the date of required rebate installment
payments as described in §§1.148-3(f),
(g2), and (h). The provisions of §1.148-3(i)
apply to payments made under this
paragraph (c).

(ii) Special rule for purpose invest-
ments. For purpose investments allo-
cable to an issue—

(A) No amounts are required to be
paid to satisfy this paragraph (c¢) until
the earlier of the end of the tenth bond
year after the issue date of the issue or
60 days after the date on which the
issue is no longer outstanding; and

(B) For payments made prior to the
date on which the issue is retired, the
issuer need not pay more than 75 per-
cent of the amount otherwise required
to be paid as of the date to which the
payment relates.

(3) Applicability of special yield reduc-
tion rule. Paragraph (c) applies only to
investments that are described in at
least one of paragraphs (¢)(3)(i) through
(ix) of this section and, except as other-
wise expressly provided in paragraphs
(c)(3)(i) through (ix) of this section,
that are allocated to proceeds of an
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issue other than gross proceeds of an
advance refunding issue.

(i) Nonpurpose investments allocated to
proceeds of an issue that qualified for cer-
tain temporary periods. Nonpurpose in-
vestments allocable to proceeds of an
issue that qualified for one of the tem-
porary periods available for capital
projects, working capital expenditures,
pooled financings, or investment pro-
ceeds under §1.148-2(e)(2), (3), (4), or (6),
respectively.

(ii) Investments allocable to certain
variable yield issues. Investments allo-
cable to a variable yield issue during
any computation period in which at
least 5 percent of the value of the issue
is represented by variable yield bonds,
unless the issue is an issue of hedge
bonds (as defined in section
149(2)(3)(A)).

(iii) Nonpurpose investments allocable
to certain transferred proceeds. Nonpur-
pose investments allocable to trans-
ferred proceeds of—

(A) A current refunding issue to the
extent necessary to reduce the yield on
those investments to satisfy yield re-
strictions under section 148(a); or

(B) An advance refunding issue to the
extent that investment of the refund-
ing escrows allocable to the proceeds,
other than transferred proceeds, of the
refunding issue in zero-yielding non-
purpose investments is insufficient to
satisfy yield restrictions under section
148(a).

(iv) Purpose investments allocable to
qualified student loans and qualified
mortgage loans. Purpose investments al-
locable to qualified student loans and
qualified mortgage loans.

(v) Nonpurpose investments allocable to
gross proceeds in certain reserve funds.
Nonpurpose investments allocable to
gross proceeds of an issue in a reason-
ably required reserve or replacement
fund or a fund that, except for its fail-
ure to satisfy the size limitation in
§1.148-2(f)(2)(ii), would qualify as a rea-
sonably required reserve or replace-
ment fund, but only to the extent the
requirements in paragraphs (c)(3)(v)(A)
or (B) of this section are met. This
paragraph (¢)(3)(v) includes nonpurpose
investments described in this para-
graph that are allocable to transferred
proceeds of an advance refunding issue,
but only to the extent necessary to sat-
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isfy yield restriction under section
148(a) on those proceeds treating all in-
vestments allocable to those proceeds
as a separate class.

(A) The value of the nonpurpose in-
vestments in the fund is not greater
than 15 percent of the stated principal
amount of the issue, as computed
under §1.148-2(f)(2)(ii).

(B) The amounts in the fund (other
than investment earnings) are not rea-
sonably expected to be used to pay debt
service on the issue other than in con-
nection with reductions in the amount
required to be in that fund (for exam-
ple, a reserve fund for a revolving fund
loan program).

(vi) Nonpurpose investments allocable
to certain replacement proceeds of re-
funded issues. Nonpurpose investments
allocated to replacement proceeds of a
refunded issue, including a refunded
issue that is an advance refunding
issue, as a result of the application of
the universal cap to amounts in a re-
funding escrow.

(vii) Investments allocable to replace-
ment proceeds under a certain transition
rule. Investments described in §1.148-
11(f).

(viii) Nonpurpose investments allocable
to proceeds when State and Local Govern-
ment Series Securities are unavailable.
Nonpurpose investments allocable to
proceeds of an issue, including an ad-
vance refunding issue, that an issuer
purchases if, on the date the issuer en-
ters into the agreement to purchase
such investments, the issuer is unable
to subscribe for State and Local Gov-
ernment Series Securities because the
U.S. Department of the Treasury, Bu-
reau of the Fiscal Service, has sus-
pended sales of those securities.

(ix) Nonpurpose investments allocable
to proceeds of certain variable yield ad-
vance refunding issues. Nonpurpose in-
vestments allocable to proceeds of the
portion of a variable yield issue used
for advance refunding purposes that
are deposited in a yield restricted de-
feasance escrow if—

(A) The issuer has entered into a
qualified hedge under §1.148-4(h)(2)
with respect to all of the variable yield
bonds of the issue allocable to the yield
restricted defeasance escrow and that
hedge is in the form of a variable-to-
fixed interest rate swap under which
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the issuer pays the hedge provider a
fixed interest rate and receives from
the hedge provider a floating interest
rate;

(B) Such qualified hedge covers a pe-
riod beginning on the issue date of the
hedged bonds and ending on or after
the date on which the final payment is
to be made from the yield restricted
defeasance escrow; and

(C) The issuer restricts the yield on
the yield restricted defeasance escrow
to a yield that is not greater than the
yield on the issue, determined by tak-
ing into account the issuer’s fixed pay-
ments to be made under the hedge and
by assuming that the issuer’s variable
yield payments to be paid on the
hedged bonds are equal to the floating
payments to be received by the issuer
under the qualified hedge and are paid
on the same dates (that is, such yield
reduction payments can only be made
to address basis risk differences be-
tween the variable yield payments on
the hedged bonds and the floating pay-
ments received on the hedge).

(d) Value of investments—(1) In gen-
eral. Except as otherwise provided, the
value of an investment (including a
payment or receipt on the investment)
on a date must be determined using
one of the following valuation methods
consistently for all purposes of section
148 to that investment on that date:

(1) Plain par investment—outstanding
principal amount. A plain par invest-
ment may be valued at its outstanding
stated principal amount, plus any ac-
crued unpaid interest on that date.

(ii) Fired rate investment—opresent
value. A fixed rate investment may be
valued at its present value on that
date.

(iii) Any investment—fair market value.
An investment may be valued at its
fair market value on that date.

(2) Mandatory valuation of certain
yield restricted investments at present
value. A purpose investment must be
valued at present value, and except as
otherwise provided in paragraphs (b)(3)
and (d)(3) of this section, a yield re-
stricted nonpurpose investment must
be valued at present value.

(3) Mandatory valuation of certain in-
vestments at fair market value—@{i) In
general. Except as otherwise provided
in paragraphs (d)(3)(ii) and (d)(4) of this
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section, a nonpurpose investment must
be valued at fair market value on the
date that it is first allocated to an
issue or first ceases to be allocated to
an issue as a consequence of a deemed
acquisition or deemed disposition. For
example, if an issuer deposits existing
nonpurpose investments into a sinking
fund for an issue, those investments
must be valued at fair market value as
of the date first deposited into the
fund.

(ii) Exception to fair market value re-
quirement for transferred proceeds alloca-
tions, certain wuniversal cap allocations,
and commingled funds. Paragraph
(d)(3)(1) of this section does not apply if
the investment is allocated from one
issue to another as a result of the
transferred proceeds allocation rule
under §1.148-9(b) or is deallocated from
one issue as a result of the universal
cap rule under §1.148-6(b)(2) and reallo-
cated to another issue as a result of a
preexisting pledge of the investment to
secure that other issue, provided that,
in either circumstance (that is, trans-
ferred proceeds allocations or universal
cap deallocations), the issue from
which the investment is allocated (that
is, the first issue in an allocation from
one issue to another issue) consists of
tax-exempt bonds. In addition, para-
graph (d)(3)(i) of this section does not
apply to investments in a commingled
fund (other than a bona fide debt serv-
ice fund) unless it is an investment
being initially deposited in or with-
drawn from a commingled fund de-
scribed in §1.148-6(e)(b)(iii).

(4) Special transition rule for trans-
ferred proceeds. The value of a nonpur-
pose investment that is allocated to
transferred proceeds of a refunding
issue on a transfer date may not exceed
the value of that investment on the
transfer date used for purposes of ap-
plying the arbitrage restrictions to the
refunded issue.

(5) Definition of present value of an in-
vestment. Except as otherwise provided,
present value of an investment is com-
puted under the economic accrual
method, using the same compounding
interval and financial conventions used
to compute the yield on the issue. The
present value of an investment on a
date is equal to the present value of all
unconditionally payable receipts to be
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received from and payments to be paid
for the investment after that date,
using the yield on the investment as
the discount rate.

(6) Definition of fair market value—(i)
In general. The fair market value of an
investment is the price at which a will-
ing buyer would purchase the invest-
ment from a willing seller in a bona
fide, arm’s-length transaction. Fair
market value generally is determined
on the date on which a contract to pur-
chase or sell the nonpurpose invest-
ment becomes binding (i.e., the trade
date rather than the settlement date).
Except as otherwise provided in this
paragraph (d)(6), an investment that is
not of a type traded on an established
securities market, within the meaning
of section 1273, is rebuttably presumed
to be acquired or disposed of for a price
that is not equal to its fair market
value. On the purchase date, the fair
market value of a United States Treas-
ury obligation that is purchased di-
rectly from the United States Treas-
ury, including a State and Local Gov-
ernment Series Security, is its pur-
chase price. The fair market value of a
State and Local Government Series Se-
curity on any date other than the pur-
chase date is the redemption price for
redemption on that date.

(i1) Safe harbor for establishing fair
market value for certificates of deposit.
This paragraph (d)(6)(ii) applies to a
certificate of deposit that has a fixed
interest rate, a fixed payment sched-
ule, and a substantial penalty for early
withdrawal. The purchase price of such
a certificate of deposit is treated as its
fair market value on the purchase date
if the yield on the certificate of deposit
is not less than—

(A) The yield on reasonably com-
parable direct obligations of the United
States; and

(B) The highest yield that is pub-
lished or posted by the provider to be
currently available from the provider
on reasonably comparable certificates
of deposit offered to the public.

(iii) Safe harbor for establishing fair
market value for guaranteed investment
contracts and investments purchased for a
yield restricted defeasance escrow. The
purchase price of a guaranteed invest-
ment contract and the purchase price
of an investment purchased for a yield
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restricted defeasance escrow will be
treated as the fair market value of the
investment on the purchase date if all
of the following requirements are satis-
fied:

(A) The issuer makes a bona fide so-
licitation for the purchase of the in-
vestment. A bona fide solicitation is a
solicitation that satisfies all of the fol-
lowing requirements:

(I) The bid specifications are in writ-
ing and are timely disseminated to po-
tential providers. For purposes of this
paragraph (d)(6)(iii)(A)(I), a writing
may be in electronic form and may be
disseminated by fax, email, an inter-
net-based Web site, or other electronic
medium that is similar to an internet-
based Web site and regularly used to
post bid specifications.

(2) The bid specifications include all
material terms of the bid. A term is
material if it may directly or indi-
rectly affect the yield or the cost of the
investment.

(3) The bid specifications include a
statement notifying potential pro-
viders that submission of a bid is a rep-
resentation that the potential provider
did not consult with any other poten-
tial provider about its bid, that the bid
was determined without regard to any
other formal or informal agreement
that the potential provider has with
the issuer or any other person (whether
or not in connection with the bond
issue), and that the bid is not being
submitted solely as a courtesy to the
issuer or any other person for purposes
of satisfying the requirements of para-
graph (d)(6)(iii)(B)(I) or (2) of this sec-
tion.

(4) The terms of the bid specifica-
tions are commercially reasonable. A
term is commercially reasonable if
there is a legitimate business purpose
for the term other than to increase the
purchase price or reduce the yield of
the investment. For example, for so-
licitations of investments for a yield
restricted defeasance escrow, the hold
firm period must be no longer than the
issuer reasonably requires.

(5) For purchases of guaranteed in-
vestment contracts only, the terms of
the solicitation take into account the
issuer’s reasonably expected deposit
and drawdown schedule for the
amounts to be invested.
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(6) All potential providers have an
equal opportunity to bid. If the bidding
process affords any opportunity for a
potential provider to review other bids
before providing a bid, then providers
have an equal opportunity to bid only
if all potential providers have an equal
opportunity to review other bids. Thus,
no potential provider may be given an
opportunity to review other bids that
is not equally given to all potential
providers (that is, no exclusive ‘‘last
look”).

(7) At least three reasonably com-
petitive providers are solicited for bids.
A reasonably competitive provider is a
provider that has an established indus-
try reputation as a competitive pro-
vider of the type of investments being
purchased.

(B) The bids received by the issuer
meet all of the following requirements:

(I) The issuer receives at least three
bids from providers that the issuer so-
licited under a bona fide solicitation
meeting the requirements of paragraph
(d)(6)(iii)(A) of this section and that do
not have a material financial interest
in the issue. A lead underwriter in a
negotiated underwriting transaction is
deemed to have a material financial in-
terest in the issue until 15 days after
the issue date of the issue. In addition,
any entity acting as a financial advisor
with respect to the purchase of the in-
vestment at the time the bid specifica-
tions are forwarded to potential pro-
viders has a material financial interest
in the issue. A provider that is a re-
lated party to a provider that has a
material financial interest in the issue
is deemed to have a material financial
interest in the issue.

(2) At least one of the three bids de-
scribed in paragraph (d)(6)(iii)(B)(I) of
this section is from a reasonably com-
petitive provider, within the meaning
of paragraph (d)(6)(iii)(A)(7) of this sec-
tion.

(3) If the issuer uses an agent to con-
duct the bidding process, the agent did
not bid to provide the investment.

(C) The winning bid meets the fol-
lowing requirements:

(1) Guaranteed investment contracts. If
the investment is a guaranteed invest-
ment contract, the winning bid is the
highest yielding bona fide bid (deter-
mined net of any broker’s fees).
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(2) Other investments. If the invest-
ment is not a guaranteed investment
contract, the following requirements
are met:

(1) The winning bid is the lowest cost
bona fide bid (including any broker’s
fees). The lowest cost bid is either the
lowest cost bid for the portfolio or, if
the issuer compares the bids on an in-
vestment-by-investment basis, the ag-
gregate cost of a portfolio comprised of
the lowest cost bid for each invest-
ment. Any payment received by the
issuer from a provider at the time a
guaranteed investment contract is pur-
chased (e.g., an escrow float contract)
for a yield restricted defeasance escrow
under a bidding procedure meeting the
requirements of this paragraph
(d)(6)(iii) is taken into account in de-
termining the lowest cost bid.

(ii) The lowest cost bona fide bid (in-
cluding any broker’s fees) is not great-
er than the cost of the most efficient
portfolio comprised exclusively of
State and Local Government Series Se-
curities from the United States Depart-
ment of the Treasury, Bureau of Public
Debt. The cost of the most efficient
portfolio of State and Local Govern-
ment Series Securities is to be deter-
mined at the time that bids are re-
quired to be submitted pursuant to the
terms of the bid specifications.

(iit) If State and Local Government
Series Securities from the United
States Department of the Treasury,
Bureau of Public Debt are not available
for purchase on the day that bids are
required to be submitted pursuant to
terms of the bid specifications because
sales of those securities have been sus-
pended, the cost comparison of para-
graph (d)(6)(iii) (C)(2)(ii) of this section
is not required.

(D) The provider of the investments
or the obligor on the guaranteed in-
vestment contract certifies the admin-
istrative costs that it pays (or expects
to pay, if any) to third parties in con-
nection with supplying the investment.

(E) The issuer retains the following
records with the bond documents until
three years after the last outstanding
bond is redeemed:

(I) For purchases of guaranteed in-
vestment contracts, a copy of the con-
tract, and for purchases of investments
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other than guaranteed investment con-
tracts, the purchase agreement or con-
firmation.

(2) The receipt or other record of the
amount actually paid by the issuer for
the investments, including a record of
any administrative costs paid by the
issuer, and the certification under
paragraph (d)(6)(iii)(D) of this section.

(3) For each bid that is submitted,
the name of the person and entity sub-
mitting the bid, the time and date of
the bid, and the bid results.

(4) The bid solicitation form and, if
the terms of the purchase agreement or
the guaranteed investment contract
deviated from the bid solicitation form
or a submitted bid is modified, a brief
statement explaining the deviation and
stating the purpose for the deviation.
For example, if the issuer purchases a
portfolio of investments for a yield re-
stricted defeasance escrow and, in
order to satisfy the yield restriction re-
quirements of section 148, an invest-
ment in the winning bid is replaced
with an investment with a lower yield,
the issuer must retain a record of the
substitution and how the price of the
substitute investment was determined.
If the issuer replaces an investment in
the winning bid portfolio with another
investment, the purchase price of the
new investment is not covered by the
safe harbor unless the investment is
bid under a bidding procedure meeting
the requirements of this paragraph
() (6)(iii).

(5) For purchases of investments
other than guaranteed investment con-
tracts, the cost of the most efficient
portfolio of State and Local Govern-
ment Series Securities, determined at
the time that the bids were required to
be submitted pursuant to the terms of
the bid specifications.

(e) Administrative costs of investments—
(1) In general. Except as otherwise pro-
vided in this paragraph (e), an alloca-
tion of gross proceeds of an issue to a
payment or a receipt on an investment
is not adjusted to take into account
any costs or expenses paid, directly or
indirectly, to purchase, carry, sell, or
retire the investment (administrative
costs). Thus, these administrative
costs generally do not increase the
payments for, or reduce the receipts
from, investments.
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(2) Qualified administrative costs on
nonpurpose investments—(i) In general.
In determining payments and receipts
on nonpurpose investments, qualified
administrative costs are taken into ac-
count. Thus, qualified administrative
costs increase the payments for, or de-
crease the receipts from, the invest-
ments. Qualified administrative costs
are reasonable, direct administrative
costs, other than carrying costs, such
as separately stated brokerage or sell-
ing commissions, but not legal and ac-
counting fees, recordkeeping, custody,
and similar costs. General overhead
costs and similar indirect costs of the
issuer such as employee salaries and of-
fice expenses and costs associated with
computing the rebate amount under
section 148(f) are not qualified adminis-
trative costs. In general, administra-
tive costs are not reasonable unless
they are comparable to administrative
costs that would be charged for the
same investment or a reasonably com-
parable investment if acquired with a
source of funds other than gross pro-
ceeds of tax-exempt bonds.

(ii) Special rule for administrative costs
of monpurpose investments in certain reg-
ulated investment companies and commin-
gled funds. Qualified administrative
costs include all reasonable adminis-
trative costs, without regard to the
limitation on indirect costs under
paragraph (e)(2)(i) of this section, in-
curred by:

(A) Regulated investment companies. A
publicly offered regulated investment
company (as defined in section
67(c)(2)(B)); and

(B) External commingled funds. A wide-
ly held commingled fund in which no
investor in the fund owns more than 10
percent of the beneficial interest in the
fund. For purposes of this paragraph
(e)(2)(ii)(B), a fund is treated as widely
held only if, during the immediately
preceding fixed, semiannual period cho-
sen by the fund (for example, semi-
annual periods ending June 30 and De-
cember 31), the fund had a daily aver-
age of more than 15 investors that were
not related parties, and at least 16 of
the unrelated investors each main-
tained a daily average amount invested
in the fund that was not less than the
lesser of $500,000 and one percent (1%)
of the daily average of the total
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amount invested in the fund (with it
being understood that additional
smaller investors will not disqualify
the fund). For purposes of this para-
graph (e)(2)(ii)(B), an investor will be
treated as owning not more than 10
percent of the beneficial interest in the
fund if, on the date of each deposit by
the investor into the fund, the total
amount the investor and any related
parties have on deposit in the fund is
not more than 10 percent of the total
amount that all investors have on de-
posit in the fund. For purposes of the
preceding sentence, the total amount
that all investors have on deposit in
the fund is equal to the sum of all de-
posits made by the investor and any re-
lated parties on the date of those de-
posits and the closing balance in the
fund on the day before those deposits.
If any investor in the fund owns more
than 10 percent of the beneficial inter-
est in the fund, the fund does not qual-
ify under this paragraph (e)(2)(ii)(B)
until that investor makes sufficient
withdrawals from the fund to reduce
its beneficial interest in the fund to 10
percent or less.

(iii) Special rule for guaranteed invest-
ment contracts and investments purchased
for a yield restricted defeasance escrow—
(A) In general. An amount paid for a
broker’s commission or similar fee
with respect to a guaranteed invest-
ment contract or investments pur-
chased for a yield restricted defeasance
escrow is a qualified administrative
cost if the fee is reasonable within the
meaning of paragraph (e)(2)(i) of this
section.

(B) Safe harbor—(1) In general. A bro-
ker’s commission or similar fee with
respect to the acquisition of a guaran-
teed investment contract or invest-
ments purchased for a yield restricted
defeasance escrow is reasonable within
the meaning of paragraph (e)(2)(i) of
this section to the extent that—

(i) The amount of the fee that the
issuer treats as a qualified administra-
tive cost does not exceed the lesser of:

(A) $30,000 and

(B) 0.2% of the computational base
or, if more, $3,000; and

(i1) For any issue, the issuer does not
treat as qualified administrative costs
more than $85,000 in brokers’ commis-
sions or similar fees with respect to all
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guaranteed investment contracts and
investments for yield restricted defea-
sance escrows purchased with gross
proceeds of the issue.

(2) Computational base. For purposes
of paragraph (e)(2)(iii)(B)(1) of this sec-
tion, computational base shall mean—

(i) For a guaranteed investment con-
tract, the amount of gross proceeds the
issuer reasonably expects, as of the
date the contract is acquired, to be de-
posited in the guaranteed investment
contract over the term of the contract,
and

(i1) For investments (other than guar-
anteed investment contracts) to be de-
posited in a yield restricted defeasance
escrow, the amount of gross proceeds
initially invested in those investments.

(3) Cost-of-living adjustment. In the
case of a calendar year after 2004, each
of the dollar amounts in paragraph
(e)(2)(1ii)(B)(I) of this section shall be
increased by an amount equal to—

(i) Such dollar amount; multiplied by

(i1) The cost-of-living adjustment de-
termined under section 1(f)(3) for such
calendar year by using the language
‘“‘calendar year 2003 instead of ‘‘cal-
endar year 1992’ in section 1(f)(3)(B).

(4) Rounding. If any increase deter-
mined under paragraph (e)(2)(iii)(B)(3)
of this section is not a multiple of
$1,000, such increase shall be rounded
to the nearest multiple thereof.

(5) Applicable year for cost-of-living ad-
justment. The cost-of-living adjust-
ments under paragraph (e)(2)(iii)(B)(3)
of this section shall apply to the safe
harbor amounts under paragraph
(e)(2)(iii)(B)(I1) of this section based on
the year the guaranteed investment
contract or the investments for the
yield restricted defeasance escrow, as
applicable, are acquired.

(6) Cost-of-living adjustment to deter-
mine remaining amount of per-issue safe
harbor—(i) In general. This paragraph
(e)(2)(iii)(B)(6) applies to determine the
portion of the safe harbor amount
under paragraph (e)(2)(iii)(B)(1)(ii) of
this section, as modified by paragraph
(e)(2)(iii)(B)(3) of this section (the per-
issue safe harbor), that is available
(the remaining amount) for any year
(the determination year) if the per-
issue safe harbor was partially used in
one or more prior years.
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(i1) Remaining amount of per-issue safe
harbor. The remaining amount of the
per-issue safe harbor for any deter-
mination year is equal to the per-issue
safe harbor for that year, reduced by
the portion of the per-issue safe harbor
used in one or more prior years.

(iii) Portion of per-issue safe harbor
used in prior years. The portion of the
per-issue safe harbor used in any prior
yvear (the prior year) is equal to the
total amount of broker’s commissions
or similar fees paid in connection with
guaranteed investment contracts or in-
vestments for a yield restricted defea-
sance escrow acquired in the prior year
that the issuer treated as qualified ad-
ministrative costs for the issue, multi-
plied by a fraction the numerator of
which is the per-issue safe harbor for
the determination year and the denom-
inator of which is the per-issue safe
harbor for the prior year. See para-
graph (e)(2)(iii)(C) Example 2 of this sec-
tion.

(C) Examples. The following examples
illustrate the application of the safe
harbor in paragraph (e)(2)(iii)(B) of this
section:

Example 1. Multipurpose issue. In 2003, the
issuer of a multipurpose issue uses brokers
to acquire the following investments with
gross proceeds of the issue: a guaranteed in-
vestment contract for amounts to be depos-
ited in a construction fund (construction
GIC), Treasury securities to be deposited in a
yield restricted defeasance escrow (Treasury
investments) and a guaranteed investment
contract that will be used to earn a return
on what otherwise would be idle cash bal-
ances from maturing investments in the
yield restricted defeasance escrow (the float
GIC). The issuer deposits $22,000,000 into the
construction GIC and reasonably expects
that no further deposits will be made over its
term. The issuer uses $8,040,000 of the pro-
ceeds to purchase the Treasury investments.
The issuer reasonably expects that it will
make aggregate deposits of $600,000 to the
float GIC over its term. The brokers’ fees are
$30,000 for the construction GIC, $16,080 for
the Treasury investments and $3,000 for the
float GIC. The issuer has not previously
treated any brokers’ commissions or similar
fees as qualified administrative costs. The
issuer may claim all $49,080 in brokers’ fees
for these investments as qualified adminis-
trative costs because the fees do not exceed
the safe harbors in paragraph (e)(2)(iii)(B) of
this section. Specifically, each of the bro-
kers’ fees equals the lesser of $30,000 and 0.2%
of the computational base (or, if more, $3,000)

§1.148-5

(i.e., lesser of $30,000 and 0.2% x $22,000,000 for
the construction GIC; lesser of $30,000 and
0.2% x $8,040,000 for the Treasury invest-
ments; and lesser of $30,000 and $3,000 for the
float GIC). In addition, the total amount of
brokers’ fees claimed by the issuer as quali-
fied administrative costs ($49,080) does not
exceed the per-issue safe harbor of $85,000.
Example 2. Cost-of-living adjustment. In 2003,
an issuer issues bonds and uses gross pro-
ceeds of the issue to acquire two guaranteed
investment contracts. The issuer pays a
total of $50,000 in brokers’ fees for the two
guaranteed investment contracts and treats
these fees as qualified administrative costs.
In a year subsequent to 2003 (Year Y), the
issuer uses gross proceeds of the issue to ac-
quire two additional guaranteed investment
contracts, paying a total of $20,000 in bro-
ker’s fees for the two guaranteed investment
contracts, and treats those fees as qualified
administrative costs. For Year Y, applying
the cost-of-living adjustment under para-
graph (e)(2)(ii1)(B)(3) of this section, the safe
harbor dollar limits under paragraph
(e)(2)(iii)(B)(I1) of this section are $3,000,
$32,000 and $90,000. The remaining amount of
the per-issue safe harbor for Year Y is $37,059
($90,000-[$50,000 x $90,000/$85,000]). The bro-
ker’s fees in Year Y do not exceed the per-
issue safe harbor under paragraph
(e)(2){ii)(B)(1)(ii) (as modified by paragraph
(e)(2)({ii1)(B)(3)) of this section because the
broker’s fees do not exceed the remaining
amount of the per-issue safe harbor deter-
mined under paragraph (e)(2)(iii)(B)(6) of this
section for Year Y. In a year subsequent to
Year Y (Year Z), the issuer uses gross pro-
ceeds of the issue to acquire an additional
guaranteed investment contract, pays a bro-
ker’s fee of $15,000 for the guaranteed invest-
ment contract, and treats the broker’s fee as
a qualified administrative cost. For Year Z,
applying the cost-of-living adjustment under
paragraph (e)(2)(iii)(B)(3) of this section, the
safe harbor dollar limits under paragraph
(e)(2)(iii)(B)(I) of this section are $3,000,
$33,000 and $93,000. The remaining amount of
the per-issue safe harbor for Year Z is $17,627
($93,000—[($50,000 x $93,000/$85,000) + ($20,000 x
$93,000/$90,000)]). The broker’s fee incurred in
Year Z does not exceed the per-issue safe
harbor under paragraph (e)(2)(iii)(B)(1)(ii) (as
modified by paragraph (e)(2)(iii)(B)(3)) of this
section because the broker’s fee does not ex-
ceed the remaining amount of the per-issue
safe harbor determined under paragraph
(e)(2)(ii)(B)(6) of this section for Year Z. See
paragraph (e)(2)(iii)(B)(6) of this section.

(3) Qualified administrative costs on
purpose investments—(i) In general. In
determining payments and receipts on
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purpose investments, qualified admin-
istrative costs described in this para-
graph (e)(3) paid by the conduit bor-
rower are taken into account. Thus,
these costs increase the payments for,
or decrease the receipts from, the pur-
pose investments. This rule applies
even if those payments merely reim-
burse the issuer. Although the actual
payments by the conduit borrower may
be made at any time, for this purpose,
a pro rata portion of each payment
made by a conduit borrower is treated
as a reimbursement of reasonable ad-
ministrative costs, if the present value
of those payments does not exceed the
present value of the reasonable admin-
istrative costs paid by the issuer, using
the yield on the issue as the discount
rate.

(ii) Definition of qualified administra-
tive costs of purpose investments—(A) In
general. Except as otherwise provided
in this paragraph (e)(3)(ii), qualified ad-
ministrative costs of a purpose invest-
ment means—

(1) Costs or expenses paid, directly or
indirectly, to purchase, carry, sell, or
retire the investment; and

(2) Costs of issuing, carrying, or re-
paying the issue, and any underwriters’
discount.

(B) Limitation on program investments.
For a program investment, qualified
administrative costs include only those
costs described in paragraph
(e)(3)(i1)(A)(2) of this section.

[T.D. 8476, 58 FR 33529, June 18, 1993; 58 FR
44452, Aug. 23, 1993, as amended by T.D. 8538,
59 FR 24044, May 10, 1994; T.D. 8718, 62 FR
25511, May 9, 1997; T.D. 8801, 63 FR 71751, Dec.
30, 1998; T.D. 9097, 68 FR 69022, Dec. 11, 2003;
T.D. 9777, 81 FR 46595, July 17, 2016]

§1.148-6 General allocation and ac-
counting rules.

(a) In general—(1) Reasonable account-
ing methods required. An issuer may use
any reasonable, consistently applied
accounting method to account for
gross proceeds, investments, and ex-
penditures of an issue.

(2) Bona fide deviations from account-
ing method. An accounting method does
not fail to be reasonable and consist-
ently applied solely because a different
accounting method is used for a bona
fide governmental purpose to consist-
ently account for a particular item.

26 CFR Ch. | (4-1-17 Edition)

Bona fide governmental purposes may
include special State law restrictions
imposed on specific funds or actions to
avoid grant forfeitures.

(3) Absence of allocation and account-
ing methods. If an issuer fails to main-
tain books and records sufficient to es-
tablish the accounting method for an
issue and the allocation of the proceeds
of that issue, the rules of this section
are applied using the specific tracing
method. This paragraph (a)(3) applies
to bonds issued on or after May 16, 1997.

(b) Allocation of gross proceeds to an
issue—(1) One-issue rule and general or-
dering rules. Except as otherwise pro-
vided, amounts are allocable to only
one issue at a time as gross proceeds,
and if amounts simultaneously are pro-
ceeds of one issue and replacement pro-
ceeds of another issue, those amounts
are allocable to the issue of which they
are proceeds. Amounts cease to be allo-
cated to an issue as proceeds only when
those amounts are allocated to an ex-
penditure for a governmental purpose,
are allocated to transferred proceeds of
another issue, or cease to be allocated
to that issue at retirement of the issue
or under the universal cap of paragraph
(b)(2) of this section. Amounts cease to
be allocated to an issue as replacement
proceeds only when those amounts are
allocated to an expenditure for a gov-
ernmental purpose, are no longer used
in a manner that causes those amounts
to be replacement proceeds of that
issue, or cease to be allocated to that
issue because of the retirement of the
issue or the application of the uni-
versal cap under paragraph (b)(2) of
this section. Amounts that cease to be
allocated to an issue as gross proceeds
are eligible for allocation to another
issue. Under §1.148-10(a), however, the
rules in this paragraph (b)(1) do not
apply in certain cases involving abu-
sive arbitrage devices.

(2) Universal cap on value of nonpur-
pose investments allocated to an issue—(i)
Application. The rules in this paragraph
(b)(2) provide an overall limitation on
the amount of gross proceeds allocable
to an issue. Although the universal cap
generally may be applied at any time
in the manner described in this para-
graph (b)(2), it need not be applied on
any otherwise required date of applica-
tion if its application on that date
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