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Principal), and (Name of sur-
ety), a company created and existing under
the laws of (State and country)
and authorized to do business in the United
States as Surety (hereinafter called Surety)
are held and firmly bound unto the United
States of America in the penal sum of

, for which payment, well and
truly to be made, we bind ourselves and our
heirs, executors, administrators, successors,
and assigns, jointly and severally, firmly by
these presents. Whereas the Principal in-
tends to become a holder of a Certificate
(Performance) pursuant to the provisions of
subpart A of part 540 of title 46, Code of Fed-
eral Regulations and has elected to file with
the Federal Maritime Commission such a
bond to insure financial responsibility and
the supplying transportation and other serv-
ices subject to subpart A of part 540 of title
46, Code of Federal Regulations, in accord-
ance with the ticket contract between the
Principal and the passenger, and

Whereas this bond is written to assure
compliance by the Principal as an authorized
holder of a Certificate (Performance) pursu-
ant to subpart A of part 540 of title 46, Code
of Federal Regulations, and shall inure to
the benefit of any and all passengers to
whom the Principal may be held legally lia-
ble for any of the damages herein described.
Now, therefore, the condition of this obliga-
tion is such that if the Principal shall pay or
cause to be paid to passengers any sum or
sums for which the Principal may be held le-
gally liable by reason of the Principal’s fail-
ure faithfully to provide such transportation
and other accommodations and services in
accordance with the ticket contract made by
the Principal and the passenger while this
bond is in effect for the supplying of trans-
portation and other services pursuant to and
in accordance with the provisions of subpart
A of part 540 of title 46, Code of Federal Reg-
ulations, then this obligation shall be void,
otherwise, to remain in full force and effect.

The liability of the Surety with respect to
any passenger shall not exceed the passage
price paid by or on behalf of such passenger.
The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penalty of the bond, but in
no event shall the Surety’s obligation here-
under exceed the amount of said penalty.
The Surety agrees to furnish written notice
to the Federal Maritime Commission forth-
with of all suits filed, judgments rendered,
and payments made by said Surety under
this bond.

This bond is effective the day
of ,20  ,12:01 a.m., standard
time at the address of the Principal as stated
herein and shall continue in force until ter-
minated as hereinafter provided. The Prin-
cipal or the Surety may at any time termi-
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nate this bond by written notice sent by cer-
tified mail, courier service, or other elec-
tronic means such as email and fax to the
other and to the Federal Maritime Commis-
sion at its office in Washington, DC, such
termination to become effective thirty (30)
days after actual receipt of said notice by
the Commission, except that no such termi-
nation shall become effective while a voyage
is in progress. The Surety shall not be liable
hereunder for any refunds due under ticket
contracts made by the Principal for the sup-
plying of transportation and other services
after the termination of this bond as herein
provided, but such termination shall not af-
fect the liability of the Surety hereunder for
refunds arising from ticket contracts made
by the Principal for the supplying of trans-
portation and other services prior to the
date such termination becomes effective.

The underwriting Surety will promptly no-
tify the Director, Bureau of Certification and
Licensing, Federal Maritime Commission,
Washington, DC 20573, of any claim(s) or dis-
bursements against this bond.

In witness whereof, the said Principal and
Surety have executed this instrument on

day of ,20 .
PRINCIPAL
Name
By
(Signature and title)
Witness
SURETY

[SEAL]

Name

By

(Signature and title)

Witness

Only corporations or associations of indi-
vidual insurers may qualify to act as surety,
and they must establish to the satisfaction
of the Federal Maritime Commission legal
authority to assume the obligations of sur-
ety and financial ability to discharge them.

[78 FR 13279, Feb. 27, 2013]

FORM FMC-133A TO SUBPART A OF PART
540

FORM FMC-133A
FEDERAL MARITIME COMMISSION

Guaranty in Respect of Liability for
Nonperformance, Section 3 of the Act
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1. Whereas (Name of appli-
cant) (Hereinafter referred to as the ‘“Appli-
cant’’) is the Owner or Charterer of the pas-
senger Vessel(s) specified in the annexed
Schedule (‘‘the Vessels’’), which are or may
become engaged in voyages to or from
United States ports, and the Applicant de-
sires to establish its financial responsibility
in accordance with section 3 of Pub. L. 89-
777, 89th Congress, approved November 6, 1966
(‘‘the Act’’) then, provided that the Federal
Maritime Commission (‘“‘FMC’’) shall have
accepted, as sufficient for that purpose, the
Applicant’s application, supported by this
Guaranty, and provided that FMC shall issue
to the Applicant a Certificate (Performance)
(‘““Certificate’), the undersigned Guarantor
hereby guarantees to discharge the Appli-
cant’s legal liability to indemnify the pas-
sengers of the Vessels for nonperformance of
transportation within the meaning of section
3 of the Act, in the event that such legal li-
ability has not been discharged by the Appli-
cant within 21 days after any such passenger
has obtained a final judgment (after appeal,
if any) against the Applicant from a United
States Federal or State Court of competent
jurisdiction, or has become entitled to pay-
ment of a specified sum by virtue of a com-
promise settlement agreement made with
the Applicant, with the approval of the
Guarantor, whereby, upon payment of the
agreed sum, the Applicant is to be fully, ir-
revocably and unconditionally discharged
from all further liability to such passenger
for such nonperformance.

2. The Guarantor’s liability under this
Guaranty in respect to any passenger shall
not exceed the amount paid by such pas-
senger; and the aggregate amount of the
Guarantor’s liability under this Guaranty
shall not exceed $ .

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to a cause of action
against the Applicant, in respect of any of
the Vessels, for nonperformance of transpor-
tation within the meaning of Section 3 of the
Act, occurring after the Certificate has been
granted to the Applicant, and before the ex-
piration date of this Guaranty, which shall
be the earlier of the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes in-
valid or ineffective; or

(b) The date 30 days after the date of re-
ceipt by FMC of notice in writing delivered
by certified mail, courier service or other
electronic means such as email and fax, that
the Guarantor has elected to terminate this
Guaranty except that: (i) If, on the date
which would otherwise have been the expira-
tion date under the foregoing provisions (a)
or (b) of this Clause 3, any of the Vessels is
on a voyage whereon passengers have been
embarked at a United States port, then the
expiration date of this Guaranty shall, in re-

46 CFR Ch. IV (10-1-18 Edition)

spect of such Vessel, be postponed to the
date on which the last passenger on such
voyage shall have finally disembarked; and
(ii) Such termination shall not affect the li-
ability of the Guarantor for refunds arising
from ticket contracts made by the Applicant
for the supplying of transportation and other
services prior to the date such termination
becomes effective.

4. If, during the currency of this Guaranty,
the Applicant requests that a vessel owned
or operated by the Applicant, and not speci-
fied in the annexed Schedule, should become
subject to this Guaranty, and if the Guar-
antor accedes to such request and so notifies
FMC in writing or other electronic means
such as email and fax, then, provided that
within 30 days of receipt of such notice, FMC
shall have granted a Certificate, such Vessel
shall thereupon be deemed to be one of the
Vessels included in the said Schedule and
subject to this Guaranty.

5. The Guarantor hereby designates

, with offices at , as
the Guarantor’s legal agent for service of
process for the purposes of the Rules of the
Federal Maritime Commission, subpart A of
part 540 of title 46, Code of Federal Regula-
tions, issued under Section 3 of Pub. L. 89-777
(80 Stat. 1357, 1358), entitled ‘‘Security for
the Protection of the Public.”

(Place and Date of Execution)
(Type Name of Guarantor)

(Type Address of Guarantor)
By
(Signature and Title)

Schedule of Vessels Referred to in Clause 1

Vessels Added to This Schedule in
Accordance With Clause 4

[78 FR 13280, Feb. 27, 2013]

APPENDIX A TO SUBPART A OF PART
540—EXAMPLE OF ESCROW AGREE-
MENT FOR USE UNDER 46 CFR
540.5(b)

ESCROW AGREEMENT
THIS ESCROW AGREEMENT, made as of
this day of (month & year), by and be-

tween (Customer), a corporation/company
having a place of business at (‘‘Customer”)
and (Bank-
ing Institution name & address) a banking
corporation, having a place of business at
(‘““Escrow Agent’’).
Witnesseth:
WHEREAS, Customer wishes to establish
an escrow account in order to provide for the
indemnification of passengers in the event of
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