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agreement is the final and binding res-
olution of the appeal, and the judge
will dismiss the appeal with prejudice.

(i) If the parties offer the agreement
for inclusion in the record, and if the
judge approves the agreement, it will
be made a part of the record, and the
Board will retain jurisdiction to ensure
compliance with the agreement.

(ii) If the agreement is not entered
into the record, the Board will not re-
tain jurisdiction to ensure compliance.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 62689, Nov. 25, 1997; 63 FR 35500, June 30,
1998; 77 FR 62366, Oct. 12, 2012]

§1201.42 Disqualifying a judge.

(a) If a judge considers himself or
herself disqualified, he or she will with-
draw from the case, state on the record
the reasons for doing so, and another
judge will be promptly assigned.

(b) A party may file a motion asking
the judge to withdraw on the basis of
personal bias or other disqualification.
This motion must be filed as soon as
the party has reason to believe there is
a basis for disqualification. The rea-
sons for the request must be set out in
an affidavit or sworn statement under
28 U.S.C. 1746. (See appendix IV.)

(c) If the judge denies the motion, the
party requesting withdrawal may re-
quest certification of the issue to the
Board as an interlocutory appeal under
§1201.91 of this part. Failure to request
certification is considered a waiver of
the request for withdrawal.

[64 FR 53504, Dec. 29, 1989, as amended at 77
FR 62366, Oct. 12, 2012]

§1201.43 Sanctions.

The judge may impose sanctions
upon the parties as necessary to serve
the ends of justice. This authority cov-
ers, but is not limited to, the cir-
cumstances set forth in paragraphs (a),
(b), (¢), (d), and (e) of this section. Be-
fore imposing a sanction, the judge
shall provide appropriate prior warn-
ing, allow a response to the actual or
proposed sanction when feasible, and
document the reasons for any resulting
sanction in the record.

(a) Failure to comply with an order.
When a party fails to comply with an
order, the judge may:
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(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) Prohibit the party failing to com-
ply with the order from introducing
evidence concerning the information
sought, or from otherwise relying upon
testimony related to that information;

(3) Permit the requesting party to in-
troduce secondary evidence concerning
the information sought; and

(4) Eliminate from consideration any
appropriate part of the pleadings or
other submissions of the party that
fails to comply with the order.

(b) Failure to prosecute or defend ap-
peal. If a party fails to prosecute or de-
fend an appeal, the judge may dismiss
the appeal with prejudice or rule in
favor of the appellant.

(c) Failure to make timely filing. The
judge may refuse to consider any mo-
tion or other pleading that is not filed
in a timely fashion in compliance with
this subpart.

(d) Ezxclusion of a representative or
other person. A judge may exclude or
limit the participation of a representa-
tive or other person in the case for con-
tumacious conduct or conduct preju-
dicial to the administration of justice.
When the judge excludes a party’s rep-
resentative, the judge will afford the
party a reasonable time to obtain an-
other representative before proceeding
with the case.

(e) Cancellation, suspension, or termi-
nation of hearing. A judge may cancel a
scheduled hearing, or suspend or termi-
nate a hearing in progress, for con-
tumacious conduct or conduct preju-
dicial to the administration of justice
on the part of the appellant or the ap-
pellant’s representative. If the judge
suspends a hearing, the parties must be
given notice as to when the hearing
will resume. If the judge cancels or ter-
minates a hearing, the judge must set
a reasonable time during which the
record will be kept open for receipt of
written submissions.

[64 FR 53504, Dec. 29, 1989, as amended at 77
FR 62366, Oct. 12, 2012]

HEARINGS

§1201.51 Scheduling the hearing.

(a) The hearing will be scheduled not
earlier than 15 days after the date of
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the hearing notice unless the parties
agree to an earlier date. The agency,
upon request of the judge, must provide
appropriate hearing space.

(b) The judge may change the time,
date, or place of the hearing, or sus-
pend, adjourn, or continue the hearing.
The change will not require the 15-day
notice provided in paragraph (a) of this
section.

(c) Bither party may file a motion for
postponement of the hearing. The mo-
tion must be made in writing and must
either be accompanied by an affidavit
or sworn statement under 28 U.S.C.
1746. (See appendix IV.) The affidavit or
sworn statement must describe the rea-
sons for the request. The judge will
grant the request for postponement
only upon a showing of good cause.

(d) The Board has established certain
approved hearing locations, which are
listed on the Board’s public Web site
(www.mspb.gov). The judge will advise
parties of these hearing sites as appro-
priate. Parties, for good cause, may file
motions requesting a different hearing
location. Rulings on those motions will
be based on a showing that a different
location will be more advantageous to
all parties and to the Board.

[64 FR 53504, Dec. 29, 1989, as amended at 77
FR 62366, Oct. 12, 2012]

§1201.52 Public hearings.

(a) Closing the hearing. Hearings are
generally open to the public; however,
the judge may order a hearing or any
part of a hearing closed when doing so
would be in the best interests of a
party, a witness, the public, or any
other person affected by the pro-
ceeding. Any order closing the hearing
will set out the reasons for the judge’s
decision. Any objections to the order
will be made a part of the record.

(b) Electronic devices. Absent express
approval from the judge, no two-way
communications devices may be oper-
ated and/or powered on in the hearing
room; all cell phones, text devices, and
all other two-way communications de-
vices shall be powered off in the hear-
ing room. Further, no cameras, record-
ing devices, and/or transmitting de-
vices may be operated, operational,
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and/or powered on in the hearing room
without the consent of the judge.

[77 FR 62366, Oct. 12, 2012]

§1201.53 Record of proceedings.

(a) Recordings. A recording of the
hearing is generally prepared by a
court reporter, under the judge’s guid-
ance. Such a recording is included with
the Board’s copy of the appeal file and
serves as the official hearing record.
Judges may prepare recordings in some
hearings, such as those conducted tele-
phonically.

(b) Transcripts. A ‘“‘transcript’ refers
not only to printed copies of the hear-
ing testimony, but also to electronic
versions of such documents. Along with
recordings, a transcript prepared by
the court reporter is accepted by the
Board as the official hearing record.
Any party may request that the court
reporter prepare a full or partial tran-
script, at the requesting party’s ex-
pense. Judges do not prepare tran-
scripts.

(c) Copies. Copies of recordings or ex-
isting transcripts will be provided upon
request to parties free of charge. Such
requests should be made in writing to
the adjudicating regional or field of-
fice, or to the Clerk of the Board, as
appropriate. Nonparties may request a
copy of a hearing recording or existing
transcript under the Freedom of Infor-
mation Act (FOIA) and Part 1204 of the
Board’s regulations. A nonparty may
request a copy by writing to the appro-
priate Regional Director, the Chief Ad-
ministrative Judge of the appropriate
MSPB Field Office, or to the Clerk of
the Board at MSPB headquarters in
Washington, DC, as appropriate. Non-
parties may also make FOIA requests
online at hatips:/foia.mspb.gov.

(d) Corrections to transcript. Any dis-
crepancy between the transcript and
the recording shall be resolved by the
judge or the Clerk of the Board, as ap-
propriate. Corrections to the official
transcript may be made on motion by a
party or on the judge’s own motion or
by the Clerk of the Board, as appro-
priate. Motions for corrections must be
filed within 10 days after the receipt of
a transcript. Corrections of the official
transcript will be made only when sub-
stantive errors are found by the judge
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or by the Clerk of the Board, as appro-
priate.

(e) Official record. Hearing exhibits
and pleadings that have been accepted
into the record, the official hearing
record, if a hearing is held, and all or-
ders and decisions of the judge and the
Board, make up the official record of
the case. Other than the Board’s deci-
sions, the official record is not avail-
able for public inspection and copying.
The official record is, however, subject
to requests under both the Freedom of
Information Act (b U.S.C. 552) and the
Privacy Act (b U.S.C. 552a) pursuant to
the procedures contained in 5 CFR
parts 1204 and 1205.

[77 FR 62366, Oct. 12, 2012]

§1201.55 Motions.

(a) Form. All motions, except those
made during a prehearing conference
or a hearing, must be in writing. All
motions must include a statement of
the reasons supporting them. Written
motions must be filed with the judge or
the Board, as appropriate, and must be
served upon all other parties in accord-
ance with §1201.26(b)(2) of this part. A
party filing a motion for extension of
time, a motion for postponement of a
hearing, or any other procedural mo-
tion must first contact the other party
to determine whether there is any ob-
jection to the motion, and must state
in the motion whether the other party
has an objection.

(b) Objection. Unless the judge pro-
vides otherwise, any objection to a
written motion must be filed within 10
days from the date of service of the
motion. Judges, in their discretion,
may grant or deny motions for exten-
sions of time to file pleadings without
providing any opportunity to respond
to the motions.

(c) Motions for extension of time. Mo-
tions for extension of time will be
granted only on a showing of good
cause.

(d) Motions for protective orders. A mo-
tion for an order under 5 U.S.C.
1204(e)(1)(B) to protect a witness or
other individual from harassment must
be filed as early in the proceeding as
practicable. The party seeking a pro-
tective order must include a concise
statement of reasons justifying the mo-
tion, together with any relevant docu-
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mentary evidence. An agency, other
than the Office of Special Counsel, may
not request such an order with respect
to an investigation by the Special
Counsel during the Special Counsel’s
investigation. An order issued under
this paragraph may be enforced in the
same manner as provided under sub-
part F for Board final decisions and or-
ders.

[564 FR 53504, Dec. 29, 1989, as amended at 62
FR 17045, Apr. 9, 1997]

§1201.56 Burden and degree of proof.

(a) Applicability. This section does not
apply to the following types of appeals
which are covered by §1201.57:

(1) An individual right of action ap-
peal under the Whistleblower Protec-
tion Act, 5 U.S.C. 1221;

(2) An appeal under the Veterans Em-
ployment Opportunities Act, 5 U.S.C.
3330a(d);

(3) An appeal under the Uniformed
Services Employment and Reemploy-
ment Rights Act, 38 U.S.C. 4324, in
which the appellant alleges discrimina-
tion or retaliation in violation of 38
U.S.C. 4311; and

(4) An appeal under 5 CFR 353.304, in
which the appellant alleges a failure to
restore, improper restoration of, or
failure to return following a leave of
absence.

(b) Burden and degree of proof—(1)
Agency. Under 5 U.S.C. 7701(c)(1), and
subject to the exceptions stated in
paragraph (c) of this section, the agen-
cy bears the burden of proof and its ac-
tion must be sustained only if:

(i) It is brought under 5 U.S.C. 4303 or
5 U.S.C. 5335 and is supported by sub-
stantial evidence (as defined in
§1201.4(p)); or

(ii) It is brought under any other pro-
vision of law or regulation and is sup-
ported by a preponderance of the evi-
dence (as defined in §1201.4(q)).

(2) Appellant. (i) The appellant has
the burden of proof, by a preponderance
of the evidence (as defined in
§1201.4(q)), with respect to:

(A) Issues of jurisdiction, except for
cases in which the appellant asserts a
violation of his right to reemployment
following military duty under 38 U.S.C.
4312-4314;

(B) The timeliness of the appeal; and

(C) Affirmative defenses.
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(ii) In appeals from reconsideration
decisions of the Office of Personnel
Management (OPM) involving retire-
ment benefits, if the appellant filed the
application, the appellant has the bur-
den of proving, by a preponderance of
the evidence (as defined in §1201.4(q)),
entitlement to the benefits. Where
OPM proves by preponderant evidence
an overpayment of benefits, an appel-
lant may prove, by substantial evi-
dence (as defined in §1201.4(p)), eligi-
bility for waiver or adjustment.

(c) Affirmative defenses of the appel-
lant. Under 5 U.S.C. 7701(c)(2), the
Board is required to reverse the action
of the agency, even where the agency
has met the evidentiary standard stat-
ed in paragraph (b) of this section, if
the appellant:

(1) Shows harmful error in the appli-
cation of the agency’s procedures in ar-
riving at its decision (as defined in
§1201.4(r));

(2) Shows that the decision was based
on any prohibited personnel practice
described in 5 U.S.C. 2302(b); or

(3) Shows that the decision was not
in accordance with law.

(d) Administrative judge. The adminis-
trative judge will inform the parties of
the proof required as to the issues of
jurisdiction, the timeliness of the ap-
peal, and affirmative defenses.

[80 FR 4496, Jan. 28, 2015]

§1201.57 Establishing jurisdiction in
appeals not covered by §1201.56;
burden and degree of proof; scope
of review.

(a) Applicability. This section applies
to the following types of appeals:

(1) An individual right of action
(IRA) appeal under the Whistleblower
Protection Act, 5 U.S.C. 1221;

(2) A request for corrective action
under the Veterans Employment Op-
portunities Act (VEOA), 5 TU.S.C.
3330a(d);

(3) A request for corrective action
under the Uniformed Services Employ-
ment and Reemployment Rights Act
(USERRA), 38 U.S.C. 4324, in which the
appellant alleges discrimination or re-
taliation in violation of 38 U.S.C. 4311;
and

(4) An appeal under 5 CFR 353.304, in
which an appellant alleges a failure to
restore, improper restoration of, or
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failure to return following a leave of
absence (denial of restoration appeal).

(b) Matters that must be supported by
nonfrivolous allegations. Except for
proving exhaustion of a required statu-
tory complaint process and standing to
appeal (paragraphs (c)(1) and (3) of this
section), in order to establish jurisdic-
tion, an appellant who initiates an ap-
peal covered by this section must make
nonfrivolous allegations (as defined in
§1201.4(s)) with regard to the sub-
stantive jurisdictional elements appli-
cable to the particular type of appeal
he or she has initiated.

(c) Matters that must be proven by a
preponderance of the evidence. An appel-
lant who initiates an appeal covered by
this section has the burden of proof, by
a preponderance of the evidence (as de-
fined in §1201.4(q)), on the following
matters:

(1) When applicable, exhaustion of a
statutory complaint process that is
preliminary to an appeal to the Board;

(2) Timeliness of an appeal under 5
CFR 1201.22;

(3) Standing to appeal, when disputed
by the agency or questioned by the
Board. (An appellant has ‘‘standing”
when he or she falls within the class of
persons who may file an appeal under
the law applicable to the appeal.); and

(4) The merits of an appeal, if the ap-
peal is within the Board’s jurisdiction
and was timely filed.

(d) Scope of the appeal. Appeals cov-
ered by this section are limited in
scope. With the exception of denial of
restoration appeals, the Board will not
consider matters described at 5 U.S.C.
7701(c)(2) in an appeal covered by this
section.

(e) Notice of jurisdictional, timeliness,
and merits elements. The administrative
judge will provide notice to the parties
of the specific jurisdictional, timeli-
ness, and merits elements that apply in
a particular appeal.

(f) Additional information. For addi-
tional information on IRA appeals, the
reader should consult 5 CFR part 1209.
For additional information on VEOA
appeals, the reader should consult 5
CFR part 1208, subparts A & C. For ad-
ditional information on USERRA ap-
peals, the reader should consult 56 CFR
part 1208, subparts A and B.



§1201.58

(g) For additional information on de-
nial of restoration appeals, the reader
should consult 5 CFR part 353, subparts
A and C.

[80 FR 4496, Jan. 28, 2015]

§1201.58

(a) In cases in which the agency has
taken an action against an employee,
the agency will present its case first.

(b) The appellant will proceed first at
hearings convened on the issues of:

(1) Jurisdiction;

(2) Timeliness; or

(3) Office of Personnel Management
disallowance of retirement benefits,
when the appellant applied for those
benefits.

(c) The judge may vary the normal
order of presenting evidence.

Order of hearing.

[64 FR 53504, Dec. 29, 1989. Redesignated at 80
FR 4496, Jan. 28, 2015]

§1201.59 Closing the record.

(a) When there is a hearing, the
record ordinarily will close at the con-
clusion of the hearing. When the judge
allows the parties to submit argument,
briefs, or documents previously identi-
fied for introduction into evidence,
however, the record will remain open
for as much time as the judge grants
for that purpose.

(b) If the appellant waives the right
to a hearing, the record will close on
the date the judge sets as the final date
for the receipt or filing of submissions
of the parties.

(c) Once the record closes, additional
evidence or argument will ordinarily
not be accepted unless:

(1) The party submitting it shows
that the evidence or argument was not
readily available before the record
closed; or

(2) It is in rebuttal to new evidence
or argument submitted by the other
party just before the record closed.

(d) The judge will include in the
record any supplemental citations re-
ceived from the parties or approved
corrections of the transcript, if one has
been prepared.

[64 FR 53504, Dec. 29, 1989, as amended at 77
FR 62366, Oct. 12, 2012. Redesignated at 80 FR
4496, Jan. 28, 2015]
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EVIDENCE

§1201.61 Exclusion of evidence and
testimony.

Any evidence and testimony that is
offered in the hearing and excluded by
the judge will be described, and that
description will be made a part of the
record.

§1201.63 Stipulations.

The parties may stipulate to any
matter of fact. The stipulation will sat-
isfy a party’s burden of proving the
fact alleged.

§1201.64 Official notice.

Official notice is the Board’s or
judge’s recognition of certain facts
without requiring evidence to be intro-
duced establishing those facts. The
judge, on his or her own motion or on
the motion of a party, may take offi-
cial notice of matters of common
knowledge or matters that can be
verified. The parties may be given an
opportunity to object to the taking of
official notice. The taking of official
notice of any fact satisfies a party’s
burden of proving that fact.

DISCOVERY

§1201.71 Purpose of discovery.

Proceedings before the Board will be
conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed to prepare the party’s case.
These regulations are intended to pro-
vide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate adju-
dication of the case. Parties are ex-
pected to start and complete discovery
with a minimum of Board intervention.
Discovery requests and responses
thereto are not to be filed in the first
instance with the Board. They are only
filed with the Board in connection with
a motion to compel discovery under
1201.73(c) of this part, with a motion to
subpoena discovery under 1201.73(d) of
this part, or as substantive evidence to
be considered in the appeal.

[64 FR 53504, Dec. 29, 1989, as amended at 77
FR 62367, Oct. 12, 2012]
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