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Department of Energy § 217.33 

‘‘basic ordering agreement’’, ‘‘prime 
vendor contract’’, or similar procure-
ment document bearing a priority rat-
ing may contain no specific delivery 
date or dates and may provide for the 
furnishing of items or service from 
time to time or within a stated period 
against specific purchase orders, such 
as ‘‘calls’’, ‘‘requisitions’’, and ‘‘deliv-
ery orders’’. These purchase orders 
must specify a required delivery date 
or dates and are to be considered as 
rated as of the date of their receipt by 
the supplier and not as of the date of 
the original procurement document; 

(c) The written signature on a manu-
ally placed order, or the digital signa-
ture or name on an electronically 
placed order, of an individual author-
ized to sign rated orders for the person 
placing the order. The signature or use 
of the name certifies that the rated 
order is authorized under this part and 
that the requirements of this part are 
being followed; and 

(d)(1) A statement that reads in sub-
stance: 

This is a rated order certified for na-
tional defense use, and you are re-
quired to follow all the provisions of 
the Energy Priorities and Allocations 
System regulation at 10 CFR part 217. 

(2) If the rated order is placed in sup-
port of emergency preparedness re-
quirements and expedited action is 
necessary and appropriate to meet 
these requirements, the following sen-
tences should be added following the 
statement set forth in paragraph (d)(1) 
of this section: 

This rated order is placed for the pur-
pose of emergency preparedness. It 
must be accepted or rejected within 2 
days after receipt of the order if (1) The 
order is issued in response to a hazard 
that has occurred; or 

(2) If the order is issued to prepare 
for an imminent hazard, as specified in 
EPAS Section 217.33(e), 10 CFR 
217.33(e). 

§ 217.33 Acceptance and rejection of 
rated orders. 

(a) Mandatory acceptance. (1) Except 
as otherwise specified in this section, a 
person shall accept every rated order 
received and must fill such orders re-
gardless of any other rated or unrated 
orders that have been accepted. 

(2) A person shall not discriminate 
against rated orders in any manner 
such as by charging higher prices or by 
imposing different terms and condi-
tions than for comparable unrated or-
ders. 

(b) Mandatory rejection. Unless other-
wise directed by the Department of En-
ergy for a rated order involving all 
forms of energy: 

(1) A person shall not accept a rated 
order for delivery on a specific date if 
unable to fill the order by that date. 
However, the person must inform the 
customer of the earliest date on which 
delivery can be made and offer to ac-
cept the order on the basis of that date. 
Scheduling conflicts with previously 
accepted lower rated or unrated orders 
are not sufficient reason for rejection 
under this section. 

(2) A person shall not accept a DO- 
rated order for delivery on a date 
which would interfere with delivery of 
any previously accepted DO- or DX- 
rated orders. However, the person must 
offer to accept the order based on the 
earliest delivery date otherwise pos-
sible. 

(3) A person shall not accept a DX- 
rated order for delivery on a date 
which would interfere with delivery of 
any previously accepted DX-rated or-
ders, but must offer to accept the order 
based on the earliest delivery date oth-
erwise possible. 

(4) If a person is unable to fill all of 
the rated orders of equal priority sta-
tus received on the same day, the per-
son must accept, based upon the ear-
liest delivery dates, only those orders 
which can be filled, and reject the 
other orders. For example, a person 
must accept order A requiring delivery 
on December 15 before accepting order 
B requiring delivery on December 31. 
However, the person must offer to ac-
cept the rejected orders based on the 
earliest delivery dates otherwise pos-
sible. 

(c) Optional rejection. Unless other-
wise directed by the Department of En-
ergy for a rated order involving all 
forms of energy, rated orders may be 
rejected in any of the following cases 
as long as a supplier does not discrimi-
nate among customers: 
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(1) If the person placing the order is 
unwilling or unable to meet regularly 
established terms of sale or payment; 

(2) If the order is for an item not sup-
plied or for a service not capable of 
being performed; 

(3) If the order is for an item or serv-
ice produced, acquired, or provided 
only for the supplier’s own use for 
which no orders have been filled for 
two years prior to the date of receipt of 
the rated order. If, however, a supplier 
has sold some of these items or pro-
vided similar services, the supplier is 
obligated to accept rated orders up to 
that quantity or portion of production 
or service, whichever is greater, sold or 
provided within the past two years; 

(4) If the person placing the rated 
order, other than the U.S. Government, 
makes the item or performs the service 
being ordered; 

(5) If acceptance of a rated order or 
performance against a rated order 
would violate any other regulation, of-
ficial action, or order of the Depart-
ment of Energy, issued under the au-
thority of the Defense Production Act 
or another relevant statute. 

(d) Customer notification requirements. 
(1) Except as provided in this para-
graph, a person must accept or reject a 
rated order in writing or electronically 
within fifteen (15) working days after 
receipt of a DO rated order and within 
ten (10) working days after receipt of a 
DX rated order. If the order is rejected, 
the person must give reasons in writing 
or electronically for the rejection. 

(2) If a person has accepted a rated 
order and subsequently finds that ship-
ment or performance will be delayed, 
the person must notify the customer 
immediately, give the reasons for the 
delay, and advise of a new shipment or 
performance date. If notification is 
given verbally, written or electronic 
confirmation must be provided within 
five (5) working days. 

(e) Exception for emergency prepared-
ness conditions. If the rated order is 
placed for the purpose of emergency 
preparedness, a person must accept or 
reject a rated order and transmit the 
acceptance or rejection in writing or in 
an electronic format within 2 days 
after receipt of the order if: 

(1) The order is issued in response to 
a hazard that has occurred; or 

(2) The order is issued to prepare for 
an imminent hazard. 

§ 217.34 Preferential scheduling. 
(a) A person must schedule oper-

ations, including the acquisition of all 
needed production items or services, in 
a timely manner to satisfy the delivery 
requirements of each rated order. 
Modifying production or delivery 
schedules is necessary only when re-
quired delivery dates for rated orders 
cannot otherwise be met. 

(b) DO-rated orders must be given 
production preference over unrated or-
ders, if necessary to meet required de-
livery dates, even if this requires the 
diversion of items being processed or 
ready for delivery or services being 
performed against unrated orders. 
Similarly, DX-rated orders must be 
given preference over DO-rated orders 
and unrated orders. (Examples: If a per-
son receives a DO-rated order with a 
delivery date of June 3 and if meeting 
that date would mean delaying produc-
tion or delivery of an item for an 
unrated order, the unrated order must 
be delayed. If a DX-rated order is re-
ceived calling for delivery on July 15 
and a person has a DO-rated order re-
quiring delivery on June 2 and oper-
ations can be scheduled to meet both 
deliveries, there is no need to alter pro-
duction schedules to give any addi-
tional preference to the DX-rated 
order.) 

(c) Conflicting rated orders. 
(1) If a person finds that delivery or 

performance against any accepted 
rated orders conflicts with the delivery 
or performance against other accepted 
rated orders of equal priority status, 
the person shall give precedence to the 
conflicting orders in the sequence in 
which they are to be delivered or per-
formed (not to the receipt dates). If the 
conflicting orders are scheduled to be 
delivered or performed on the same 
day, the person shall give precedence 
to those orders that have the earliest 
receipt dates. 

(2) If a person is unable to resolve 
rated order delivery or performance 
conflicts under this section, the person 
should promptly seek special priorities 
assistance as provided in §§ 217.40 
through 217.44. If the person’s customer 
objects to the rescheduling of delivery 
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