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that contractor and the Federal labora-
tory only. 

(c) In making the determination re-
quired under paragraph (a) of this sec-
tion, the director of a Federal labora-
tory may consider factors including 
the following: 

(1) Whether the conduct of specified 
research or development efforts under 
the CRADA would require the con-
tractor to perform tasks identical to 
those required under the funding agree-
ment; 

(2) Whether existing intellectual 
property to be provided by the Federal 
laboratory or the contractor under the 
CRADA is the same as that provided 
under, or referenced in, the funding 
agreement; 

(3) Whether the contractor’s employ-
ees performing the specified research 
or development efforts under the 
CRADA are the same employees per-
forming the tasks required under the 
funding agreement; and 

(4) Whether services, property or 
other resources contemplated by the 
Federal laboratory to be provided to 
the contractor for the specified re-
search or development efforts under 
the CRADA would materially benefit 
the contractor in the performance of 
tasks required under the funding agree-
ment. 

§ 17.4 Personnel exchanges from a 
Federal laboratory. 

(a) For personnel exchanges in which 
a Federal laboratory maintains funding 
for Federal personnel provided to a col-
laborating party— 

(1) in accordance with 15 U.S.C. 
3710a(b)(3)(A), a Federal laboratory 
may exchange personnel with a col-
laborating party for the purposes of 
specified scientific or technical re-
search towards a mutual goal con-
sistent with the mission of the Agency, 
where no invention currently exists, or 

(2) in accordance with 15 U.S.C. 
3710a(b)(3)(C), a Federal laboratory 
may exchange personnel with a non- 
Federal collaborating party for the 
purposes of developing or commer-
cializing an invention in which the 
Federal government has an ownership 
interest, including an invention made 
by an employee or former employee 
while in the employment or service of 

the Federal government, and such per-
sonnel exchanged may include such 
employee who is an inventor. 

(i) Funding may be provided under a 
CRADA by the non-Federal collabo-
rating party to the Federal laboratory 
for the participation of the Federal em-
ployee in developing or commer-
cializing an invention, including costs 
for salary and other expenses, such as 
benefits and travel. 

(ii) Royalties from inventions re-
ceived through a license agreement ne-
gotiated with the Federal laboratory 
and paid by the Federal laboratory to 
an inventor who is a Federal employee 
are considered Federal compensation. 

(3) Where an employee leaves Federal 
service in order to receive salary or 
other compensation from a non-Fed-
eral organization, a Federal laboratory 
may use reinstatement authority in ac-
cordance with 5 CFR 315.401, or other 
applicable authorities, to rehire the 
former Federal employee at the conclu-
sion of the exchange. 

§ 17.5 Personnel exchanges to a Fed-
eral laboratory. 

For exchanges in which a Federal 
laboratory provides funds for the non- 
federal personnel— 

(a) Outside personnel with expertise 
in scientific commercialization may be 
brought in to a Federal laboratory 
through the Presidential Innovation 
Fellows program or related programs 
(see 5 CFR 213.3102(r)) for Entre-
preneur-In-Residence programs or 
similar, related programs run by the 
General Services Administration (GSA) 
or other Federal Agencies. 

(b) A laboratory may engage with the 
GSA or other relevant Agency to trans-
fer funding for exchanged personnel, 
and may work with such agency to se-
lect and place Entrepreneurs-In-Resi-
dence at the laboratory for the pur-
poses of evaluating the laboratory’s 
technologies, and providing technical 
consulting to facilitate readying a 
technology for commercialization by 
an outside entity. 

PART 18—ATTORNEY’S FEES AND 
OTHER EXPENSES 

GENERAL PROVISIONS 

Sec. 

VerDate Sep<11>2014 09:04 May 09, 2019 Jkt 247051 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Y:\SGML\247051.XXX 247051P
m

an
gr

um
 o

n 
D

S
K

3G
M

Q
08

2P
R

O
D

 w
ith

 C
F

R



154 
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18.1 Purpose of these rules. 
18.2 Definitions. 
18.3 When the Act applies. 
18.4 Proceedings covered. 
18.5 Eligibility of applicants. 
18.6 Standards for awards. 
18.7 Allowable fees and expenses. 
18.8 Rulemaking on maximum rates for at-

torney fees. 
18.9 Awards against other agencies. 
18.10 Delegations of authority. 

INFORMATION REQUIRED FROM APPLICANTS 

18.11 Contents of application. 
18.12 Net worth exhibit. 
18.13 Documentation of fees and expenses. 
18.14 When an application may be filed. 

PROCEDURES FOR CONSIDERING APPLICATIONS 

18.15 Filing and service of documents. 
18.16 Answer to application. 
18.17 Reply. 
18.18 Comments by other parties. 
18.19 Settlement. 
18.20 Further proceedings. 
18.21 Decision. 
18.22 Agency review. 
18.23 Judicial review. 
18.24 Payment of award. 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 47 FR 13510, Mar. 31, 1982, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 18.1 Purpose of these rules. 
The Equal Access to Justice Act, 5 

U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department of Commerce (the 
word Department includes its compo-
nent agencies). An eligible party may 
receive an award when it prevails over 
the Department, unless the Depart-
ment’s position in the proceeding was 
substantially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
that are eligible for awards and the De-
partment’s proceedings that are cov-
ered by the Act. They also explain how 
to apply for awards, and the procedures 
and standards that the Department 
will use to make them. 

§ 18.2 Definitions. 
As used in this part: 

(a) Adversary adjudication means an 
adjudication under 5 U.S.C. 554 in 
which the position of the United States 
is represented by counsel or otherwise, 
but excludes an adjudication for the 
purpose of establishing or fixing a rate 
or for the purpose of granting or renew-
ing a license. 

(b) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as an administra-
tive law judge, a hearing officer or ex-
aminer, or otherwise, who presided at 
the adversary adjudication. 

§ 18.3 When the Act applies. 

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Department on or after August 
5, 1985. It also applies to any adversary 
adjudication commenced on or after 
October 1, 1984, and finally disposed of 
before August 5, 1985, provided that an 
application for fees and expenses, as 
described in §§ 18.11 through 18.14 of 
this part, has been filed with the De-
partment within 30 days after August 5, 
1985, and to any adversary adjudication 
pending on or commenced on or after 
October 1, 1981, in which an application 
for fees and other expenses was timely 
filed and was dismissed for lack of ju-
risdiction. 

[53 FR 6798, Mar. 3, 1988] 

§ 18.4 Proceedings covered. 

(a) The Act applies to adversary adju-
dications conducted by the Department 
and to appeals of decisions of con-
tracting officers of the Department 
made pursuant to section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 
605) before agency boards of contract 
appeals as provided in section 8 of that 
Act (41 U.S.C. 607). Adversary adjudica-
tions conducted by the Department are 
adjudications under 5 U.S.C. 554 in 
which the position of this or any other 
agency of the United States, or any 
component of an agency, is presented 
by an attorney or other representative 
who enters an appearance and partici-
pates in the proceeding. Pursuant to 
section 8(c) of the Contract Disputes 
Act (41 U.S.C. 607(c)), the Department 
has arranged for appeals from decisions 
by contracting officers of the Depart-
ment to be decided by the General 

VerDate Sep<11>2014 09:04 May 09, 2019 Jkt 247051 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 Y:\SGML\247051.XXX 247051P
m

an
gr

um
 o

n 
D

S
K

3G
M

Q
08

2P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-04-16T08:54:56-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




