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the remediation of the waste site and make
additional contributions if necessary.

(c) On June 1, 1996, X, Y, and Z each con-
tribute $1,000,000 to the trust. The trust
agreement directs the trustee to spend Z’s
contributions to the trust and the income al-
locable to Z’s portion before spending X’s
and Y’s portions. On November 30, 1996, the
trustee disburses $2,000,000 for remediation
work performed from June 1, 1996, through
September 30, 1996. For the six-month period
ending November 30, 1996, the interest earned
on the funds in the trust was $75,000, which
is allocated in equal shares of $25,000 to X’s,
Y’s, and Z’s portions of the trust.

(d) Z made no further contributions to the
trust. Pursuant to the trust agreement, the
trustee expended Z’s portion of the trust be-
fore expending X’s and Y’s portion. There-
fore, Z’s share of the remediation disburse-
ment made in 1996 is $1,025,000 ($1,000,000 con-
tribution by Z plus $25,000 of interest allo-
cated to Z’s portion of the trust). Z takes the
$1,025,000 disbursement into account under
the appropriate federal tax accounting rules.
In addition, X’s share of the remediation dis-
bursement made in 1996 is $487,500, and Y’s
share of the remediation disbursement made
in 1996 is $487,500. X and Y take their respec-
tive shares of the disbursement into account
under the appropriate federal tax accounting
rules.

(e) The trustee made no further remedi-
ation disbursements in 1996, and X and Y
made no further contributions in 1996. From
December 1, 1996, to December 31, 1996, the
interest earned on the funds remaining in
the trust was $5,000, which is allocated $2,500
to X’s portion and $2,500 to Y’s portion. Ac-
cordingly, for 1996, X and Y each had interest
income of $27,500 from the trust and Z had in-
terest income of $25,000 from the trust.

(5) This paragraph (e) is applicable to
trusts meeting the requirements of
paragraph (e)(1) of this section that are
formed on or after May 1, 1996. This
paragraph (e) may be relied on by
trusts formed before May 1, 1996, if the
trust has at all times met all require-
ments of this paragraph (e) and the
grantors have reported items of
,income and deduction consistent with
this paragraph (e) on original or
amended returns. For trusts formed be-
fore May 1, 1996, that are not described
in the preceding sentence, the Commis-
sioner may permit by letter ruling, in
appropriate circumstances, this para-
graph (e) to be applied subject to ap-
propriate terms and conditions.

(f) Effective date. The rules of this sec-
tion generally apply to taxable years
beginning after December 31, 1960.

§301.7701-5

Paragraph (e)(b) of this section con-
tains rules of applicability for para-
graph (e) of this section. In addition,
the last sentences of paragraphs (b),
(¢)(1), and (c)(2) Example 1 and Example
3 of this section are effective as of Jan-
uary 1, 1997.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
8080, 51 FR 9952, Mar. 24, 1986; T.D. 8668, 61 FR
19191, May 1, 1996; T.D. 8697, 61 FR 66592, Dec.
18, 1996]

§301.7701-5 Domestic and
business entities.

foreign

(a) Domestic and foreign business enti-
ties. A business entity (including an en-
tity that is disregarded as separate
from its owner under §301.7701-2(c)) is
domestic if it is created or organized as
any type of entity (including, but not
limited to, a corporation, unincor-
porated association, general partner-
ship, limited partnership, and limited
liability company) in the TUnited
States, or under the law of the United
States or of any State. Accordingly, a
business entity that is created or orga-
nized both in the United States and in
a foreign jurisdiction is a domestic en-
tity. A business entity (including an
entity that is disregarded as separate
from its owner under §301.7701-2(c)) is
foreign if it is not domestic. The deter-
mination of whether an entity is do-
mestic or foreign is made independ-
ently from the determination of its
corporate or non-corporate classifica-
tion. See §§301.7701-2 and 301.7701-3 for
the rules governing the classification
of entities.

(b) Examples. The following examples
illustrate the rules of this section:

Example 1. (i) Facts. Y is an entity that is
created or organized under the laws of Coun-
try A as a public limited company. It is also
an entity that is organized as a limited li-
ability company (LLC) under the laws of
State B. Y is classified as a corporation for
Federal tax purposes under the rules of
§§301.7701-2, and 301.7701-3.

(ii) Result. Y is a domestic corporation be-
cause it is an entity that is classified as a
corporation and it is organized as an entity
under the laws of State B.

Example 2. (i) Facts. P is an entity with
more than one owner organized under the
laws of Country A as an unlimited company.
It is also an entity that is organized as a
general partnership under the laws of State
B. P is classified as a partnership for Federal
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tax purposes under the rules of §§301.7701-2,
and 301.7701-3.

(ii) Result. P is a domestic partnership be-
cause it is an entity that is classified as a
partnership and it is organized as an entity
under the laws of State B.

(c) Effective date—(1) General rule. Ex-
cept as provided in paragraph (c)(2) of
this section, the rules of this section
apply as of August 12, 2004, to all busi-
ness entities existing on or after that
date.

(2) Transition rule. For business enti-
ties created or organized under the
laws of more than one jurisdiction as of
August 12, 2004, the rules of this section
apply as of May 1, 2006. These entities,
however, may rely on the rules of this
section as of August 12, 2004.

[T.D. 9246, 71 FR 4817, Jan. 30, 2006]

§301.:7701—6 Definitions; person, fidu-
ciary.

(a) Person. The term person includes
an individual, a corporation, a partner-
ship, a trust or estate, a joint-stock
company, an association, or a syn-
dicate, group, pool, joint venture, or
other unincorporated organization or
group. The term also includes a guard-
ian, committee, trustee, executor, ad-
ministrator, trustee in bankruptcy, re-
ceiver, assignee for the benefit of credi-
tors, conservator, or any person acting
in a fiduciary capacity.

(b) Fiduciary—(1) In general. Fidu-
ciary is a term that applies to persons
who occupy positions of peculiar con-
fidence toward others, such as trustees,
executors, and administrators. A fidu-
ciary is a person who holds in trust an
estate to which another has a bene-
ficial interest, or receives and controls
income of another, as in the case of re-
ceivers. A committee or guardian of
the property of an incompetent person
is a fiduciary.

(2) Fiduciary distinguished from agent.
There may be a fiduciary relationship
between an agent and a principal, but
the word agent does not denote a fidu-
ciary. An agent having entire charge of
property, with authority to effect and
execute leases with tenants entirely on
his own responsibility and without con-
sulting his principal, merely turning
over the net profits from the property
periodically to his principal by virtue
of authority conferred upon him by a
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power of attorney, is not a fiduciary
within the meaning of the Internal
Revenue Code. In cases when no legal
trust has been created in the estate
controlled by the agent and attorney,
the liability to make a return rests
with the principal.

(c) Effective date. The rules of this
section are effective as of January 1,
1997.

[T.D. 8697, 61 FR 66593, Dec. 18, 1996]

§301.7701—7 Trusts—domestic and for-
eign.

(a) In general. (1) A trust is a United
States person if—

(i) A court within the United States
is able to exercise primary supervision
over the administration of the trust
(court test); and

(ii) One or more United States per-
sons have the authority to control all
substantial decisions of the trust (con-
trol test).

(2) A trust is a United States person
for purposes of the Internal Revenue
Code (Code) on any day that the trust
meets both the court test and the con-
trol test. For purposes of the regula-
tions in this chapter, the term domestic
trust means a trust that is a United
States person. The term foreign trust
means any trust other than a domestic
trust.

(3) Except as otherwise provided in
part I, subchapter J, chapter 1 of the
Code, the taxable income of a foreign
trust is computed in the same manner
as the taxable income of a nonresident
alien individual who is not present in
the United States at any time. Section
641(b). Section 7701(b) is not applicable
to trusts because it only applies to in-
dividuals. In addition, a foreign trust is
not considered to be present in the
United States at any time for purposes
of section 871(a)(2), which deals with
capital gains of nonresident aliens
present in the United States for 183
days or more.

(b) Applicable law. The terms of the
trust instrument and applicable law
must be applied to determine whether
the court test and the control test are
met.

(c) The court test—(1) Safe harbor. A
trust satisfies the court test if—
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