AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Centers for Medicare & Medicaid Services, HHS

(ii) Do not include information about
measuring or ranking standards (for
example, star ratings);

(iii) Mention benefits or cost sharing,
but do not meet the definition of mar-
keting in this section;

(iv) Are required under §423.128, un-
less otherwise specified by CMS based
on their use or purpose; or

(v) Are specifically designated by
CMS as not meeting the definition of
the marketing definition based on their
use or purpose.

[83 FR 27915, June 15, 2018]

§423.2262 Review and distribution of
marketing materials.

(a) CMS review of marketing materials.
(1) Except as provided in paragraph
(a)(2) of this section, a Part D plan may
not distribute any marketing materials
(as defined in §423.2260 of this Part), or
enrollment forms, or make such mate-
rials or forms available to Part D eligi-
ble individuals unless—

(i) At least 45 days (or 10 days if using
certain types of marketing materials
that use, without modification, pro-
posed model language and format, in-
cluding standardized language and for-
matting, as specified by CMS) before
the date of distribution, the Part D
sponsor submits the material or form
to CMS for review under the guidelines
in §423.2264 of this subpart; and

(ii) CMS does not disapprove the dis-
tribution of new material or form.

(2) If CMS does not approve or does
not disapprove marketing materials
within the specified review timeframe,
the materials are deemed approved and
the Part D sponsor may use the mate-
rial.

(b) File and use. The Part D sponsor
may distribute certain types of mar-
keting material, designated by CMS, 5
days following their submission to
CMS if the Part D sponsor certifies
that in the case of these marketing
materials, it followed all applicable
marketing guidelines and, when appli-
cable, used model language specified by
CMS without modification.

(c) Standardized model marketing mate-
rials. When specified by CMS, organiza-
tions must use standardized formats
and language in model materials.

(d) Enrollee communication materials.
Enrollee communication materials

§423.2268

may be reviewed by CMS and CMS may
determine, upon review of such mate-
rials, that the materials must be modi-
fied, or may no longer be used.

[70 FR 4525, Jan. 28, 2005, as amended at 75
FR 19826, Apr. 15, 2010; 80 FR 7965, Feb. 12,
2015; 83 FR 16755, Apr. 16, 2018]

§423.2264 Guidelines for CMS review.

In reviewing marketing material or
election forms under §423.2262, CMS de-
termines that the materials—

(a) Provide to Medicare beneficiaries
interested in enrolling, adequate writ-
ten description of rules (including any
limitations on the providers from
whom services can be obtained), proce-
dures, basic benefits and services, and
fees and other charges in a format
(and, where appropriate, print size) and
using standard terminology that may
be specified by CMS.

(b) Notify the general public of its
enrollment period in an appropriate
manner, through appropriate media,
throughout its service area.

(c) Include in written materials no-
tice that the Part D sponsor is author-
ized by law to refuse to renew its con-
tract with CMS, that CMS also may
refuse to renew the contract, and that
termination or non-renewal may result
in termination of the beneficiary’s en-
rollment in the Part D plan. In addi-
tion, the Part D plan may reduce its
service area and no longer be offered in
the area where a beneficiary resides.

(d) Ensure that materials are not ma-
terially inaccurate or misleading or
otherwise make material misrepresen-
tations.

[83 FR 16755, Apr. 16, 2018]
§423.2266 [Reserved]

§423.2268 Standards for Part D Spon-
sor communications and marketing.

(a) In conducting communication ac-
tivities, Part D sponsors may not do
any of the following:

(1) Provide information that is inac-
curate or misleading.

(2) Engage in activities that could
mislead or confuse Medicare bene-
ficiaries, or misrepresent the Part D
sponsor.

(3) Claim the Part D sponsor is rec-
ommended or endorsed by CMS or
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Medicare or that CMS or Medicare rec-
ommends that the beneficiary enroll in
the Part D plan. It may explain that
the organization is approved for par-
ticipation in Medicare.

(4) Employ Part D plan names that
suggest that a plan is not available to
all Medicare beneficiaries.

(5) Display the names and/or logos of
co-branded network providers or phar-
macies on the sponsor’s member identi-
fication card, unless the names, and/or
logos are related to the member selec-
tion of specific provider organizations
(for example, physicians, hospitals).

(6) Use a plan name that does not in-
clude the plan type. The plan type
should be included at the end of the
plan name.

(7) For markets with a significant
non-English speaking population, pro-
vide vital materials, unless in the lan-
guage of these individuals. Specifi-
cally, Part D sponsors must translate
materials into any non-English lan-
guage that is the primary language of
at least b percent of the individuals in
a plan benefit package (PBP) service
area.

(b) In marketing, Part D sponsors
may not do any of the following:

(1) Provide cash or other monetary
rebates as an inducement for enroll-
ment or otherwise.

(2) Offer gifts to potential enrollees,
unless the gifts are of nominal (as de-
fined in the CMS Marketing Guide-
lines) value, are offered to all potential
enrollees without regard to whether or
not the beneficiary enrolls, and are not
in the form of cash or other monetary
rebates.

(3) Market non-health care/non-pre-
scription drug plan related products to
prospective enrollees during any Part
D sales activity or presentation. This
is considered cross-selling and is pro-
hibited.

(4) Market any health care related
product during a marketing appoint-
ment beyond the scope agreed upon by
the beneficiary, and documented by the
plan, prior to the appointment.

(5) Market additional health related
lines of plan business not identified
prior to an individual appointment
without a separate scope of appoint-
ment identifying the additional lines of
business to be discussed.
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(6) Distribute marketing materials
for which, before expiration of the 45-
day period, the Part D sponsor receives
from CMS written notice of dis-
approval because it is inaccurate or
misleading, or misrepresents the Part
D sponsor, its marketing representa-
tives, or CMS.

(7) Conduct sales presentations or
distribute and accept Part D plan en-
rollment forms in provider offices or
other areas where health care is deliv-
ered to individuals, except in the case
where such activities are conducted in
common areas in health care settings.

(8) Conduct sales presentations or
distribute and accept plan applications
at educational events.

(9) Display the names and/or logos of
provider co-branding partners on mar-
keting materials, unless the materials
clearly indicate that other providers
are available in the network.

(10) Knowingly target or send unso-
licited marketing materials to any
Part D enrollee, whose prior year en-
rollment was in an MA plan, during the
Open Enrollment Period.

(11) Engage in any other marketing
activity prohibited by CMS in its mar-
keting guidance.

(12) Engage in any discriminatory ac-
tivity such as attempting to recruit
Medicare beneficiaries from higher in-
come areas without making com-
parable efforts to enroll Medicare bene-
ficiaries from lower income areas.

(13) Solicit door-to-door for Medicare
beneficiaries or through other unsolic-
ited means of direct contact, including
calling a beneficiary without the bene-
ficiary initiating the contact.

(14) Use providers or provider groups
to distribute printed information com-
paring the benefits of different health
plans unless the providers, provider
groups, or pharmacies accept and dis-
play materials from all health plans
with which the providers, provider
groups, or pharmacies contract. The
use of publicly available comparison
information is permitted if approved
by CMS in accordance with the Medi-
care marketing guidance.

(15) Provide meals to potential en-
rollees, which is prohibited, regardless
of value.

[83 FR 16755, Apr. 16, 2018]
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