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433.66 Permissible
tions.

433.67 Limitations on level of FFP for per-
missible provider-related donations.

433.68 Permissible health care-related taxes.

433.70 Limitation on level of FFP for reve-
nues from health care-related taxes.

433.72 Waiver ©provisions applicable to
health care-related taxes.

433.74 Reporting requirements.

provider-related dona-

Subpart C—Mechanized Claims Proc-
essing and Information Retrieval Sys-
tems

433.110 Basis, purpose, and applicability.

433.111 Definitions.

433.112 FFP for design, development, instal-
lation or enhancement of mechanized
processing and information retrieval sys-
tems.

433.114 Procedures for obtaining initial ap-
proval; notice of decision.

433.116 FFP for operation of mechanized
claims processing and information re-
trieval systems.

433.117 Initial approval of replacement sys-
tems.

433.119 Conditions for reapproval; notice of
decision.

433.120 Procedures for reduction of FFP
after reapproval review.

433.121 Reconsideration of the decision to
reduce FFP after reapproval review.

433.122 Reapproval of a disapproved system.

433.123 Notification of changes in system re-
quirements, performance standards or
other conditions for approval or re-
approval.

433.127 Termination of FFP for failure to
provide access to claims processing and
information retrieval systems.

433.131 Waiver for noncompliance with con-
ditions of approval and reapproval.

Subpart D—Third Party Liability

433.135
433.136
433.137
433.138

Basis and purpose.

Definitions.

State plan requirements.

Identifying liable third parties.

433.139 Payment of claims.

433.140 FFP and repayment of Federal
share.

ASSIGNMENT OF RIGHTS TO BENEFITS

433.145 Assignment of rights to benefits—
State plan requirements.

433.146 Rights assigned; assignment method.

433.147 Cooperation in establishing the iden-
tity of a child’s parents and in obtaining
medical support and payments and in
identifying and providing information to
assist in pursuing third parties who may
be liable to pay.

433.148 Denial or termination of eligibility.
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COOPERATIVE AGREEMENTS AND INCENTIVE
PAYMENTS

433.1561 Cooperative agreements and incen-
tive payments—State plan requirements.

433.152 Requirements for cooperative agree-
ments for third party collections.

433.153 Incentive payments to States and
political subdivisions.

433.154 Distribution of collections.

Subpart E—Methodologies for Determining
Federal Share of Medicaid Expendi-
tures for Adult Eligibility Group

433.202 Scope.
433.204 Definitions.
433.206 Threshold methodology.

Subpart F—Refunding of Federal Share of
Medicaid Overpayment to Providers

433.300
433.302
433.304
433.310

Basis.

Scope of subpart.

Definitions.

Applicability of requirements.

433.312 Basic requirements for refunds.

433.316 When discovery of overpayment oc-
curs and its significance.

433.318 Overpayments involving providers
who are bankrupt or out of business.

433.320 Procedures for refunds to CMS.

433.322 Maintenance of records.

AUTHORITY: Sec. 1102 of the Social Security
Act, (42 U.S.C. 1302).

SOURCE: 43 FR 45201, Sept. 29, 1978, unless
otherwise noted.

§433.1 Purpose.

This part specifies the rates of FFP
for services and administration, and
prescribes requirements, prohibitions,
and FFP conditions relating to State
fiscal activities.

Subpart A—Federal Matching and
General Administration Provisions

§433.8 [Reserved]

§433.10 Rates of FFP for program
services.

(a) Basis. Sections 1903(a)(1), 1903(g),
1905(b), 1905(y), and 1905(z) provide for
payments to States, on the basis of a
Federal medical assistance percentage,
for part of their expenditures for serv-
ices under an approved State plan.

(b) Federal medical assistance percent-
age (FMAP)—Computations. The FMAP
is determined by the formula described
in section 1905(b) of the Act. Under the
formula, if a State’s per capita income
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is equal to the national average per
capita income, the Federal share is 55
percent. If a State’s per capita income
exceeds the national average, the Fed-
eral share is lower, with a statutory
minimum of 50 percent. If a State’s per
capita income is lower than the na-
tional average, the Federal share is in-
creased, with a statutory maximum of
83 percent. The formula used in deter-
mining the State and Federal share is
as follows:

State Share = [(State per capita income)?/
(National per capita income)?2] x 45 per-
cent

Federal share = 100 percent minus the State
share (with a minimum of 50 percent and
a maximum of 83 percent)

The formula provides for squaring both
the State and national average per cap-
ita incomes; this procedure magnifies
any difference between the State’s in-
come and the national average. Con-
sequently, Federal matching to lower
income States is increased, and Fed-
eral matching to higher income States
is decreased, within the statutory 50-83
percent limits. The FMAP for Puerto
Rico, the Virgin Islands, Guam, the
Northern Mariana Islands, and Amer-
ican Samoa is set by statute at 50 per-
cent and is subject to dollar limita-
tions specified in section 1108 of the
Act.

(c) Special provisions. (1) Under sec-
tion 1903(a)(b) of the Act, the Federal
share of State expenditures for family
planning services is 90 percent.

(2) Under section 1905(b), the Federal
share of State expenditures for services
provided through Indian Health Service
facilities is 100 percent.

(3) Under section 1903(g), the FMAP
is reduced if the State does not have an
effective program to control use of in-
stitutional services.

(4) Under section 1905(b) of the Social
Security Act, the Federal share of
State expenditures described in
§433.11(a) for services provided to chil-
dren, is the enhanced FMAP rate deter-
mined in accordance with §457.622(b) of
this chapter, subject to the conditions
explained in §433.11(b).

(5)(i) Under section 1933(d) of the Act,
the Federal share of State expenditures
for Medicare Part B premiums de-
scribed in section 1905(p)(3)(A)(ii) of the
Act on behalf of Qualifying Individuals
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described in section 1902(a)(10)(E)(iv) of
the Act, is 100 percent, to the extent
that the assistance does not exceed the
State’s allocation under paragraph
(c)(b)(ii) of this section. To the extent
that the assistance exceeds that alloca-
tion, the Federal share is 0 percent.

(ii) Under section 1933(c)(2) of the Act
and subject to paragraph (c)(5)(iii) of
this section, the allocation to each
State is equal to the total allocation
specified in section 1933(g) of the Act
multiplied by the Secretary’s estimate
of the ratio of the total number of indi-
viduals described in section
1902(a)(10)(E)(iv) of the Act in the State
to the total number of individuals de-
scribed in section 1902(a)(10)(E)(iv) of
the Act for all eligible States. In esti-
mating that ratio, the Secretary will
use data from the U.S. Census Bureau.

(iii) If, based on projected expendi-
tures for a fiscal year, or for a shorter
period for which funding is available
under section 1933 of the Act, the Sec-
retary determines that the expendi-
tures described in paragraph (c)(5)(i) of
this section for one or more States are
projected to exceed the allocation
made to the State, the Secretary may
adjust each State’s fiscal year alloca-
tion, as follows:

(A) The Secretary will compare each
State’s projected total expenditures for
the expenses described in paragraph
(c)(5)(i) of this section to the State’s
initial allocation determined under
paragraph (c)(5)(ii) of this section, to
determine the extent of each State’s
projected surplus or deficit.

(B) The surplus of each State with a
projected surplus, as determined in ac-
cordance with paragraph (c)(5)(iii)(A)
of this section will be added together
to arrive at the Total Projected Sur-
plus.

(C) The deficit of each State with a
projected deficit, as determined in ac-
cordance with paragraph (c)(5)(iii)(A)
of this section will be added together
to arrive at the Total Projected Def-
icit.

(D) Each State with a projected def-
icit will receive an additional alloca-
tion equal to the amount of its pro-
jected deficit, or a prorated amount of
such deficit, if the Total Projected Def-
icit is greater than the Total Projected
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Surplus. Except as described in para-
graph (c)(b)(iii)(E) of this section, the
amount to be reallocated from each
State with a projected surplus will be
equal to A x B, where A equals the
Total Projected Deficit and B equals
the amount of the State’s projected
surplus as a percentage of the Total
Projected Surplus.

(BE) If the Total Projected Deficit de-
termined under paragraph (c¢)(5)(iii)(C)
of this section is greater than the
Total Projected Surplus determined
under paragraph (c)(5)(iii)(B) of this
section, each State with a projected
deficit will receive an additional allo-
cation amount equal to the amount of
the Total Projected Surplus multiplied
by the amount of the projected deficit
for such State as a percentage of the
Total Projected Deficit. The amount to
be reallocated from each State with a
projected surplus will be equal to the
amount of the projected surplus.

(iv) CMS will notify States of any
changes in allotments resulting from
any reallocations.

(v) The provisions in paragraph (c)(b)
of this section will be in effect through
the end of the period for which funding
authority is available under section
1933 of the Act.

(6)(i) Newly eligible FMAP. Beginning
January 1, 2014, under section 1905(y) of
the Act, the FMAP for a State that is
one of the 50 States or the District of
Columbia, including a State that meets
the definition of expansion State in
§433.204(b), for amounts expended by
such State for medical assistance for
newly eligible individuals, as defined in
§433.204(a)(1), will be an increased
FMAP equal to:

(A) 100 percent, for calendar quarters
in calendar years (CYs) 2014 through
2016;

(B) 95 percent, for calendar quarters
in CY 2017;

(C) 94 percent, for calendar quarters
in CY 2018;

(D) 93 percent, for calendar quarters
in CY 2019;

(E) 90 percent, for calendar quarters
in CY 2020 and all subsequent calendar
years.
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(ii) The FMAP specified in paragraph
(c)(6)(i) of this section will apply to
amounts expended by a State for med-
ical assistance for newly eligible indi-
viduals in accordance with the require-
ments of the methodology applied by
the State under §433.206.

(M@A) Temporary FMAP increase. Dur-
ing the period January 1, 2014, through
December 31, 2015, under section
1905(z)(1) of the Act for a State de-
scribed in paragraph (c)(7)(ii) of this
section, the FMAP determined under
paragraph (b) of this section will be in-
creased by 2.2 percentage points.

(ii) A State qualifies for the targeted
increase in the FMAP under paragraph
(¢)(7)(i) of this section, if the State:

(A) Is an expansion State, as de-
scribed in §433.204(b) of this section;

(B) Does not qualify for any pay-
ments on the basis of the increased
FMAP under paragraph (c)(6) of this
section, as determined by the Sec-
retary; and

(C) Has not been approved by the Sec-
retary to divert a portion of the dis-
proportionate share hospital allotment
for the State under section 1923(f) of
the Act to the costs of providing med-
ical assistance or other health benefits
coverage under a demonstration that is
in effect on July 1, 2009.

(iii) The increased FMAP under para-
graph (c)(7)(i) of this section is avail-
able for amounts expended by the State
for medical assistance for individuals
that are not newly eligible as defined
in §433.204(a)(1).

(8) Expansion State FMAP. Beginning
January 1, 2014, under section 1905(z)(2)
of the Act, the FMAP for an expansion
State defined in  §433.204(b), for
amounts expended by such State for
medical assistance for individuals de-
scribed in §435.119 of this chapter who
are not newly eligible as defined in
§433.204(a)(1), and who are nonpregnant
childless adults with respect to whom
the State may require enrollment in
benchmark coverage under section 1937
of the Act, will be determined in ac-
cordance with the expansion State
FMAP formula in paragraph (c)(8)(i).
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F+ (T x (N—F))

§433.15

F = The base FMAP for the State determined under paragraph (b) of
this section, subject to paragraph (c¢)(7) of this section.

T = The transition percentage specified in paragraph (c)(8)(ii) of this

section.

N = The Newly Eligible FMAP determined under paragraph (c)(6) of

this section.

(i) Expansion State FMAP.

(ii) Transition percentage. For pur-
poses of paragraph (c)(8)(i) of this sec-
tion, the transition percentage is equal
to:

(A) 50 percent, for calendar quarters
in CY 2014;

(B) 60 percent, for calendar quarters
in CY 2015;

(C) 70 percent, for calendar quarters
in CY 2016;

(D) 80 percent, for calendar quarters
in CY 2017;

(E) 90 percent, for calendar quarters
in CY 2018; and

(F) 100 percent, for calendar quarters
in CY 2019 and all subsequent calendar
years.

(Sections 1902(a)(10), 1933 of the Social Secu-
rity Act (42 U.S.C. 1396a), and Pub. L. 105-33)

[43 FR 45201, Sept. 29, 1978, as amended at 46
FR 48559, Oct. 1, 1981; 51 FR 41350, Nov. 14,
1986; 54 FR 21066, May 16, 1989; 66 FR 2666,
Jan. 11, 2001; 70 FR 50220, Aug. 26, 2005; 71 FR
25092, Apr. 28, 2006; 73 FR 70893, Nov. 24, 2008;
78 FR 19942, Apr. 2, 2013]

§433.11 Enhanced FMAP rate for chil-
dren.

(a) Subject to the conditions in para-
graph (b) of this section, the enhanced
FMAP determined in accordance with
§457.622 of this chapter will be used to
determine the Federal share of State
expenditures, except any expenditures
pursuant to section 1923 of the Act for
payments to disproportionate share
hospitals for—

(1) Services provided to optional tar-
geted low-income children described in
§435.4 or §436.3 of this chapter; and

(2) Services provided to children born
before October 1, 1983, with or without
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group health coverage or other health
insurance coverage, who would be de-
scribed in section 1902(1)(1)(D) of the
Act (poverty-level-related children’s
groups) if—

(i) They had been born on or after
that date; and

(ii) They would not qualify for med-
ical assistance under the State plan in
effect on March 31, 1997.

(b) Enhanced FMAP is not available
if—

(1) A State adopts income and re-
source standards and methodologies for
purposes of determining a child’s eligi-
bility under the Medicaid State plan
that are more restrictive than those
applied under policies of the State plan
(as described in the definition of op-
tional targeted low-income children at
§435.4 of this chapter) in effect on June
1, 1997; or

(2) No funds are available in the
State’s title XXI allotment, as deter-
mined under part 457, subpart F of this
chapter for the quarter enhanced
FMAP is claimed; or

(3) The State fails to maintain a
valid method of identifying services
provided on behalf of children listed in
paragraph (a) of this section.

[66 FR 2666, Jan. 11, 2001]

§433.15
tion.
(a) Basis. Section 1903(a) (2) through
(5) and (7) of the Act provide for pay-
ments to States, on the basis of speci-
fied percentages, for part of their ex-
penditures for administration of an ap-
proved State plan.
(b) Activities and rates. (1) [Reserved]

Rates of FFP for administra-



§433.32

(2) Administration of family planning
services: 90 percent. (Section 1903 (a)(5);
42 CFR 432.50(b)(5).)

(3) Design, development, or installa-
tion of mechanized claims processing
and information retrieval systems: 90
percent. (Section 1903(a)(3)(A)({); 42
CFR part 433, subpart C, and §432.50
(0)(3).)

(4) Operation of mechanized claims
processing and information retrieval
systems: 75 percent. (Section 1903(a)
(3)(B); 42 CFR part 433, subpart C and
§432.50(b)(2).)

(6) Compensation and training of
skilled professional medical personnel
and staff directly supporting those per-
sonnel if the criteria specified in
§432.50 (c) and (d) are met: 75 percent.
(Section 1903(a)(2); 42 CFR 432.50(b)(1).)

(6)(i) Funds expended for the per-
formance of medical and utilization re-
view by a QIO under a contract entered
into under section 1902(d) of the Act: 75
percent (section 1903(a)(3)(C) of the
Act).

(ii) If a State contracts for medical
and utilization review with any indi-
vidual or organization not designated
under Part B of Title XI of the Act,
funds expended for such review will be
reimbursed as provided in paragraph
(b)(7) of this section.

(7) All other activities the Secretary
finds necessary for proper and efficient
administration of the State plan: 50
percent. (Section 1903(a)(7).) (See also
§455.300 of this subchapter for FFP at
90 percent for State Medicaid fraud
control units under section 1903(a)(6).)

(8) Nurse aide training and com-
petency evaluation programs and com-
petency evaluation programs described
in 1919(e)(1) of the Act: for calendar
quarters beginning on or after July 1,
1988 and before July 1, 1990: The lesser
of 90% or the Federal medical assist-
ance percentage plus 25 percentage
points; for calendar quarters beginning
on or after October 1, 1990: 50%. (Sec-
tion 1903(a)(2)(B) of the Act.)

(9) Preadmission screening and an-
nual resident review (PASARR) activi-
ties conducted by the State: 75 percent.
(Sections 1903(a)(2)(C) and 1919(e)(7); 42
CFR part 483, subparts C and E.)

(10) Funds expended for the perform-
ance of external quality review or the
related activities described in §438.358
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of this chapter consistent with
§438.370(a) of this chapter: 75 percent;
consistent with §438.370(b): 50 percent.

[43 FR 45201, Sept. 29, 1978, as amended at 46
FR 48566, Oct. 1, 1981; 46 FR 54744, Nov. 4,
1981; 50 FR 15327, Apr. 17, 1985; 50 FR 46664,
Nov. 12, 1985; 56 FR 48918, Sept. 26, 1991; 57 FR
56506, Nov. 30, 1992; 68 FR 3635, Jan. 24, 2003;
81 FR 27853, May 6, 2016]

§433.32 Fiscal policies and account-
ability.

A State plan must provide that the
Medicaid agency and, where applicable,
local agencies administering the plan
will—

(a) Maintain an accounting system
and supporting fiscal records to assure
that claims for Federal funds are in ac-
cord with applicable Federal require-
ments;

(b) Retain records for 3 years from
date of submission of a final expendi-
ture report;

(c) Retain records beyond the 3-year
period if audit findings have not been
resolved; and

(d) Retain records for nonexpendable
property acquired under a Federal
grant for 3 years from the date of final
disposition of that property.

[44 FR 17935, Mar. 23, 1979]

§433.34 Cost allocation.

A State plan under Title XIX of the
Social Security Act must provide that
the single or appropriate Agency will
have an approved cost allocation plan
on file with the Department in accord-
ance with the requirements contained
in subpart E of 45 CFR part 95. Subpart
E also sets forth the effect on FFP if
the requirements contained in that
subpart are not met.

[47 FR 17490, Apr. 23, 1982]

§433.35 Equipment—Federal financial
participation.

Claims for Federal financial partici-
pation in the cost of equipment under
the Medicaid Program are determined
in accordance with subpart G of 46 CFR
part 95. Requirements concerning the
management and disposition of equip-
ment under the Medicaid Program are
also prescribed in subpart G of 45 CFR
part 95.

[47 FR 41564, Sept. 21, 1982]
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§433.36 Liens and recoveries.

(a) Basis and purpose. This section
implements sections 1902(a)(18) and
1917(a) and (b) of the Act, which de-
scribe the conditions under which an
agency may impose a lien against a
beneficiary’s property, and when an
agency may make an adjustment or re-
cover funds in satisfaction of the claim
against the individual’s estate or real
property.

(b) Definition of property. For pur-
poses of this section, ‘‘property’ in-
cludes the homestead and all other per-
sonal and real property in which the
beneficiary has a legal interest.

(c) State plan requirement. If a State
chooses to impose a lien against an in-
dividual’s real property (or as provided
in paragraph (g)(1) of this section, per-
sonal property), the State plan must
provide that the provisions of para-
graphs (d) through (i) of this section
are met.

(d) Procedures. The State plan must
specify the process by which the State
will determine that an institutional-
ized individual cannot reasonably be
expected to be discharged from the
medical institution and return home as
provided in paragraph (g)(2)(ii) of this
section. The description of the process
must include the type of notice to be
given the individual, the process by
which the individual will be given the
opportunity for a hearing, the hearing
procedures, and by whom and on what
basis the determination that the indi-
vidual cannot reasonably be expected
to be discharged from the institution
will be made. The notice to the indi-
vidual must explain what is meant by
the term lien, and that imposing a lien
does not mean that the individual will
lose ownership of the home.

(e) Definitions. The State plan must
define the following terms used in this
section:

(1) Individual’s home.

(2) Equity interest in home.

(3) Residing in the home for at least
1 (or 2) year(s).

(4) On a continuing basis.

(5) Discharge from the medical insti-
tution and return home.

(6) Lawfully residing.

(f) Exception. The State plan must
specify the criteria by which a son or
daughter can establish to the agency’s
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satisfaction that he or she has been
providing care which permitted the in-
dividual to reside at home rather than
in an institution, as provided in para-
graph (h)(2)(iii)(B) of this section.

(g) Lien provisions—(1) Incorrect pay-
ments. The agency may place a lien
against an individual’s property, both
personal and real, before his or her
death because of Medicaid claims paid
or to be paid on behalf of that indi-
vidual following a court judgement
which determined that benefits were
incorrectly paid for that individual.

(2) Correct payments. Except as pro-
vided in paragraph (g)(3) of this sec-
tion, the agency may place a lien
against the real property of an indi-
vidual at any age before his or her
death because of Medicaid claims paid
or to be paid for that individual when—

(i) An individual is an inpatient of a
medical institution and must, as a con-
dition of receiving services in the insti-
tution under the State plan, apply his
or her income to the cost of care as
provided in §§435.725, 435.832 and 436.832;
and

(ii) The agency determines that he or
she cannot reasonably be expected to
be discharged and return home. The
agency must notify the individual of
its intention to make that determina-
tion and provide an opportunity for a
hearing in accordance with State es-
tablished procedures before the deter-
mination is made. The notice to an in-
dividual must include an explanation
of liens and the effect on an individ-
ual’s ownership of property.

(3) Restrictions on placing liens. The
agency may not place a lien on an indi-
vidual’s home under paragraph (g)(2) of
this section if any of the following in-
dividuals is lawfully residing in the
home:

(i) The spouse;

(ii) The individual’s child who is
under age 21 or blind or disabled as de-
fined in the State plan; or

(iii) The individual’s sibling (who has
an equity interest in the home, and
who was residing in the individual’s
home for at least one year immediately
before the date the individual was ad-
mitted to the medical institution).

(4) Termination of lien. Any lien im-
posed on an individual’s real property
under paragraph (g)(2) of this section
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will dissolve when that individual is
discharged from the medical institu-
tion and returns home.

(h) Adjustments and recoveries. (1) The
agency may make an adjustment or re-
cover funds for Medicaid claims cor-
rectly paid for an individual as follows:

(i) From the estate of any individual
who was 65 years of age or older when
he or she received Medicaid; and

(ii) From the estate or upon sale of
the property subject to a lien when the
individual is institutionalized as de-
scribed in paragraph (g)(2) of this sec-
tion.

(2) The agency may make an adjust-
ment or recovery under paragraph
(h)(1) of this section only:

(i) After the death of the individual’s
surviving spouse; and

(ii) When the individual has no sur-
viving child under age 21 or blind or
disabled as defined in the State plan;
and

(iii) In the case of liens placed on an
individual’s home under paragraph
(2)(2) of this section, when there is no—

(A) Sibling of the individual residing
in the home, who has resided there for
at least one year immediately before
the date of the individual’s admission
to the institution, and has resided
there on a continuous basis since that
time; or

(B) Son or daughter of the individual
residing in the home, who has resided
there for at least two years imme-
diately before the date of the individ-
ual’s admission to the institution, has
resided there on a continuous basis
since that time, and can establish to
the agency’s satisfaction that he or she
has been providing care which per-
mitted the individual to reside at home
rather than in an institution.

(1) Prohibition of reduction of money
payments. No money payment under an-
other program may be reduced as a
means of recovering Medicaid claims
incorrectly paid.

[43 FR 45201, Sept. 29, 1978, as amended at 47
FR 43647, Oct. 1, 1982; 47 FR 49847, Nov. 3,
1982]

§433.37 Reporting provider payments
to Internal Revenue Service.
(a) Basis and purpose. This section,
based on section 1902(a)(4) of the Act,
prescribes requirements concerning—
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(1) Identification of providers; and

(2) Compliance with the information
reporting requirements of the Internal
Revenue Code.

(b) Identification of providers. A State
plan must provide for the identifica-
tion of providers by—

(1) Social security number if—

(i) The provider is in solo practice; or

(ii) The provider is not in solo prac-
tice but billing is by the individual
practitioner; or

(2) Employer identification number
for all other providers.

(c) Compliance with section 6041 of the
Internal Revenue Code. The plan must
provide that the Medicaid agency com-
plies with the information reporting
requirements of section 6041 of the In-
ternal Revenue Code (26 U.S.C. 6041).
Section 6041 requires the filing of an-
nual information returns showing
amounts paid to providers, who are
identified by name, address, and social
security number or employer identi-
fication number.

§433.38 Interest charge on disallowed
claims for FFP.

(a) Basis and scope. This section is
based on section 1903(d)(5) of the Act,
which requires that the Secretary
charge a State interest on the Federal
share of claims that have been dis-
allowed but have been retained by the
State during the administrative ap-
peals process under section 1116(e) of
the Act and the Secretary later recov-
ers after the administrative appeals
process has been completed. This sec-
tion does not apply to—

(1) Claims that have been deferred by
the Secretary and disallowed within
the time limits of §430.40 of this chap-
ter. Deferral of claims for FFP; or

(2) Claims for expenditures that have
never been paid on a grant award; or

(3) Disallowances of any claims for
services furnished before October 1,
1980, regardless of the date of the claim
submitted to CMS.

(b) General principles. (1) CMS will
charge the State interest on FFP
when—

(i) CMS has notified the Medicaid
agency under §430.42 of this subpart
that a State’s claim for FFP is not al-
lowable;
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(ii) The agency has requested a re-
consideration of the disallowance to
the Administrator under §430.42 of this
chapter and has chosen to retain the
FFP during the administrative recon-
sideration process in accordance with
paragraph (c¢)(2) of this section;

(iii)(A) CMS has made a final deter-
mination upholding part or all of the
disallowance;

(B) The agency has withdrawn its re-
quest for administrative reconsider-
ation on all or part of the disallowance;
or

(C) The agency has reversed its deci-
sion to retain the funds without with-
drawing its request for administrative
reconsideration and CMS upholds all or
part of the disallowance.

(iv) The agency has appealed the dis-
allowance to the Departmental Appeals
Board under 45 CFR part 16 and has
chosen to retain the FFP during the
administrative appeals process in ac-
cordance with paragraph (c)(2) of this
section.

(v)(A)The Board has made a final de-
termination upholding part or all of
the disallowance;

(B) The agency has withdrawn its ap-
peal on all or part of the disallowance;
or

(C) The agency has reversed its deci-
sion to retain the funds without with-
drawing its appeal and the Board up-
holds all or part of the disallowance.

(2) If the courts overturn, in whole or
in part, a Board decision that has sus-
tained a disallowance, CMS will return
the principal and the interest collected
on the funds that were disallowed,
upon the completion of all judicial ap-
peals.

(3) Unless an agency decides to with-
draw its request for administrative re-
consideration or appeal on part of the
disallowance and therefore returns
only that part of the funds on which it
has withdrawn its request for adminis-
trative reconsideration or appeal, any
decision to retain or return disallowed
funds must apply to the entire amount
in dispute.

(4) If the agency elects to have CMS
recover the disputed amount, it may
not reverse that election.

(c) State procedures. (1) If the Med-
icaid agency has requested administra-
tive reconsideration to CMS or appeal
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of a disallowance to the Board and
wishes to retain the disallowed funds
until CMS or the Board issues a final
determination, the agency must notify
the CMS Regional Office in writing of
its decision to do so.

(2) The agency must mail its notice
to the CMS Regional Office within 60
days of the date of receipt of the notice
of the disallowance, as established by
the certified mail receipt accom-
panying the notice.

(3) If the agency withdraws its deci-
sion to retain the FFP or its request
for administrative reconsideration or
appeal on all or part of the FFP, the
agency must notify CMS in writing.

(d) Amount of interest charged. (1) If
the agency retains funds that later be-
come subject to an interest charge
under paragraph (b) of this section,
CMS will offset from the next Medicaid
grant award to the State the amount of
the funds subject to the interest
charge, plus interest on that amount.

(2) The interest charge is at the rate
CMS determines to be the average of
the bond equivalent of the weekly 90-
day Treasury bill auction rates during
the period for which interest will be
charged.

(e) Duration of interest. (1) The inter-
est charge on the amount of disallowed
FFP retained by the agency will begin
on the date of the disallowance notice
and end—

(i) On the date of the final determina-
tion by CMS of the administrative re-
consideration if the State elects not to
appeal to the Board, or final deter-
mination by the Board;

(ii) On the date CMS receives written
notice from the State that it is with-
drawing its request for administrative
reconsideration and elects not to ap-
peal to the Board, or withdraws its ap-
peal to the Board on all of the dis-
allowed funds; or

(iii) If the agency withdraws its re-
quest for administrative reconsider-
ation on part of the funds on—

(A) The date CMS receives written
notice from the agency that it is with-
drawing its request for administrative
reconsideration on a specified part of
the disallowed funds for the part on
which the agency withdraws its request
for administrative reconsideration; and
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(B) The date of the final determina-
tion by CMS on the part for which the
agency pursues its administrative re-
consideration; or

(iv) If the agency withdraws its ap-
peal on part of the funds, on—

(A) The date CMS receives written
notice from the agency that it is with-
drawing its appeal on a specified part
of the disallowed funds for the part on
which the agency withdraws its appeal;
and

(B) The date of the final determina-
tion by the Board on the part for which
the agency pursues its appeal; or

(v) If the agency has given CMS writ-
ten notice of its intent to repay by in-
stallment, in the quarter in which the
final installment is paid. Interest dur-
ing the repayment of Federal funds by
installments will be at the Current
Value of Funds Rate (CVFR); or

(vi) The date CMS receives written
notice from the agency that it no
longer chooses to retain the funds.

(2) CMS will not charge interest on
FFP retained by an agency for more
than 12 months for disallowances of
FFP made between October 1, 1980 and
August 13, 1981.

[48 FR 29485, June 27, 1983, as amended at 77
FR 31510, May 29, 2012]

§433.40 Treatment of uncashed or can-
celled (voided) Medicaid checks.

(a) Purpose. This section provides the
rules to ensure that States refund the
Federal portion of uncashed or can-
celled (voided) checks under title XIX.

(b) Definitions. As used in this sec-
tion—

Cancelled (voided) check means a Med-
icaid check issued by a State or fiscal
agent which prior to its being cashed is
cancelled (voided) by the State or fis-
cal agent, thus preventing disburse-
ment of funds.

Check means a check or warrant that
a State or local agency uses to make a
payment.

Fiscal agent means an entity that
processes or pays vendor claims for the
Medicaid State agency.

Uncashed check means a Medicaid
check issued by a State or fiscal agent
which has not been cashed by the
payee.

Warrant means an order by which the
State agency or local agency without
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the authority to issue checks recog-
nizes a claim. Presentation of a war-
rant by the payee to a State officer
with authority to issue checks will re-
sult in release of funds due.

(c) Refund of Federal financial partici-
pation (FFP) for uncashed checks—(1)
General provisions. If a check remains
uncashed beyond a period of 180 days
from the date it was issued; i.e., the
date of the check, it will no longer be
regarded as an allowable program ex-
penditure. If the State has claimed and
received FFP for the amount of the un-
cashed check, it must refund the
amount of FFP received.

(2) Report of refund. At the end of
each calendar quarter, the State must
identify those checks which remain un-
cashed beyond a period of 180 days after
issuance. The State agency must re-
fund all FFP that it received for un-
cashed checks by adjusting the Quar-
terly Statement of Expenditures for
that quarter. If an uncashed check is
cashed after the refund is made, the
State may file a claim. The claim will
be considered to be an adjustment to
the costs for the quarter in which the
check was originally claimed. This
claim will be paid if otherwise allowed
by the Act and the regulations issued
pursuant to the Act.

(3) If the State does not refund the
appropriate amount as specified in
paragraph (c)(2) of this section, the
amount will be disallowed.

(d) Refund of FFP for cancelled (void-
ed) checks—(1) General provision. If the
State has claimed and received FFP for
the amount of a cancelled (voided)
check, it must refund the amount of
FFP received.

(2) Report of refund. At the end of
each calendar quarter, the State agen-
cy must identify those checks which
were cancelled (voided). The State
must refund all FFP that it received
for cancelled (voided) checks by adjust-
ing the Quarterly Statement of Ex-
penditures for that quarter.

(3) If the State does not refund the
appropriate amount as specified in
paragraph (d)(2) of this section, the
amount will be disallowed.

[61 FR 36227, Oct. 9, 1986]
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