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(2) An audit that meets the require-
ments contained in subpart F of 2 CFR 
part 200. 

(c) A recipient or subrecipient that is 
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total that is less than the 
audit requirement threshold in 2 CFR 
200.501 in Federal awards, is exempt 
from requirements under this section 
for an audit for that year, except as 
provided in paragraphs (d) and (f) of 
this section, but it must make records 
available for review by appropriate of-
ficials of Federal agencies. 

(d) CCC may require an annual finan-
cial audit of an agreement or subagree-
ment when the audit requirement 
threshold in 2 CFR 200.501 is not met. 
In that case, CCC must provide funds 
under the agreement for this purpose, 
and the recipient or subrecipient, as 
applicable, must arrange for such audit 
and submit it to CCC. 

(e) When a recipient or subrecipient 
that is a for-profit entity or a foreign 
organization is required to obtain a fi-
nancial audit under this section, it 

must provide a copy of the audit to 
CCC within 60 days after the end of its 
fiscal year. 

(f) CCC, the USDA Office of Inspector 
General, or GAO may conduct or ar-
range for additional audits of any re-
cipients or subrecipients, including for- 
profit entities and foreign organiza-
tions. Recipients and subrecipients 
must promptly comply with all re-
quests related to such audits. If CCC 
conducts or arranges for an additional 
audit, such as an audit with respect to 
a particular agreement, CCC will fund 
the full cost of such an audit, in ac-
cordance with 2 CFR 200.503(d). 

§ 1499.19 Paperwork Reduction Act. 
The information collection require-

ments contained in this regulation 
have been submitted for approval by 
OMB under the Paperwork Reduction 
Act of 1995, 44 U.S.C. Chapter 35, and 
have been assigned OMB control num-
ber 0551–0035. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 
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PARTS 1500–1519 [RESERVED] 

PART 1520—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
1520.1 General statement. 
1520.2 Location and hours. 
1520.3 Indexes/Record Systems. 
1520.4 Agency FOIA Officer. 
1520.5 Agency Appeal Official. 
1520.6 Other information. 

AUTHORITY: 5 U.S.C. 552 

SOURCE: 67 FR 45895, July 11, 2002, unless 
otherwise noted. 

§ 1520.1 General statement. 

This part is issued in accordance 
with the regulations of the Secretary 
of Agriculture 7 CFR, part 1—Adminis-
trative Regulations, Subpart A—Offi-
cial Records, § 1.3, Agency Imple-
menting Regulations, for the Freedom 
of Information Act (5 U.S.C. 552). The 
Secretary’s Regulations, as imple-
mented by the regulations in this part 
govern the availability of records of 
the Foreign Agricultural Service (FAS) 
to the public. 

§ 1520.2 Location and hours. 

Members of the public should contact 
the FAS FOIA Officer to arrange a 
place and time to review documents. 
Contact the U.S. Department of Agri-
culture, Foreign Agriculture Service, 
Public Affairs Division, 1400 Independ-
ence Avenue SW., Washington, DC 
20250–1004. The office will be open from 
8:30 a.m. to 5 p.m. Monday through Fri-
day, except national holidays, Tel.: 202– 
720–3448, Fax: 202–720–1727. 

§ 1520.3 Indexes/Record systems. 

5 U.S.C. 552(a)(2) required that each 
agency publish or otherwise make 
available a current index of all mate-
rials for public inspection and copying. 
The Foreign Agricultural Service 
maintains the following record sys-
tems. FAS regulations, manuals, and 
notices; attache reports; general publi-
cations; and statements of policy and 
procedures for various FAS programs. 
Copies of the FAS index may be ob-
tained free of charge by contacting the 
office specified in § 1520.2. 

§ 1520.4 Agency FOIA Officer. 
Requests for records shall be made to 

the Freedom of Information Officer, 
Public Affairs Division, Foreign Agri-
cultural Service, Ag Box 1004, U.S. De-
partment of Agriculture, 1400 Independ-
ence Avenue, SW., Washington, DC 
20250–1004. Tel.: 202–720–3448, Fax: 202– 
720–1727. 

§ 1520.5 Agency Appeal Official. 
Any person whose request under 

§ 1520.4 is denied shall have the right to 
appeal such a denial. For appeals, write 
to the following official and mark your 
letters ‘‘FOIA Appeal’’: Administrator, 
Foreign Agricultural Service, U.S. De-
partment of Agriculture, 1400 Independ-
ence Avenue SW., Washington, DC 
20250–1004, Attn: FOIA Appeal. 

§ 1520.6 Other information. 
Many documents are available to the 

public without having to file an FOIA 
request. These include press releases, 
speeches, congressional testimony, pro-
gram regulations, and some letters and 
memoranda. Some of this information 
can be found on the FAS web site, 
www.fas.usda.gov. Also, the FAS an-
nual FOIA report is available on the 
agency’s web site at www.fas.usda.gov. 
Click on FOIA at the bottom of the 
page. To request a paper copy of the 
FAS FOAI annual report, write to: For-
eign Agricultural Service, U.S. Depart-
ment of Agriculture, 1400 Independence 
Ave. SW., Ag Box 1004, Washington, DC 
20250–1004, Attn: Freedom on Informa-
tion Officer. 

PART 1530—THE REFINED SUGAR 
RE-EXPORT PROGRAM, THE 
SUGAR CONTAINING PRODUCTS 
RE-EXPORT PROGRAM, AND THE 
POLYHYDRIC ALCOHOL PRO-
GRAM 

Sec. 
1530.100 General statement. 
1530.101 Definitions. 
1530.102 Nature of the license. 
1530.103 License eligibility. 
1530.104 Application for a license. 
1530.105 Terms and conditions. 
1530.106 License charges and credits. 
1530.107 Bond or letter of credit require-

ments. 
1530.108 Revocation or surrender of licenses. 
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1530.109 Reporting. 
1530.110 Records, certification, and docu-

mentation. 
1530.111 Enforcement and penalties. 
1530.112 Administrative appeals. 
1530.113 Waivers. 
1530.114 Implementation. 
1530.115 Paperwork Reduction Act assigned 

number. 

AUTHORITY: Additional U.S. note 6 to chap-
ter 17 of the Harmonized Tariff Schedule of 
the United States (19 U.S.C. 1202); 19 U.S.C. 
3314; Proc. 6641, 58 FR 66867, 3 CFR, 1994 
Comp., p. 172; Proc. 6763, 60 FR 1007, 3 CFR, 
1995 Comp., p. 146. 

SOURCE: 64 FR 7062, Feb. 12, 1999, unless 
otherwise noted. 

§ 1530.100 General statement. 
This part provides regulations for the 

Refined Sugar Re-Export Program, the 
Sugar Containing Products Re-Export 
Program, and the Polyhydric Alcohol 
Program. Under these provisions, refin-
ers may enter raw sugar unrestricted 
by the quantitative limit established 
for the raw sugar tariff-rate quota or 
the requirements of certificates of 
quota eligibility provided for in 15 CFR 
part 2011, as long as licensees under the 
programs export an equivalent quan-
tity of refined sugar, either as refined 
sugar or as an ingredient in sugar con-
taining products, or use the refined 
sugar in the production of certain 
polyhydric alcohols. 

§ 1530.101 Definitions. 
Affiliated persons means two or more 

persons where one or more of said per-
sons directly or indirectly controls or 
has the power to control the other(s), 
or, a third person controls or has the 
power to control the others. Indica-
tions of control include, but are not 
limited to: interlocking management 
or ownership, identity of interests 
among family members, shared facili-
ties and equipment, and common use of 
employees. 

Agent means a person who represents 
the licensee in any program trans-
action. An agent shall not, at any 
time, own any of the product produced 
by the program licensee. Agents may 
include brokers, shippers, freight for-
warders, expediters, and co-packers. 

Bond or letter of credit means an in-
surance agreement pledging surety for 
the entry of foreign sugar without the 

required re-export within the program 
guidelines. 

Certain polyhydric alcohols means any 
polyhydric alcohol, except polyhydric 
alcohol produced by distillation or 
polyhydric alcohol used as a substitute 
for sugar as a sweetener in human food. 

Co-packer means a person who adds 
value to a licensed manufacturer’s 
product, or produces a product for ex-
port by a licensed manufacturer. 

Date of entry means the date raw 
sugar enters the U.S. Customs Terri-
tory. 

Date of export means the date refined 
sugar or sugar containing products are 
exported from the U.S. Customs Terri-
tory, or, if exported to a restricted for-
eign trade zone, the date shown on the 
U.S. Customs Service form designating 
the product as restricted for export. 

Date of transfer means the date that 
ownership of program sugar is con-
veyed from a refiner to a manufacturer 
or producer licensee. 

Day means calendar day. When the 
day for complying with an obligation 
under this part falls on a weekend or 
Federal holiday, the obligation may be 
completed on the next business day. 

Documentation agreement means a 
signed and notarized letter from a li-
censee specifying certain documenta-
tion that the licensee shall obtain and 
maintain on file before said licensee re-
quests from USDA updating of a li-
cense balance. 

Enter or entry means importation into 
the U.S. Customs Territory, or with-
drawal from warehouse for consump-
tion, as those terms are used by the 
U.S. Customs Service. 

Export means the conveyance (ship-
ment) of sugar or a sugar containing 
product from a licensee under this part 
to a country outside the U.S. Customs 
Territory, or to a restricted foreign 
trade zone. 

Licensing Authority means a person 
designated by the Director, Import 
Policies and Programs Division, For-
eign Agricultural Service, USDA. 

Manufacturer means a person who 
produces or causes to be produced on 
their behalf a sugar containing product 
for export under the provisions of this 
part. 
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Person means any individual, part-
nership, corporation, association, es-
tate, trust, or any other business enter-
prise or legal entity. 

Program sugar means sugar that has 
been charged or credited to the license 
of a licensee in conformity with the 
provisions of this part. 

Program transaction means an appro-
priate entry, transfer, use, or export of 
program sugar. 

Refined sugar means any product that 
is produced by a refiner by refining raw 
cane sugar and that can be marketed 
as commercial, industrial or retail 
sugar. 

Refiner means any person in the U.S. 
Customs Territory that refines raw 
cane sugar through affination or defe-
cation, clarification, and further puri-
fication by absorption or crystalliza-
tion. 

Sugar containing product means any 
product, other than those products nor-
mally marketed by cane sugar refiners, 
that is produced from refined sugar or 
to which refined sugar has been added 
as an ingredient. 

Transfer means the transfer of legal 
title of program sugar from a licensed 
refiner to a licensed manufacturer of a 
sugar containing product or a licensed 
producer of certain polyhydric alcohols 
for the production of sugar containing 
products or the production of certain 
polyhydric alcohols. 

Unique number means a tracking 
number established by a licensee for a 
transaction (entry, transfer, export, or 
use). A unique number is established 
for a transaction to or from a specific 
country or licensee. The unique num-
ber is also assigned by the licensee to a 
file that contains all of the supporting 
documentation for the transaction for 
which it was established. The unique 
number is the means by which program 
transactions will be tracked. 

§ 1530.102 Nature of the license. 
(a) A person who wishes to partici-

pate in the Refined Sugar Re-export 
Program, the Sugar Containing Prod-
ucts Re-export Program, or the 
Polyhydric Alcohol Program must first 
obtain a license from the USDA, 
through the Licensing Authority. 

(b) A license under the Refined Sugar 
Re-export Program permits a refiner to 

enter raw cane sugar under subheading 
1701.11.20 of the HTS, and export an 
equivalent quantity of refined sugar 
onto the world market or transfer an 
equivalent quantity of refined sugar to 
licensees under the Sugar Containing 
Products Re-export Program or the 
Polyhydric Alcohol Program. 

(c) A license under the Sugar Con-
taining Products Re-export Program or 
Polyhydric Alcohol Program permits 
licensees to receive transfers and ex-
port an equivalent quantity of sugar as 
an ingredient in sugar containing prod-
ucts, or use an equivalent quantity of 
sugar in the production of certain 
polyhydric alcohols. 

(d) All refining, manufacturing, and 
production shall be accomplished in 
the U.S. Customs Territory, and within 
time-frames and quantity limitations 
prescribed in this part. Program sugar 
and non-program sugar are substitut-
able. 

(e) A licensee must establish a bond 
or a letter of credit in favor of the U.S. 
Department of Agriculture to charge 
program sugar in anticipation of the 
export or transfer of refined sugar, the 
export of sugar in sugar containing 
products, or the production of certain 
polyhydric alcohols. 

§ 1530.103 License eligibility. 

(a) A raw cane sugar refiner, a manu-
facturer of sugar containing products, 
or a producer of certain polyhydric al-
cohols, that owns and operates a facil-
ity within the U.S. Customs Territory, 
is eligible for a license to participate in 
the Refined Sugar Re-export Program, 
the Sugar Containing Products Re-ex-
port Program, or the Polyhydric Alco-
hol Program, respectively. 

(b) No person may apply for or hold 
more than one license, including a li-
cense held by an affiliated person. 

(c) Notwithstanding paragraph (b) of 
this section, a person who owns one or 
more wholly-owned subsidiary corpora-
tions manufacturing sugar containing 
products or producing certain 
polyhydric alcohols, which would oth-
erwise qualify for an individual license, 
is eligible for a consolidated license to 
cover the program transactions and 
other program activities of both the 
parent corporation and the subsidiary 
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corporation(s). The program trans-
actions and other program activities of 
the subsidiary corporation(s) covered 
by a consolidated license shall be 
treated as the activities of the corpora-
tion holding the consolidated license. 

(d) Notwithstanding paragraph (c) of 
this section, each wholly-owned sub-
sidiary manufacturing sugar con-
taining products or producing certain 
polyhydric alcohols may establish a li-
cense for program activities instead of 
the parent corporation establishing a 
consolidated license. The sum total of 
license limits for the parent corpora-
tion and its wholly-owned subsidiary 
corporation(s) shall not exceed the 
quantitative limits established in 
§ 1530.105 of this part. 

§ 1530.104 Application for a license. 
(a) A person seeking a license shall 

apply in writing to the Licensing Au-
thority and shall submit the following 
information: 

(1) The name and address of the ap-
plicant; 

(2) The address at which the appli-
cant will maintain the records required 
under § 1530.110; 

(3) The address(es) of the applicant’s 
processing plant(s), including any 
wholly-owned subsidiary(s) and plant(s) 
in the case of a consolidated license, 
and including those of any co-pack-
er(s); 

(4) In the case of a refined sugar prod-
uct, the polarity of the product and the 
formula proposed by the refiner for cal-
culating the refined sugar in the prod-
uct; 

(5) In the case of a sugar containing 
product, the percentage of refined 
sugar (100 degree polarity), on a dry 
weight basis, contained in such prod-
uct(s); 

(6) In the case of polyhydric alcohol, 
the quantity of refined sugar used pro-
ducing certain polyhydric alcohols; and 

(7) A certification explaining that the 
applicant is not affiliated with any 
other licensee, or explaining any affili-
ations, should they exist. 

(b) A documentation agreement must 
be concluded with the Licensing Au-
thority. 

(c) If any of the information required 
by paragraph (a) of this section 
changes, the licensee shall promptly 

apply to the Licensing Authority to 
amend the application to include such 
changes. 

§ 1530.105 Terms and conditions. 
(a) A licensed refiner (refiner) shall, 

not later than 90 days after entering a 
quantity of raw cane sugar under sub-
heading 1701.11.20 of the HTS, export or 
transfer an equivalent quantity of re-
fined sugar if the entry results in a 
positive license balance. 

(b) A licensed sugar containing prod-
ucts manufacturer (manufacturer) or a 
licensed polyhydric alcohol producer 
(producer) shall, not later than 18 
months from the date of transfer of a 
quantity of refined sugar from a re-
finer, export an equivalent quantity of 
refined sugar as an ingredient in a 
sugar containing product if the trans-
fer results in a positive license balance, 
or use an equivalent quantity of re-
fined sugar in the production of certain 
polyhydric alcohols if the transfer re-
sults in a positive license balance, re-
spectively. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, licensees may 
receive credit for the exportation or 
transfer of refined sugar, the expor-
tation of a sugar containing product, 
or the production of certain polyhydric 
alcohols prior to the corresponding 
date of entry of raw cane sugor the 
date of transfer of refined sugar. 

(d) Licensees are encouraged to sub-
mit monthly program transaction re-
ports, but shall report no later than 90 
days from the date of entry, transfer, 
export, or use. 

(e) A refiner may enter raw sugar, or 
a manufacturer or producer may re-
ceive a transfer of refined sugar, in an-
ticipation of the transfer or export of 
refined sugar (refiner), the export of 
sugar in sugar containing products 
(manufacturer) or the production of a 
polyhydric alcohol (producer) not to 
exceed the value of a bond or letter of 
credit, which must be established pur-
suant to § 1530.107 of this part. The 
value of a bond or letter of credit shall 
not exceed the license limits estab-
lished in this section. 

(f) A refiner shall not exceed a li-
cense balance of 50,000 metric tons, raw 
value for the sum of all charges and 
credits. 
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(g) A refiner may enter raw sugar 
from Mexico and re-export, within 30 
days of entry, refined sugar to Mexico 
without a charge against the refiner’s 
license balance. If the refined sugar is 
not re-exported to Mexico within 30 
days of entry, the license shall be 
charged the quantity that has not been 
re-exported. 

(h) A manufacturer or a producer 
shall not exceed a license balance of 
10,000 short tons, refined value for the 
sum of all charges and credits. 

(i) A manufacturer’s or a producer’s 
consolidated license balance, or the 
sum of a parent company and wholly- 
owned subsidiary license balances if 
held separately, shall not exceed a li-
cense balance of 25,000 short tons, re-
fined value for the sum of all charges 
and credits. 

(j) For the purposes of the programs 
governed by this part, sugar is fully 
substitutable. The refined sugar trans-
ferred, exported, or used does not need 
to be the same sugar produced by refin-
ing raw sugar entered under sub-
heading 1701.11.20 of the HTS. 

(k) A licensee may use an agent to 
carry out the requirements of partici-
pation in the program. The licensee 
must retain ownership of and responsi-
bility for the product until exported 
from the U.S. Customs Territory, to a 
restricted foreign trade zone, or used in 
the production of certain polyhydric 
alcohols, and must establish and main-
tain sufficient documentation, as 
agreed in the documentation agree-
ment pursuant to § 1530.110, to substan-
tiate export of the product or the pro-
duction of certain polyhydric alcohols. 

(l) A license may be assigned only 
with the written permission of the Li-
censing Authority and subject to such 
terms and conditions as the Licensing 
Authority may impose. 

(m) The Licensing Authority may 
impose such conditions, limitations or 
restrictions in connection with the use 
of a license at such time and in such 
manner as the Licensing Authority, at 
his or her discretion, determines to be 
necessary or appropriate to achieve the 
purposes of the relevant program. 

§ 1530.106 License charges and credits. 
(a) A license shall be charged or cred-

ited for the quantity of sugar entered, 

transferred, exported, or used, adjusted 
to a dry weight basis. Refiner quan-
tities shall be adjusted to raw value, 
using the formulas set forth in para-
graphs (a) (1), (2), and (3) of this sec-
tion. Manufacturer and producer quan-
tities shall be adjusted to 100 degrees 
polarity on a dry weight basis. 

(1) To adjust the raw value for sugar 
with a polarization of less than 92 de-
grees, divide the total sugar content by 
0.972 (polarization × outturn weight/ 
.972). 

(2) To adjust the raw value for sugar 
with polarization of 92 degrees or 
above, multiply the polarization times 
0.0175, subtract 0.68, and multiply the 
difference by the outturn weight (((po-
larization × 0.0175)¥0.68) × outturn 
weight). 

(3) To determine the quantity of re-
fined sugar that must be transferred or 
exported to equal a corresponding 
quantity of entered raw sugar charged 
to a license, divide the quantity of en-
tered raw sugar by 1.07 (raw quantity/ 
1.07). 

(b) [Reserved] 

§ 1530.107 Bond or letter of credit re-
quirements. 

(a) The licensee may charge program 
sugar in anticipation of the transfer or 
export of refined sugar, the export of 
sugar in sugar containing products, or 
the production of certain polyhydric 
alcohols, if the licensee establishes a 
performance bond or a letter of credit 
with the U.S. Department of Agri-
culture, which meets the criteria set 
forth in this section. 

(b) The bond or letter of credit may 
cover entries made either during the 
period of time specified in the bond (a 
term bond) or for a specified entry (a 
single entry bond). 

(c) Only the licensee who will refine 
the sugar, manufacture the sugar con-
taining product, or produce certain 
polyhydric alcohols may be the prin-
cipal on the bond or letter of credit 
covering such sugar to be re-exported 
or used in the production of certain 
polyhydric alcohols. The surety or 
sureties shall be among those listed by 
the Secretary of the Treasury as ac-
ceptable on Federal bonds. 

(d) The obligation under the bond or 
letter of credit shall be made effective 
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no later than the date of entry of the 
sugar for refiners or the date of trans-
fer of the corresponding sugar for man-
ufacture into a sugar containing prod-
uct or certain polyhydric alcohols. 

(e) The amount of the bond or letter 
of credit shall be equal to 20 cents per 
pound of sugar to be entered under the 
license. 

(f) If a licensee fails to qualify for 
credit to a license within the specified 
time period of the date of export or use 
of corresponding sugar in an amount 
sufficient to offset the charge to the li-
cense for that corresponding sugar, 
payment shall be made to the U.S. 
Treasury. The payment shall be equal 
to the difference between the Number 
11 contract price and the Number 14 
contract price (New York Coffee, Sugar 
and Cocoa Exchange) in effect on the 
last market day before the date of 
entry of the sugar or the last market 
day before the end of the period during 
which export or use was required, 
whichever difference is greater. The 
difference shall be multiplied by the 
quantity of refined sugar, converted to 
raw value, that should have been ex-
ported in compliance with this part. If 
there was not a Number 11, or a Num-
ber 14 contract price for the relevant 
market day, the Licensing Authority 
may estimate such price as he or she 
deems appropriate. 

§ 1530.108 Revocation or surrender of 
licenses. 

(a) A license may be revoked upon 
written notice by the Licensing Au-
thority. 

(b) A licensee may surrender a li-
cense when the sum of all credits is 
equal to or greater than the sum of all 
charges. 

§ 1530.109 Reporting. 

(a) A licensee may submit as often as 
monthly for charges and credits 
against a license balance, but must 
submit at least a quarterly report to 
the Licensing Authority not later than 
90 days after the earliest transaction in 
the report for which credits or charges 
are being submitted. The licensee need 
not report when there have not been 
transactions during the reporting pe-
riod. 

(b) Reports may be submitted by e- 
mail, U.S. mail, private courier, or in 
person, but must be in an integrated 
database format acceptable to the Li-
censing Authority. A copy of this for-
mat may be obtained from the Licens-
ing Authority. Applicants unable to 
submit a report in the specified elec-
tronic format may seek a temporary 
waiver to permit them to submit the 
report on paper. 

(c) The reports must include the fol-
lowing for all program transactions: 

(1) A unique number associated with 
the transaction; 

(2) The date of the entry, transfer 
(only a refiner shall report transfers to 
the Licensing Authority), export, or 
use; 

(3) The quantity of program sugar en-
tered, transferred, exported as refined 
sugar, or used in the production of cer-
tain polyhydric alcohols; 

(4) The licensee’s license number, or 
if a transfer is being reported, the li-
censee’s license number as well as the 
transfer recipient’s license number; 

(5) The country of origin (entry of 
raw sugar) or final destination (refined 
exports), using the exact country code 
designated in the HTS; and 

(6) The initial and final polarization, 
and final weight (when available) for 
entries of raw sugar. 

(d) Licensees have an affirmative and 
continuing duty to maintain the accu-
racy of the information contained in 
previously submitted reports. 

(1) The licensee shall immediately 
notify the Licensing Authority and 
promptly request that previously 
claimed credits be charged back upon 
discovery that previously claimed ex-
ports of refined sugar, refined sugar in 
sugar containing products, or refined 
sugar used in the production of 
polyhydric alcohol were re-entered into 
the U.S. Customs Territory without 
substantial transformation, not used in 
the production of certain polyhydric 
alcohols, made under a false underlying 
proof of export, or made but previously 
submitted exports do not otherwise 
satisfy the requirements of regulations 
or the documentation agreement. 

(2) Charge backs shall be as of the 
date of the erroneously claimed credit. 
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§ 1530.110 Records, certification, and 
documentation. 

(a) A licensee shall establish a docu-
mentation agreement with the Licens-
ing Authority before submitting for 
credit against a license. The licensee 
shall propose to the Licensing Author-
ity a list of documents to substantiate 
entries, transfers, exports, or use as ap-
propriate. The Licensing Authority 
shall consider the licensee’s proposal to 
assure that it provides that a program 
transaction is fully substantiated, and 
shall then respond in writing to the li-
censee in a timely fashion outlining 
any deficiencies. Once agreed, the li-
censee shall submit a notarized letter 
specifying the documents to be main-
tained on file and certifying that the 
charges and credits made pursuant to 
§ 1530.106 will be kept on file, identifi-
able by a unique number, and available 
for inspection pursuant to § 1530.110. 

(b) For all transactions, the docu-
mentation shall: 

(1) Substantiate the information re-
quired in § 1530.109 (c), and the comple-
tion of the reported transaction; 

(2) Establish the buyer and seller 
specifications for a transaction; 

(3) Include all U.S. Customs forms 
submitted in the entry or export proc-
ess; 

(4) Provide the correct telephone 
numbers and addresses of any agents, 
consignees, foreign purchasers, and 
non-vessel operating common carriers 
used in completing the transaction; 

(5) Indicate the port of entry or ex-
port for the program transaction; 

(6) Provide the percentage of sugar in 
a sugar containing product or certain 
polyhydric alcohols; and 

(7) Provide the name of export car-
rier, vessel name, and container num-
ber. 

(c) The licensee shall maintain the 
documentation established in the docu-
mentation agreement for 5 years from 
the date of such program transaction. 

(d) Upon request, the licensee shall 
make the records, outlined by the doc-
umentation agreement and identified 
(associated) by the unique number as-
signed by the licensee to the program 
transaction as reported to the Licens-
ing Authority for posting against a li-
cense balance, available for inspection 
and copying by the Licensing Author-

ity, the Compliance Review Staff of the 
Foreign Agricultural Service, and/or 
the Office of the Inspector General, 
USDA, the U.S. Department of Justice, 
or any U.S. Government regulatory or 
investigative office. 

§ 1530.111 Enforcement and penalties. 
(a) The Licensing Authority may re-

voke credits granted on a license if the 
credits granted do not meet the re-
quirements set forth in the regulations 
of this part, or if the licensee does not 
voluntarily charge back credits erro-
neously claimed in accordance with 
these regulations. The Licensing Au-
thority may also recommend revoca-
tion of a license, if the licensee has 
been in violation of § 1530.109 (c) of this 
part. 

(b) The Administrator of the Foreign 
Agricultural Service, USDA, may sus-
pend or revoke a license upon rec-
ommendation of the Licensing Author-
ity. Suspension of a license will be gov-
erned by 7 CFR part 3017, subpart D and 
debarment will be governed by 7 CFR 
part 3017, subpart C. 

§ 1530.112 Administrative appeals. 
(a) The licensee may appeal the Li-

censing Authority’s determination by 
filing a written notice of appeal, signed 
by the licensee or the licensee’s agent, 
with the Director, Import Policies and 
Programs Division, Foreign Agricul-
tural Service (Director), or his or her 
designee. The decision on such an ap-
peal shall be made by the Director, and 
will be governed by § 3017.515 of this 
title. The appeal must be filed not later 
than 30 days after the date of the Li-
censing Authority’s determination, and 
shall contain the licensee’s written ar-
gument. 

(b) The licensee may request an in-
formal hearing. The Director shall ar-
range a place and time for the hearing, 
except that it shall be held within 30 
days of the filing date of the notice of 
appeal if the licensee so requests. 

(c) The licensee may be represented 
by counsel, and shall have full oppor-
tunity to present any relevant evi-
dence, documentary or testimonial. 
The Director may permit other individ-
uals to present evidence at the hearing 
and the licensee shall have an oppor-
tunity to question those witnesses. 
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(d) The licensee may request a ver-
batim transcript of the hearing, and 
shall be responsible for arranging for a 
professional reporter and shall pay all 
attendant expenses. 

(e) The Director shall make the de-
termination on appeal, and may affirm, 
reverse, modify or remand the Licens-
ing Authority’s determination. The Di-
rector shall notify the licensee in writ-
ing of the determination on appeal and 
of the basis thereof. The determination 
on appeal exhausts the licensee’s ad-
ministrative remedies. 

§ 1530.113 Waivers. 

Upon written application of the li-
censee or at the discretion of the Li-
censing Authority, and for good cause, 
the Licensing Authority may extend 
the period for transfer, export, or pro-
duction, and/or may temporarily in-
crease a maximum license limit, may 
extend the period for submitting regu-
larly scheduled reports, or may tempo-
rarily waive or modify any other re-
quirement imposed by this part if the 
Licensing Authority determines that 
such a waiver will not undermine the 
purpose of the relevant program or ad-
versely affect domestic sugar policy 
objectives. The Licensing Authority 
may specify additional requirements or 
procedures in place of the requirements 
or procedures waived or modified. 

§ 1530.114 Implementation. 

Current program participants may 
qualify under this rule upon concluding 
a documentation agreement with the 
Licensing Authority, but must con-
clude a documentation agreement 
within 24 months of the effective date 
of this rule. Participant license bal-
ances, as of the effective date of this 
rule, shall continue under this rule. 

§ 1530.115 Paperwork Reduction Act 
assigned number. 

Licensees are not required to respond 
to requests for information unless the 
form for collecting information dis-
plays a currently valid Office of Man-
agement and Budget (OMB) control 
number. OMB has approved the infor-
mation collection requirements con-
tained in this part in accordance with 
44 U.S.C. chapter 35. OMB number 0551– 

0015 has been assigned and will expire 
November 30, 1999. 

PART 1540—INTERNATIONAL 
AGRICULTURAL TRADE 

Subpart A—Emergency Relief From Duty- 
Free Imports of Perishable Products 

Sec. 
1540.1 Applicability of subpart. 
1540.2 Definitions. 
1540.3 Who may file request. 
1540.4 Contents of request. 
1540.5 Submission of recommendations. 
1540.6 Information. 
1540.7 Paperwork Reduction Act assigned 

number. 

Subpart B—Emergency Relief From Certain 
Perishable Products Imported From Israel 

1540.20 Applicability of subpart. 
1540.21 Definition. 
1540.22 Who may file request. 
1540.23 Contents of request. 
1540.24 Determination of the Secretary of 

Agriculture. 
1540.25 Information. 
1540.26 Paperwork Reduction Act assigned 

number. 

Subpart C—Emergency Relief From Duty- 
Free Imports of Perishable Products 
From Certain Andean Countries 

1540.40 Applicability of subpart. 
1540.41 Definitions. 
1540.42 Who may file request. 
1540.43 Contents of request. 
1540.44 Submission of recommendations by 

the Secretary of Agriculture. 
1540.45 Information. 

AUTHORITY: Sec. 213(f), Pub. L. 98–67, 97 
Stat. 391 (19 U.S.C. 2703(f)); 5 U.S.C. 301; sec. 
404, Pub. L. 98–573, 98 Stat. 3016, as amended 
(19 U.S.C. 2112 note); 5 U.S.C. 301. 

Subpart A—Emergency Relief 
From Duty-Free Imports of 
Perishable Products 

AUTHORITY: Sec. 213(f), Pub. L. 98–67, 97 
Stat. 391 (19 U.S.C. 2703(f); 5 U.S.C. 301. 

SOURCE: 49 FR 22265, May 29, 1984, unless 
otherwise noted. 

CROSS REFERENCE: For United States Inter-
national Trade Commission regulations on 
investigations of import injury and the rules 
pertaining to the filing of a section 201 peti-
tion, see 19 CFR part 206. 
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§ 1540.1 Applicability of subpart. 

This subpart applies to requests for 
emergency relief from duty-free im-
ports of perishable products filed with 
the Department of Agriculture under 
section 213(f) of the Caribbean Basin 
Economic Recovery Act of 1983, title II 
of Pub. L. 98–67, 97 Stat. 384 (19 U.S.C. 
2701 et seq.) (the Act). 

§ 1540.2 Definitions. 

(a) Perishable product means: 
(1) Live plants provided for in sub-

part A of part 6 of schedule 1 of the 
Tariff Schedules of the United States 
(TSUS); 

(2) Fresh or chilled vegetables pro-
vided for in items 135.10 through 138.42 
of the TSUS; 

(3) Fresh mushrooms provided for in 
item 144.10 of the TSUS; 

(4) Fresh fruit provided for in items 
146.10, 146.20, 146.30, 146.50 through 
146.62, 146.90, 146.91, 147.03 through 
147.33, 147.50 through 149.21 and 149.50 of 
the TSUS; 

(5) Fresh cut flowers provided for in 
items 192.17, 192.18, and 192.21 of the 
TSUS; and 

(6) Concentrated citrus fruit juice 
provided for in items 165.25 and 165.35 of 
the TSUS. 

(b) Beneficiary country means any 
country listed in section 212(b) of the 
Act with respect to which there is in 
effect a proclamation by the President 
designating such country as a bene-
ficiary country for purposes of the Act. 

§ 1540.3 Who may file request. 

A request under this subpart may be 
filed by an entity, including a firm, or 
group or workers, trade association, or 
certified or recognized union which is 
representative of a domestic industry 
producing a perishable product like or 
directly competitive with a perishable 
product that such entity claims is 
being imported into the United States 
duty-free under the provisions of the 
Act from a beneficiary country(ies) in 
such increased quantities as to be a 
substantial cause of serious injury, or 
the threat thereof, to such domestic in-
dustry. 

§ 1540.4 Contents of request. 
A request for emergency action under 

section 213(f) of the Act shall be sub-
mitted in duplicate to the Adminis-
trator, Foreign Agricultural Service, 
United States Department of Agri-
culture, Washington, DC 20250. Such re-
quests shall be supported by appro-
priate information and data and shall 
include to the extent possible: 

(a) A description of the imported per-
ishable product(s) allegedly causing, or 
threatening to cause, serious injury; 

(b) The beneficiary country(ies) of or-
igin of the allegedly injurious imports; 

(c) Data showing that the perishable 
product allegedly causing, or threat-
ening to cause, serious injury is being 
imported from the designated bene-
ficiary country(ies) in increased quan-
tities as compared with imports of the 
same product from the designated ben-
eficiary country(ies) during a previous 
representative period of time (includ-
ing a statement of why the period used 
should be considered to be representa-
tive); 

(d) Evidence of serious injury or 
threat thereof to the domestic industry 
substantially caused by the increased 
quantities of imports of the product 
from the beneficiary country(ies); and 

(e) A statement indicating why emer-
gency action would be warranted under 
section 213(f) of the Act (including all 
available evidence that the injury 
caused by the increased quantities of 
imports from the beneficiary coun-
try(ies) would be relieved by the sus-
pension of the duty-free treatment ac-
corded under the Act). 
A copy of the petition and the sup-
porting evidence filed with the United 
States International Trade Commis-
sion under section 201 of the Trade Act 
of 1974, as amended, must be provided 
with the request for emergency action. 

§ 1540.5 Submission of recommenda-
tions. 

If the Secretary has reason to believe 
that the perishable product which is 
the subject of a petition under § 1540.4 
of this subpart is being imported into 
the United States in such increased 
quantities as to be a substantial cause 
of serious injury, or the threat thereof, 
to the domestic industry producing a 
perishable product like or directly 
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competitive with the imported perish-
able product and that emergency ac-
tion is warranted, the Secretary, with-
in 14 days after the filing of the peti-
tion under § 1540.4 of this subpart, shall 
recommend to the President that the 
President take emergency action. If 
the Secretary determines not to rec-
ommend the imposition of emergency 
action, the Secretary shall publish a 
notice of such determination and will 
so advise the petitioner within 14 days 
after the filing of the petition. 

§ 1540.6 Information. 
Persons desiring information from 

the Department of Agriculture regard-
ing the Department’s implementation 
of section 213(f) of the Act should ad-
dress such inquiries to the Adminis-
trator, Foreign Agricultural Service, 
United States Department of Agri-
culture, Washington, DC 20250. 

§ 1540.7 Paperwork Reduction Act as-
signed number. 

The Office of Management and Budg-
et has approved the information collec-
tion requirements contained in these 
regulations in accordance with 44 
U.S.C. chapter 25, and OMB number 
0551–0018 has been assigned. 

Subpart B—Emergency Relief 
From Certain Perishable Prod-
ucts Imported From Israel 

AUTHORITY: Sec. 404, Pub. L. 98–573, 98 Stat. 
3016, as amended (19 U.S.C. 2112 note); 5 
U.S.C. 301. 

SOURCE: 50 FR 43692, Oct. 29, 1985, unless 
otherwise noted. 

CROSS REFERENCE: For U.S. International 
Trade Commission regulations concerning 
investigations of import injury and the rules 
pertaining to the filing of a section 201 peti-
tion, see 19 CFR part 206. 

§ 1540.20 Applicability of subpart. 
This subpart applies to requests filed 

with the Department of Agriculture 
under section 404 of the Trade and Tar-
iff Act of 1984, Pub. L. 98–573, for emer-
gency relief from imports of certain 
perishable products from Israel enter-
ing the United States at a reduced rate 
of duty or duty-free pursuant to a trade 
agreement between the United States 

and Israel entered into under section 
102(b)(1) of the Trade Act of 1974, as 
amended. 

§ 1540.21 Definition. 

Perishable product means: 
(a) Live plants provided for in sub-

part A of part 6 of schedule 1 of the 1985 
Tariff Schedules of the United States 
(the ‘‘TSUS’’); 

(b) Fresh or chilled vegetables pro-
vided for in items 135.03 through 138.46 
of the TSUS; 

(c) Fresh mushrooms provided for in 
item 144.10 of the TSUS; 

(d) Fresh fruits provided for in items 
146.10, 146.20, 146.30, 146.50 through 
146.62, 146.90, 146.91, 147.03 through 
147.44, 147.50 through 149.21 and 149.50 of 
the TSUS; 

(e) Fresh cut flowers provided for in 
items 192.17, 192.18, and 192.21 of the 
TSUS; and 

(f) Concentrated citrus fruit juice 
provided for in items 165.25, 165.29 and 
165.36 of the TSUS. 

§ 1540.22 Who may file request. 

A request under this subpart may be 
filed by an entity, including a firm, or 
group or workers, trade association, or 
certified or recognized union which is 
representative of a domestic industry 
producing a perishable product like or 
directly competitive with a perishable 
product that such entity claims is 
being imported from Israel into the 
United States at a reduced duty or 
duty-free under the provisions of a 
trade agreement between the United 
States and Israel entered into under 
section 102(b)(1) of the Trade Act of 
1974, as amended, in such increased 
quantities as to be a substantial cause 
of serious injury, or the threat thereof, 
to such domestic industry. 

§ 1540.23 Contents of request. 

A request for emergency action under 
section 404 of the Trade and Tariff Act 
of 1984 shall be submitted in duplicate 
to the Administrator, Foreign Agricul-
tural Service, United States Depart-
ment of Agriculture, Washington, DC 
20250. Such request shall be supported 
by appropriate information and data 
and shall include to the extent pos-
sible: 
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(a) A description of the imported per-
ishable product(s) allegedly causing, or 
threatening to cause, serious injury; 

(b) Data showing that the perishable 
product allegedly causing, or threat-
ening to cause, serious injury is being 
imported from Israel in increased 
quantities as compared with imports of 
the same product from Israel during a 
previous representative period of time 
(including a statement of why the pe-
riod selected by the petitioner should 
be considered to be representative); 

(c) Evidence of serious injury or 
threat thereof to the domestic industry 
substantially caused by the increased 
quantities of imports of the product 
from Israel; and 

(d) A statement indicating why emer-
gency action would be warranted under 
section 404 (including all available evi-
dence that the injury caused by the in-
creased quantities of imports from 
Israel would be relieved by the with-
drawal of the reduction of the duty or 
elimination of the duty-free treatment 
provided to the product under the trade 
agreement). A copy of the petition and 
the supporting evidence filed with the 
United States International Trade 
Commission under section 201 of the 
Trade Act of 1974, as amended, must be 
provided with the request for emer-
gency action. 

§ 1540.24 Determination of the Sec-
retary of Agriculture. 

If the Secretary of Agriculture has 
reason to believe that the perishable 
product(s) which is the subject of a pe-
tition under this subpart is being im-
ported into the United States in such 
increased quantities as to be a substan-
tial cause of serious injury, or the 
threat thereof, to the domestic indus-
try producing a perishable product like 
or directly competitive with the im-
ported perishable product and that 
emergency action is warranted, the 
Secretary, within 14 days after the fil-
ing of the petition under § 1540.23 shall 
recommend to the President that the 
President take emergency action. If 
the Secretary determines not to rec-
ommend the imposition of emergency 
action, the Secretary, within 14 days 
after the filing of the petition, will 
publish in the FEDERAL REGISTER a no-

tice of such determination and will so 
advise the petitioner. 

§ 1540.25 Information. 
Persons desiring information from 

the Department of Agriculture regard-
ing the Department’s implementation 
of section 404 of the Trade and Tariff 
Act of 1984 should address such inquir-
ies to the Administrator, Foreign Agri-
cultural Service, United States Depart-
ment of Agriculture, Washington, DC 
20250. 

§ 1540.26 Paperwork Reduction Act as-
signed number. 

The Office of Management and Budg-
et has approved the information collec-
tion requirements contained in these 
regulations in accordance with 44 
U.S.C. chapter 25, and OMB number 
0551–0023 has been assigned. 

Subpart C—Emergency Relief 
From Duty-Free Imports of 
Perishable Products From Cer-
tain Andean Countries 

AUTHORITY: Title II, sec. 204(e), Pub. L. 102– 
182, 105 Stat. 1239 (19 U.S.C. 3203(e)); 5 U.S.C. 
301. 

SOURCE: 58 FR 16104, Mar. 25, 1993, unless 
otherwise noted. 

CROSS REFERENCE: For United States Inter-
national Trade Commission regulations on 
investigations of import injury and the rules 
pertaining to the filing of a section 201 peti-
tion, see 19 CFR part 206. 

§ 1540.40 Applicability of subpart. 
This subpart applies to requests for 

emergency relief from duty-free im-
ports of perishable products filed with 
the Department of Agriculture under 
section 204(e) of the Andean Trade 
Preference Act, title II of Public Law 
102–182, 105 Stat. 1236 (19 U.S.C. 3201 et 
seq.) (the ‘‘Act’’). 

§ 1540.41 Definitions. 
(a) Perishable product means: 
(1) Live plants and fresh cut flowers 

provided for in chapter 6 of the Har-
monized Tariff Schedule (HTS); 

(2) Fresh or chilled vegetables pro-
vided in heading 0701 through 0709 (ex-
cept subheading 0709.52.00) and heading 
0714 of the HTS; 
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(3) Fresh fruit provided for in sub-
headings 0804.20 through 0810.90 (except 
citrons of subheadings 0805.90.00, 
tamarinds and kiwi fruit of subheading 
0810.90.20, and cashew apples, mameyes 
colorados, sapodillas, soursops and 
sweetsops of subheading 0810.90.40) of 
the HTS; or 

(4) Concentrated citrus fruit juice 
provided for in subheadings 2009.11.00, 
2009.19.40, 2009.20.40, 2009.30.20, and 
2009.30.60 of the HTS. 

(b) Beneficiary country means any 
country listed in subsection 203(b)(1) of 
the Act with respect to which there is 
in effect a proclamation by the Presi-
dent designating such country as a 
beneficiary country for purposes of the 
Act. 

§ 1540.42 Who may file request. 
A request under this subpart may be 

filed by an entity, including a firm, or 
group of workers, trade association, or 
certified or recognized union which is 
representative of a domestic industry 
producing a perishable product like or 
directly competitive with a perishable 
product that such entity claims is 
being imported into the United States 
duty-free under the provisions of the 
Act from a beneficiary country(ies) in 
such increased quantities as to be a 
substantial cause of serious injury, or 
the threat thereof, to such domestic in-
dustry. 

§ 1540.43 Contents of request. 
(a) A request for emergency action 

under section 204(e) of the Act shall be 
submitted in duplicate to the Adminis-
trator, Foreign Agricultural Service, 
United States Department of Agri-
culture, Washington, DC 20250. Such re-
quest shall be supported by appropriate 
information and data and shall include 
to the extent possible: 

(1) A description of the imported per-
ishable product(s) allegedly causing, or 
threatening to cause, serious injury; 

(2) The beneficiary country(ies) of or-
igin of the allegedly injurious imports; 

(3) Data showing that the perishable 
product allegedly causing, or threat-
ening to cause, serious injury is being 
imported from the designated bene-
ficiary country(ies) in increased quan-
tities as compared with imports of the 
same product from the designated ben-

eficiary country(ies) during a previous 
representative period of time (includ-
ing a statement of why the period used 
should be considered to be representa-
tive); 

(4) Evidence of serious injury or 
threat thereof to the domestic industry 
substantially caused by the increased 
quantities of imports of the product 
from the beneficiary country(ies); and 

(5) A statement indicating why emer-
gency action would be warranted under 
section 204(e) of the Act (including all 
available evidence that the injury 
caused by the increased quantities of 
imports from the beneficiary coun-
try(ies) would be relieved by the sus-
pension of duty-free treatment ac-
corded under the Act). 

(b) A copy of the petition and the 
supporting evidence filed with the 
United States International Trade 
Commission under Section 201 of the 
Trade Act of 1974, as amended, must be 
provided with the request for emer-
gency action. 

§ 1540.44 Submission of recommenda-
tions by the Secretary of Agri-
culture. 

If the Secretary has reason to believe 
that the perishable product(s) which is 
the subject of a petition under § 1504.43 
of this subpart is being imported into 
the United States in such increased 
quantities as to be a substantial cause 
of serious injury, or the threat thereof, 
to the domestic industry producing a 
perishable product like or directly 
competitive with the imported perish-
able product and that emergency ac-
tion is warranted, the Secretary, with-
in 14 days after the filing of the peti-
tion under § 1540.43 of this subpart, 
shall recommend to the President that 
the President take emergency action. 
If the Secretary determines not to rec-
ommend the imposition of emergency 
action, the Secretary within 14 days 
after the filing of the petition shall 
publish a notice of such determination 
and so advise the petitioner. 

§ 1540.45 Information. 

Persons desiring information from 
the Department of Agriculture regard-
ing the Department’s implementation 
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of section 204(e) of the Act should ad-
dress such inquiries to the Adminis-
trator, Foreign Agricultural Service, 
United States Department of Agri-
culture, Washington, DC 20250. Issued 
at Washington, DC this 19th day of 
March, 1993. 

PART 1560—PROCEDURES TO 
MONITOR CANADIAN FRESH 
FRUIT AND VEGETABLE IMPORTS 

Sec. 
1560.1 Scope. 
1560.2 Definitions. 
1560.3 Determination of fresh fruit or vege-

table. 
1560.4 Calculation of data to support impo-

sition of temporary duty. 
1560.5 Calculation of data to support re-

moval of temporary duty. 

AUTHORITY: Secs. 105 and 301(a) of the 
United States-Canada Free-Trade Agreement 
Implementation Act of 1988, Pub. L. 100–449 
(102 Stat. 1855 and 1865–67). 

SOURCE: 54 FR 1327, Jan. 13, 1989, unless 
otherwise noted. 

§ 1560.1 Scope. 
This part outlines the procedures 

that will be used by the Administrator 
of the Foreign Agricultural Service to 
monitor and inform the Secretary of 
Agriculture of data regarding the im-
portation of fresh fruits and vegetables 
from Canada. 

§ 1560.2 Definitions. 
The following definitions shall be ap-

plicable to this part: 
(a) Administrator means the Adminis-

trator of the Foreign Agricultural 
Service, United States Department of 
Agriculture. 

(b) Average Monthly Import Price 
means the average unit value for all 
shipments of a particular Canadian 
fresh fruit or vegetable imported into 
the United States from Canada during 
a particular calendar month based on 
official data from the U.S. Customs 
Service and/or the Bureau of Census, 
and shall be calculated by dividing the 
total value of the fresh fruit or vege-
table imported in that month by the 
total quantity of the fresh fruit or veg-
etable imported in that month. 

(c) Average Planted Acreage means the 
average of the annual planted acreage 

in the U.S. for a particular fresh fruit 
or vegetable for the preceding five 
years excluding the years with the 
highest and lowest acreages based on 
available data from agencies within 
the United States Department of Agri-
culture and data from appropriate 
state agencies, as required. 

(d) Canadian fresh fruit or vegetable 
means a fresh fruit or vegetable that is 
a product of Canada as determined in 
accordance with the rules of origin set 
forth in section 202 of the U.S.-Canada 
Free-Trade Agreement Implementation 
Act of 1988. 

(e) Corresponding Five-Year Average 
Monthly Import Price for a particular 
day means the average import price of 
a Canadian fresh fruit or vegetable im-
ported into the United States from 
Canada, for the calendar month in 
which that day occurs, for that month 
in each of the preceding 5 years, ex-
cluding the years with the highest and 
lowest monthly averages. 

(f) F.O.B. Point of Shipment Price in 
Canada means the daily average of 
prices of a particular Canadian fresh 
fruit or vegetable imported into the 
United States from Canada that are re-
ported to the U.S. Customs Service at 
the U.S. border as part of the official 
documentation accompanying such 
shipments less freight costs where ap-
plicable. 

(g) Fresh Fruit or Vegetable means a 
fruit or vegetable determined in ac-
cordance with § 1560.3 within one of the 
HS headings. 

(h) HS heading means any of the fol-
lowing tariff headings of the Har-
monized System (HS) as modified by 
the description for each heading: 

HS tariff head-
ing Description 

07.01 .............. Potatoes, fresh or chilled. 
07.02 .............. Tomatoes, fresh or chilled. 
07.03 .............. Onions, shallots, garlic, leeks, and other alli-

aceous vegetables, fresh or chilled. 
07.04 .............. Cabbages, cauliflowers, kohlrabi, kale and 

similar edible brassicas, fresh or chilled. 
07.05 .............. Lettuce (lactica sativa) and chicory 

(cichorium spp.), fresh or chilled. 
07.06 .............. Carrots, salad beets or beetroot, salsify, 

celeriac, radishes and similar edible roots 
(excluding turnips), fresh or chilled. 

07.07 .............. Cucumbers and gherkins, fresh or chilled. 
07.08 .............. Leguminous vegetables, shelled or 

unshelled, fresh or chilled. 
07.09 .............. Other vegetables (excluding truffles), fresh 

or chilled. 
08.06.10 ......... Grapes, fresh. 
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HS tariff head-
ing Description 

08.08.20 ......... Pears and quinces, fresh. 
08.09 .............. Apricots, cherries, peaches (including nec-

tarines), plums and sloes, fresh. 
08.10 .............. Other fruit (excluding cranberries and blue-

berries), fresh. 

(i) Import Price means the unit value 
based on data available from the U.S. 
Customs Service of a particular Cana-
dian fresh fruit or vegetable imported 
into the U.S. from Canada taking into 
account any other relevant data, as 
necessary. 

(j) Secretary means the Secretary of 
Agriculture. 

(k) United States means the United 
States Customs Territory which in-
cludes the fifty states, the District of 
Columbia and Puerto Rico. 

(l) Wine Grape means grapes of 
labrusca, vinifera or hybrid vinifera va-
rieties used for making wine. 

(m) Working Day means a day which 
falls on a Monday through Friday, ex-
cluding holidays observed by the 
United States Government and days in 
which the U.S. Customs Service is not 
operating. 

§ 1560.3 Determination of fresh fruit or 
vegetable. 

The specific group of articles that 
will be monitored as a particular fresh 
fruit or vegetable will be determined 
based on the practicability of moni-
toring at the eight digit subheading 
level of the Harmonized Tariff Sched-
ule of the United States. The deter-
mination of practicability will be made 
by the Administrator taking into ac-
count: (a) The availability of reliable 
volume and price data on imports from 
Canada and data on U.S. planted acre-
age, (b) market differentiation for the 
group of articles, and (c) such other 
factors as the Administrator deter-
mines to be appropriate. 

§ 1560.4 Calculation of data to support 
imposition of temporary duty. 

The Administrator will inform the 
Secretary when the following condi-
tions are met with respect to a par-
ticular fresh fruit or vegetable im-
ported into the United States from 
Canada: 

(a) If for each of five consecutive 
working days the import price of the 

fresh fruit or vegetable is below ninety 
percent of the corresponding five-year 
average monthly import price for such 
fresh fruit or vegetable excluding the 
years with the highest and lowest cor-
responding monthly import price; and 

(b) The planted acreage in the United 
States for such fresh fruit or vegetable 
based on the most recent data avail-
able is no higher than the average 
planted acreage over the preceding five 
years excluding the years with the 
highest and lowest planted acreages. 
For the purposes of calculating any 
planted acreage increase attributed di-
rectly to a reduction in wine grape 
planted acreage existing on October 4, 
1987 shall be excluded. 

§ 1560.5 Calculation of data to support 
removal of temporary duty. 

During the time a temporary duty on 
a particular fresh fruit or vegetable is 
imposed pursuant to section 301(a) of 
the United States-Canada Free-Trade 
Agreement Implementation Act of 1988, 
the Administrator will inform the Sec-
retary if the F.O.B. point of shipment 
price in Canada of such fresh fruit or 
vegetable exceeds, for five consecutive 
working days, ninety percent of the 
corresponding five-year average 
monthly import price excluding the 
years with the highest and lowest aver-
age corresponding monthly import 
price, adjusted to an F.O.B. point of 
shipment price, if necessary, for that 
fresh fruit or vegetable. 

PART 1570—EXPORT BONUS 
PROGRAMS 

Subpart A—Sunflowerseed Oil Assistance 
Program and Cottonseed Oil Assist-
ance Program Criteria 

Sec. 
1570.10 General statement. 
1570.20 Criteria. 

Subpart B—SOAP and COAP Drawback 
Certification 

1570.1100 Drawback certification. 

SOURCE: 56 FR 42223, Aug. 27, 1991, unless 
otherwise noted. 
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Subpart A—Sunflowerseed Oil As-
sistance Program and Cotton-
seed Oil Assistance Program 
Criteria 

AUTHORITY: 7 U.S.C. 5663. 

§ 1570.10 General statement. 

This subpart sets forth the criteria to 
be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the 
Sunflowerseed Oil Assistance Program 
(SOAP) and Cottonseed Oil Assistance 
Program (COAP) administered by the 
Foreign Agricultural Service (FAS). 
These criteria are interrelated and will 
be considered together in order to se-
lect eligible countries for SOAP and 
COAP initiatives which will best meet 
the programs’ objective. The objective 
of the programs is to encourage the 
sale of additional quantities of 
sunflowerseed oil and cottonseed oil in 
world markets at competitive prices. 
Under the SOAP and the COAP, bo-
nuses are made available by FAS to en-
able exporters to meet prevailing world 
prices for sunflowerseed oil and cotton-
seed oil in targeted destinations. In the 
operation of the SOAP and the COAP, 
FAS will make reasonable efforts to 
avoid the displacement of usual mar-
ketings of U.S. agricultural commod-
ities. 

§ 1570.20 Criteria. 

The criteria considered by FAS in re-
viewing proposals for SOAP and COAP 
initiatives will include, but not be lim-
ited to, the following: 

(a) The expected contribution which 
initiatives will make toward realizing 
U.S. agricultural export goals and, in 
particular, in developing, expanding, or 
maintaining markets for U.S. 
sunflowerseed and/or cottonseed oil; 

(b) The subsidy requirements of pro-
posed initiatives in relation to the 
sums made available to operate the 
programs in any given fiscal year; and 

(c) The likelihood that sales facili-
tated by initiatives would have the un-
intended effect of displacing normal 
commercial sales of sunflowerseed and/ 
or cottonseed oil. 

Subpart B—SOAP and COAP 
Drawback Certification 

AUTHORITY: 7 U.S.C. 5676. 

§ 1570.1100 Drawback certification. 
An offer submitted by an exporter to 

FAS for an export bonus under the 
SOAP or the COAP must contain, in 
addition to any other information re-
quired by FAS, a certification stating 
the following: ‘‘None of the eligible 
commodity (sunflowerseed oil and/or 
cottonseed oil) has been or will be used 
as the basis for a claim of a refund, as 
drawback, pursuant to section 313 of 
the Tariff Act of 1930 (19 U.S.C. 1313) of 
any duty, tax, or fee imposed under 
Federal law on an imported commodity 
or product.’’ This certification must be 
signed by the exporter, if the exporter 
is an individual, or by a partner or offi-
cer of the exporter, if the exporter is a 
partnership or a corporation, respec-
tively. FAS will reject any offer that 
does not contain the prescribed certifi-
cation. 

PART 1580—TRADE ADJUSTMENT 
ASSISTANCE FOR FARMERS 

Sec. 
1580.101 General statement. 
1580.102 Definitions. 
1580.201 Petitions for trade adjustment as-

sistance. 
1580.202 Hearings, petition reviews, and 

amendments. 
1580.203 Determination of eligibility and 

certification by the Administrator 
(FAS). 

1580.301 Application for trade adjustment 
assistance. 

1580.302 Technical assistance and services. 
1580.303 Adjustment assistance payments. 
1580.401 Subsequent year petition recertifi-

cation. 
1580.501 Administration. 
1580.502 Maintenance of records, audits, and 

compliance. 
1580.503 Recovery of overpayments. 
1580.504 Debarment, suspension, and pen-

alties. 
1580.505 Appeals. 
1580.506 Judicial review. 
1580.602 Paperwork Reduction Act assigned 

number. 

AUTHORITY: 19 U.S.C. 2401. 

SOURCE: 75 FR 9089, Mar. 1, 2010, unless oth-
erwise noted. 
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§ 1580.101 General statement. 

This part provides regulations for the 
Trade Adjustment Assistance (TAA) 
for Farmers program as authorized by 
the Trade Act of 1974, amended by Sub-
title C of Title I of the Trade Act of 
2002 (Pub. L. 107–210), and re-authorized 
and modified by the American Recov-
ery and Reinvestment Act of 2009 (Pub. 
L. 111–5). The regulations establish pro-
cedures by which a group of producers 
of raw agricultural commodities or 
fishermen (jointly referred to as ‘‘pro-
ducers’’) can petition for certification 
of eligibility and through which indi-
vidual producers covered by a certified 
petition can apply for technical assist-
ance and cash benefits for the develop-
ment and implementation of approved 
business adjustment plans. 

§ 1580.102 Definitions. 

As used in the part, the following 
terms mean: 

Agricultural commodity means any 
commodity in its raw or natural state; 
found in chapters 1, 3, 4, 5, 6, 7, 8, 10, 12, 
14, 23, 24, 41, 51, and 52 of the Har-
monized Tariff Schedule of the United 
States (HTS). 

Articles like or directly competitive gen-
erally means products falling under the 
same HTS number used to identify the 
agricultural commodity in the peti-
tion. A ‘‘like’’ product means substan-
tially identical in inherent or intrinsic 
characteristics, and the term ‘‘directly 
competitive’’ means articles that are 
substantially equivalent for commer-
cial purposes (i.e., adapted to the same 
uses and essentially interchangeable 
therefore). For fishery products, com-
petition could be either from farm- 
raised or wild-caught products. 

Authorized representative means an en-
tity that represents a group of agricul-
tural commodity producers or fisher-
men. 

Average price received by the producer 
means the average of the 3 marketing 
year prices per unit received by the 
producer from the first level of sales 
for the commodity. 

Cash receipts mean the value of com-
modity marketings during the calendar 
year, irrespective of the year of produc-
tion, as calculated by the Economic 
Research Service of the USDA. 

Certification of eligibility means the 
date on which the Administrator (FAS) 
announces in the FEDERAL REGISTER or 
by Department news release, whichever 
comes first, a certification of eligi-
bility to apply for trade adjustment as-
sistance. 

Contributed importantly means a cause 
which is important, but not necessarily 
more important than any other cause. 

County price maintained by the Sec-
retary means a daily price obtained 
from a USDA agency for the com-
modity and producer location, except 
that weekly or monthly prices may be 
used if daily prices are unavailable. 

Department means the U.S. Depart-
ment of Agriculture. 

Deputy Administrator means the Dep-
uty Administrator for Farm Programs 
of the Farm Service Agency (FSA). 

Family member means an individual to 
whom a producer is related as spouse, 
lineal ancestor, lineal descendent, or 
sibling, including: 

(1) Great grandparent; 
(2) Grandparent; 
(3) Parent; 
(4) Children, including legally adopt-

ed children; 
(5) Grandchildren; 
(6) Great grandchildren; 
(7) Sibling of the family member in 

the farming operation; and 
(8) Spouse of a person listed in para-

graphs (1) through (7) of this definition. 
Filing period means the dates during 

which petitions may be submitted, as 
published in the FEDERAL REGISTER. 

FSA means the Farm Service Agency 
of the U.S. Department of Agriculture. 

Group means three or more producers 
who are not members of the same fam-
ily. 

Impacted area means one or more 
States of the United States. 

Marketing year means the marketing 
season or year designated by the Ad-
ministrator (FAS) with respect to an 
agricultural commodity. In the case of 
an agricultural commodity that does 
not have a designated marketing year, 
a calendar year will be used. 

National average price means the aver-
age price paid to producers for an agri-
cultural commodity in a marketing 
year as determined by the National Ag-
ricultural Statistics Service (NASS) of 
the U.S. Department of Agriculture, or 
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the National Marine Fisheries Service 
of the National Oceanic and Atmos-
pheric Administration, when available, 
or when unavailable, as determined by 
the Administrator (FAS). 

NIFA means the National Institute of 
Food and Agriculture, the Federal 
agency within the U.S. Department of 
Agriculture which administers the Fed-
eral agricultural extension programs. 

Producer means a person who shares 
in the risk of producing an agricultural 
commodity and is entitled to a share of 
the commodity for marketing; includ-
ing an operator, a sharecropper, or a 
person who owns or rents the land on 
which the commodity is produced; or a 
person who reports gain or loss from 
the trade or business of fishing on the 
person’s annual Federal income tax re-
turn for the taxable year that most 
closely corresponds to the marketing 
year with respect to which a petition is 
filed. 

Raw or natural state means unaltered 
by any process other than cleaning, 
grading, coating, sorting, trimming, 
mixing, conditioning, drying, 
dehulling, shelling, chilling, cooling, 
blanching, irradiating, or fumigating. 

State Cooperative Extension Service 
means an organization established at 
the land-grant college or university 
under the Smith-Lever Act of May 8, 
1914, as amended (7 U.S.C. 341–349); sec-
tion 209(b) of the Act of October 26, 
1974, as amended (D.C. Code, through 
section 31–1719(b)); or section 1444 of 
the National Agricultural Research, 
Extension, and Teaching Policy Act of 
1977, as amended (7 U.S.C. 3221). 

United States means the 50 States of 
the United States, the District of Co-
lumbia, and Puerto Rico. 

Value of production means the value 
of commodities produced during the 
crop year calculated as production 
times the marketing year average 
price. This may be equal to cash re-
ceipts when the crop year for the com-
modity runs from January through De-
cember. 

§ 1580.201 Petitions for trade adjust-
ment assistance. 

(a) A group of producers in the 
United States or its authorized rep-
resentative may file a petition for 
trade adjustment assistance. 

(b) Filings may be written or elec-
tronic, as provided for by the Adminis-
trator (FAS), and submitted to FAS no 
later than the last day of the filing pe-
riod announced in the FEDERAL REG-
ISTER. Petitions received after this 
date will be returned to the sender. 

(c) Petitions shall include the fol-
lowing information. 

(1) Name, business address, phone 
number, and e-mail address (if avail-
able) of each producer in the group, or 
its authorized representative. The peti-
tion shall identify a contact person for 
the group. 

(2) The agricultural commodity and 
its Harmonized Tariff Schedule of the 
United States (HTS) number. 

(3) The production area represented 
by the group or its authorized rep-
resentative. The petition shall indicate 
if the group is filing on behalf of all 
producers in the United States, or if it 
is filing solely on behalf of all pro-
ducers in a specifically identified im-
pacted area. In the latter case, at least 
one member of the group must reside 
in each State within the impacted 
area. 

(4) The beginning and ending dates 
for the marketing year upon which the 
petition is based. A petition may be 
filed for only the most recent full mar-
keting year for which data are avail-
able for national average prices, or 
quantity of production, or value of pro-
duction, or cash receipts. 

(5) A justification statement explain-
ing why the petitioners should be con-
sidered eligible for adjustment assist-
ance. 

(6) Supporting information justifying 
the basis of the petition, including re-
quired data for the petitioned mar-
keting year and the previous 3 mar-
keting years. 

(i) Whenever possible, the petitioners 
shall use national average data com-
piled by the National Agricultural Sta-
tistics Service (NASS) or the National 
Marine Fisheries Service (NMFS), to 
determine national average prices, or 
quantity of production, or value of pro-
duction, or cash receipts. If NASS or 
NMFS has not compiled such data for 
the commodity, the petitioners shall 
provide alternative data for the mar-
keting year under review and for the 
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previous 3 marketing years, and iden-
tify the source of the data. In such 
cases the Administrator (FAS) shall 
determine if the alternative data is ac-
ceptable. 

(ii) If the petition is filed on behalf of 
producers in a specifically identified 
impacted area, the petitioners shall 
provide the national average prices or 
county prices if applicable, or quantity 
of production or value of production, or 
cash receipts for the petitioned com-
modity in the impacted area for the 
marketing year under review and for 
the previous 3 marketing years, and 
identification of the data source. 

(iii) The Administrator (FAS) may 
request petitioners to provide records 
to support their data. 

(d) Once the petition is received, the 
Administrator (FAS) shall determine if 
it meets the requirements of 
§ 1580.201(c) of this part, and if so, pub-
lish notice in the FEDERAL REGISTER 
that a petition has been filed and that 
an investigation is being initiated. The 
notice shall identify the agricultural 
commodity, including any like or di-
rectly competitive commodities, the 
marketing year being investigated, the 
data being used, and the production 
area covered by the petition. The no-
tice may also announce the scheduling 
of a public hearing, if requested by the 
petitioner. If the petition does not 
meet the requirements of § 1580.201(c) of 
this part, the Administrator (FAS) 
shall notify as soon as practicable the 
contact person or the authorized rep-
resentative for the group of the defi-
ciencies. 

§ 1580.202 Hearings, petition reviews, 
and amendments. 

(a) If the petitioner, or any other per-
son found by the Administrator (FAS) 
to have a substantial interest in the 
proceedings, submits not later than 10 
days after the date of publication of 
notice in the FEDERAL REGISTER under 
§ 1580.201(d) of this part, a request in 
writing for a hearing, the Adminis-
trator (FAS) shall provide for a public 
hearing and afford such interested per-
son an opportunity to be present, to 
produce evidence, and to be heard. 

(b) If the petitioner or any other per-
son having an interest in the pro-
ceedings takes issue with any of the in-

formation published in the FEDERAL 
REGISTER concerning the petition, such 
person may submit to the Adminis-
trator (FAS) their comments in writ-
ing or electronically for consideration 
by the Administrator (FAS) not later 
than 10 days after the date of publica-
tion of notice in the FEDERAL REGISTER 
under § 1580.201(d) of this part. 

(c) A producer or group of producers 
that resides outside of the State or re-
gion identified in the petition filed 
under paragraph (a) of this section, 
may file a request to become a party to 
that petition not later than 15 days 
after the date that the notice is pub-
lished in the FEDERAL REGISTER under 
§ 1580.201(d) of this part. The Adminis-
trator (FAS) may amend the original 
petition to expand the impacted area 
and include the additional filer, or con-
sider it a separate filing. 

(d) The Administrator (FAS) shall 
publish in the FEDERAL REGISTER as 
soon as practicable any changes to the 
original notice resulting from any ac-
tions taken under this section. 

§ 1580.203 Determination of eligibility 
and certification by the Adminis-
trator (FAS). 

(a) As soon as practicable after the 
petition has been filed, but in any 
event not later than 40 days after that 
date, the Administrator (FAS) shall 
certify a group of producers as eligible 
to apply for adjustment assistance 
under this chapter if the Administrator 
(FAS) determines: 

(1) At least one of the following: 
(i) The national average price of the 

agricultural commodity produced by 
the group during the most recent mar-
keting year for which data are avail-
able is less than 85 percent of the aver-
age of the national average price for 
the commodity in the 3 marketing 
years preceding such marketing year; 
or 

(ii) The quantity of production of the 
agricultural commodity produced by 
the group during such marketing year 
is less than 85 percent of the average of 
the quantity of production of the com-
modity produced by the group in the 3 
marketing years preceding such mar-
keting year; or 

(iii) The value of production of the 
agricultural commodity produced by 
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the group during such marketing year 
is less than 85 percent of the average 
value of production of the commodity 
produced by the group in the 3 mar-
keting years preceding such marketing 
year; or 

(iv) The cash receipts for the agricul-
tural commodity produced by the 
group during such marketing year are 
less than 85 percent of the average of 
the cash receipts for the commodity 
produced by the group in the 3 mar-
keting years preceding such marketing 
year; 

(2) The volume of imports of articles 
like or directly competitive with the 
agricultural commodity produced by 
the group in the marketing year with 
respect to which the group files the pe-
tition increased compared to the aver-
age volume of such imports during the 
3 marketing years preceding such mar-
keting year; and 

(3) The increase in such imports con-
tributed importantly to the decrease in 
the national average price, or quantity 
of production, or value of production, 
or cash receipts for, the agricultural 
commodity. 

(b) In any case in which there are 
separate classes of goods within an ag-
ricultural commodity, the Adminis-
trator (FAS) shall treat each class as a 
separate commodity in determining: 

(1) Group eligibility; 
(2) The national average price, or 

quantity of production, or value of pro-
duction, or cash receipts; and 

(3) The volume of imports. 
(c) Upon making a determination, 

whether affirmative or negative, the 
Administrator (FAS) shall promptly 
publish in the FEDERAL REGISTER a 
summary of the determination, to-
gether with the reasons for making the 
determination. 

(d) In addition, the Administrator 
(FAS) shall notify producers covered 
by a certification how to apply for ad-
justment assistance. Notification 
methods may include direct mailings 
to known producers, messages to di-
rectly affected producer groups and or-
ganizations, electronic communica-
tions, Web site notices on the Internet, 
use of broadcast print media, and 
transmittal through local USDA of-
fices. 

(e) Whenever a group of agricultural 
producers is certified as eligible to 
apply for assistance, the Administrator 
(FAS) shall notify NIFA, the Agricul-
tural Marketing Service, and FSA who 
will assist in informing other producers 
about the TAA for Farmers program 
and how they may apply for trade ad-
justment assistance. 

§ 1580.301 Application for trade adjust-
ment assistance. 

(a) Only producers covered by a cer-
tification of eligibility under § 1580.203 
of this title, may apply for adjustment 
assistance. 

(b) An eligible producer may submit 
an application for adjustment assist-
ance by submitting to FSA a des-
ignated application form at any time 
after the certification date but not 
later than 90 days after the certifi-
cation date. If the 90-day application 
period ends on a weekend or legal holi-
day, the producer may apply the fol-
lowing business day. 

(c) When submitting an application, 
the producer shall provide sufficient 
documentation to establish that: 

(1) The producer produced the agri-
cultural commodity in the marketing 
year for which the petition is filed and 
in at least 1 of the 3 marketing years 
preceding that marketing year; 

(2) There has been a decrease in the 
quantity of the agricultural com-
modity produced by the producer in the 
marketing year for which the petition 
is certified from the most recent prior 
marketing year preceding that mar-
keting year for which data is available; 
or 

(3) There has been a decrease in the 
price of the agricultural commodity 
based on: 

(i) The price received for the agricul-
tural commodity by the producer dur-
ing the marketing year with respect to 
which the petition is filed from the av-
erage price for the commodity received 
by the producer in the 3 marketing 
years preceding that marketing year; 
or 

(ii) The effective posted county price 
maintained by the Secretary for the 
agricultural commodity on the date on 
which the Administrator (FAS) accepts 
a petition for consideration as pub-
lished in the FEDERAL REGISTER from 
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the average effective posted county 
level price for the commodity in the 3 
marketing years preceding that date. If 
USDA prices are not available, prices 
from verifiable sources, including uni-
versities, cooperatives, or local mar-
kets, may be used. 

(4) If a petition is certified with re-
spect to a commodity not produced by 
the producer every year, the producer 
may establish the average price re-
ceived by the producer for the com-
modity in the 3 marketing years pre-
ceding the year in which the petition is 
filed by using annual price data for the 
3 most recent marketing years in 
which the producer produced the com-
modity. 

(5) The producer must certify that 
the producer has not received cash ben-
efits under the Trade Adjustment As-
sistance for Workers or Trade Adjust-
ment Assistance for Firms programs; 
or TAA for Farmers benefits based on 
the production of an agricultural com-
modity covered by another TAA for 
Farmers petition. 

(d) The producer must certify that: 
(1) For petitions certified for 2008 

crops, their compliance with person de-
terminations set forth in part 1400 of 
this title, subpart B and average ad-
justed gross income limitation require-
ments set forth in subpart G, effective 
July 18, 1996. 

(2) For petitions certified for 2009 and 
subsequent crops, their average gross 
nonfarm income and average adjusted 
gross farm income meet requirements 
set forth in part 1400 of this title, sub-
part F, and payment limitation re-
quirements set forth in part 1400 of this 
title, subparts A and B, effective De-
cember 29, 2008; and, 

(e) The total amount of payments 
made to a producer for which the appli-
cation was approved may not exceed 
the limitations on payments applicable 
to: 

(1) For petitions certified for 2008 
crops, counter-cyclical payments, set 
forth in part 1400 of this title, subpart 
A, effective July 18, 1996. 

(2) For petitions certified for 2009 and 
subsequent crops, the counter-cyclical 
payments, including the Average Crop 
Revenue Election (ACRE) set forth in 
part 1400 of this title, subparts A and B, 
effective December 29, 2008; and 

(f) If requested by FSA, a producer 
must provide documentation regarding 
average adjusted gross income and pay-
ment limitations. 

§ 1580.302 Technical assistance and 
services. 

(a) Initial Technical Assistance: A pro-
ducer covered by a certification who 
has been determined by FSA to meet 
the requirements of § 1580.301 of this 
part, is eligible to receive Initial Tech-
nical Assistance through NIFA to be 
completed within 180 days of petition 
certification. Such assistance shall in-
clude information regarding: 

(1) Improving the yield and mar-
keting of that agricultural commodity, 
and 

(2) The feasibility and desirability, of 
substituting one or more agricultural 
commodities for that agricultural com-
modity. 

(b) Intensive Technical Assistance: 
Upon completion of Initial Technical 
Assistance, a producer is eligible to 
participate in Intensive Technical As-
sistance. Intensive Technical Assist-
ance shall consist of: 

(1) A series of courses to further as-
sist the producer in improving the 
competitiveness of producing the agri-
cultural commodity certified under 
§ 1580.203 of this part, or another agri-
cultural commodity, and 

(2) Assistance in developing an initial 
business plan based on the courses 
completed under paragraph (a) of this 
section. 

(c) During Intensive Technical Assist-
ance: NIFA shall deliver and the pro-
ducer shall be required to attend a se-
ries of Intensive Technical Assistance 
workshops relevant to the cir-
cumstances of the producer. 

(d) Initial Business Plan: Upon com-
pletion of the Initial and Intensive 
Technical Assistance, the producer 
shall be required to develop an Initial 
Business Plan recommended by NIFA 
and approved by the Administrator 
(FAS) before receiving an adjustment 
assistance payment. The Initial Busi-
ness Plan will: 

(1) Reflect the skills gained by the 
producer through the courses described 
in paragraph (c) of this section; and 
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(2) Demonstrate how the producer 
will apply those skills to the cir-
cumstances of the producer. 

(e) Upon approval of the Initial Busi-
ness Plan, the producer will receive an 
amount not to exceed $4,000 to imple-
ment the Initial Business Plan or de-
velop a Long-Term Business Adjust-
ment Plan. 

(f) A producer who completes the In-
tensive Technical Assistance and 
whose Initial Business Plan has been 
approved shall be eligible, in addition 
to the amount under paragraph (e) of 
this section, for assistance in devel-
oping a Long-Term Business Adjust-
ment Plan. 

(g) Long-Term Business Adjustment 
Plan: The Long-Term Business Adjust-
ment Plan shall: 

(1) Include steps reasonably cal-
culated to materially contribute to the 
economic adjustment of the producer 
to changing market conditions; 

(2) Take into consideration the inter-
ests of the workers employed by the 
producer; and 

(3) Demonstrate that the producer 
will have sufficient resources to imple-
ment the business plan. 

(h) Upon recommendation by NIFA 
and approval of the producer’s Long- 
Term Business Adjustment Plan by the 
Administrator (FAS), the producer 
shall be entitled to receive an amount 
not to exceed $8,000 to implement their 
Long-Term Business Adjustment Plan. 

(i) The Initial Business Plan and 
Long-Term Business Adjustment Plan 
must be completed and approved with-
in 36 months after a petition is cer-
tified. 

(j) A producer shall not receive a 
combined total of more than $12,000 for 
the Initial Business Plan and the Long 
Term Business Adjustment Plan in the 
36-month period following petition cer-
tification. 

(k) The Administrator (FAS) may au-
thorize supplemental assistance nec-
essary to defray reasonable transpor-
tation and subsistence expenses in-
curred by a producer in connection 
with the initial technical assistance, if 
such initial technical assistance is pro-
vided at facilities that are not within 
normal commuting distance of the reg-
ular place of residence of the producer. 
NIFA and FSA will work with the pro-

ducer and the Administrator (FAS) to 
facilitate application for and proper 
payment of reasonable allowable sup-
plemental expenses. The Administrator 
(FAS) will not authorize payments to a 
producer: 

(1) For subsistence expenses that ex-
ceed the lesser of: 

(i) The actual per diem expenses for 
subsistence incurred by a producer; or 

(ii) The prevailing per diem allow-
ance rate authorized under Federal 
travel regulations; or 

(2) For travel expenses that exceed 
the prevailing mileage rate authorized 
under the Federal travel regulations. 

§ 1580.303 Adjustment assistance pay-
ments. 

(a) If the Administrator (FAS) deter-
mines that insufficient appropriated 
fiscal year funds are available to pro-
vide maximum cash benefits to all eli-
gible applicants, after having deducted 
estimated transportation and sub-
stance payments and administrative 
and technical assistance costs, the Ad-
ministrator (FAS) shall prorate cash 
payments to producers for the ap-
proved initial and long-term business 
plans. 

(b) Any producer who may be entitled 
to a payment may assign their rights 
to such payment in accordance with 7 
CFR part 1404 or successor regulations 
as designated by the Department. 

(c) In the case of death, incom-
petency, disappearance, or dissolution 
of a producer that is eligible to receive 
benefits in accordance with this part, 
such producer or producers specified in 
7 CFR part 707 may receive such bene-
fits. 

§ 1580.401 Subsequent year petition re-
certification. 

(a) Prior to the anniversary of the pe-
tition certification date: 

(1) Groups or authorized representa-
tives that provided the data to justify 
their initial petition shall provide the 
Administrator (FAS) data for the most 
recent marketing year, and 

(2) The Administrator (FAS) shall 
make a determination with respect to 
the re-certification of petitions for the 
subsequent year by applying criteria as 
set forth in § 1580.203 of this part for the 
most recent marketing year. 
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(b) The Administrator (FAS) will 
promptly publish in the FEDERAL REG-
ISTER the determination with the rea-
sons for the determination. 

(c) If a petition is re-certified, only 
eligible producers who did not receive 
training and cash benefits under this 
program may apply. 

§ 1580.501 Administration. 

(a) The petition process will be ad-
ministered by FAS. FAS will publish in 
the FEDERAL REGISTER the filing dates 
for commodity groups to file petitions. 

(b) FSA will administer the producer 
application and payment process. 

(c) State and county FSA commit-
tees and representatives do not have 
the authority to modify or waive any 
of the provisions of this part. 

(d) The technical assistance process 
and the recommendation for approval 
of all producer business plans will be 
under the general supervision of NIFA. 
NIFA may award the technical assist-
ance and services to a state coopera-
tive extension service. 

(e) The Deputy Administrator may, 
in consultation with the Adminis-
trator, FAS, authorize the State and 
County committees to waive or modify 
non-statutory deadlines or other pro-
gram requirements in cases where late-
ness or failure to meet such other re-
quirements by applicants does not ad-
versely affect the operation of the pro-
gram. 

§ 1580.502 Maintenance of records, au-
dits, and compliance. 

(a) Producers making application for 
benefits under this program must 
maintain accurate records and ac-
counts that will document that they 
meet all eligibility requirements speci-
fied herein, as may be requested. Such 
records and accounts must be retained 
for 2 years after the date of the final 
payment to the producer under this 
program. 

(b) At all times during regular busi-
ness hours, authorized representatives 
of the U.S. Department of Agriculture 
or any agency thereof, the Comptroller 
General of the United States shall have 
access to the premises of the producer 
in order to inspect, examine, and make 
copies of the books, records, and ac-

counts, and other written data as spec-
ified in paragraph (a) of this section. 

(c) Audits of certifications of average 
adjusted gross income may be con-
ducted as necessary to determine com-
pliance with the requirements of this 
subpart. As a part of this audit, income 
tax forms may be requested and if re-
quested, must be supplied. If a producer 
has submitted information to FSA, in-
cluding a certification from a certified 
public accountant or attorney, that re-
lied upon information from a form pre-
viously filed with the Internal Revenue 
Service, such producer shall provide 
FSA a copy of any amended form filed 
with the Internal Revenue Service 
within 30 days of the filing. 

(d) If requested in writing by the U.S. 
Department of Agriculture or any 
agency thereof, or the Comptroller 
General of the United States, the pro-
ducer shall provide all information and 
documentation the reviewing authority 
determines necessary to verify any in-
formation or certification provided 
under this subpart, including all docu-
ments referred to in § 1580.301(c) of this 
part, within 30 days. Acceptable pro-
duction documentation may be sub-
mitted by facsimile, in person, or by 
mail and may include copies of re-
ceipts, ledgers, income statements, de-
posit slips, register tapes, invoices for 
custom harvesting, records to verify 
production costs, contemporaneous 
measurements, truck scale tickets, fish 
tickets, landing reports, and contem-
poraneous diaries that are determined 
acceptable. Failure to provide nec-
essary and accurate information to 
verify compliance, or failure to comply 
with this part’s requirements, will re-
sult in ineligibility for all program 
benefits subject to this part for the 
year or years subject to the request. 

§ 1580.503 Recovery of overpayments. 
(a) If the Administrator (FAS) deter-

mines that any producer has received 
any payment under this program to 
which the producer was not entitled, or 
has expended funds received under this 
program for purpose that was not ap-
proved by the Administrator (FAS) 
such producer will be liable to repay 
such amount. The Administrator (FAS) 
may waive such repayment if it is de-
termined that: 
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(1) The payment was made without 
fault on the part of the producer; and 

(2) Requiring such repayment would 
be contrary to equity and good con-
science. 

(b) Unless an overpayment is other-
wise recovered, or waived under para-
graph (a) of this section, the Adminis-
trator (FAS), shall recover the over-
payment as a debt following the proce-
dures in 7 CFR part 3. The requirement 
for demand and notice and opportunity 
for a hearing under the debt collection 
procedures in 7 CFR part 3 shall satisfy 
the notice and hearing requirements 
under 19 U.S.C. 2401f(c), and the appeal 
procedures in § 1580.505 of this part 
shall not apply to collection of over-
payments 

§ 1580.504 Debarment, suspension, and 
penalties. 

(a) Generally. The regulations gov-
erning Governmentwide Debarment 
and Suspension (Nonprocurement), 7 
CFR part 3017, and Government Re-
quirements for Drug-Free Workplace 
(Financial Assistance), 7 CFR part 3021, 
apply to this part. 

(b) Additional specific suspension and 
debarment provision for this program. In 
addition to any other debarment or 
suspension of a producer under para-
graph (a) of this section, in connection 
with this program, if the Adminis-
trator (FAS) or a court of competent 
jurisdiction, determines that a pro-
ducer: 

(1) Knowingly has made, or caused 
another to make, a false statement or 
representation of a material fact, or 

(2) Knowingly has failed, or caused 
another to fail, to disclose a material 
fact; and, as a result of such false 
statement or representation, or of such 
nondisclosure, such producer has re-
ceived any payment under this pro-
gram to which the producer was not 
entitled, the Administrator (FAS) shall 
suspend and debar such producer from 
any future payments under this pro-
gram, as provided in 19 U.S.C. 2401f(b). 

(c) Criminal penalty. Whoever makes a 
false statement of a material fact 
knowing it to be false, or knowingly 
fails to disclose a material fact, for the 
purpose of obtaining or increasing for 
himself or for any other producer any 
payments authorized to be furnished 

under this program shall be fined not 
more that $10,000 or imprisoned for not 
more than 1 year, or both. 

§ 1580.505 Appeals. 

(a) A producer adversely affected by a 
determination with respect to their ap-
plication for trade adjustment assist-
ance under § 1580.301 of this part or with 
respect to the receipt of technical as-
sistance or payments under § 1580.302 of 
this part may file a notice of appeal 
within 30 days of the date that the no-
tification of the adverse determination 
was sent. 

(b) A producer may not seek judicial 
review of any adverse decision under 
this paragraph without receiving a 
final determination pursuant to this 
paragraph. 

§ 1580.506 Judicial review. 

Any producer aggrieved by a final 
agency determination under this part 
may appeal to the U.S. Court of Inter-
national Trade for a review of such de-
termination in accordance with its 
rules and procedures. 

§ 1580.602 Paperwork Reduction Act 
assigned number. 

The information collection require-
ments contained in this part have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and been as-
signed OMB control number 0551–0040. 

PART 1590—UNITED STATES DE-
PARTMENT OF AGRICULTURE 
LOCAL AND REGIONAL FOOD 
AID PROCUREMENT PROGRAM 

Sec. 
1590.1 Purpose and applicability. 
1590.2 Definitions. 
1590.3 Eligibility and conflicts of interest. 
1590.4 Application process. 
1590.5 Agreements. 
1590.6 Procurement of eligible commodities. 
1590.7 Payments. 
1590.8 Transportation of procured commod-

ities. 
1590.9 Entry, handling, and labeling of com-

modities and notification requirements. 
1590.10 Damage to or loss of procured com-

modities. 
1590.11 Claims for damage to or loss of pro-

cured commodities. 
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1590.12 Use of procured commodities, FAS- 
provided funds, and program income. 

1590.13 Monitoring and evaluation require-
ments. 

1590.14 Reporting and record keeping re-
quirements. 

1590.15 Subrecipients. 
1590.16 Noncompliance with an agreement. 
1590.17 Suspension and termination of 

agreements. 
1590.18 Opportunities to object and appeals. 
1590.19 Audit requirements. 

AUTHORITY: 7 U.S.C. 1726c. 

SOURCE: 81 FR 43009, July 1, 2016, unless 
otherwise noted. 

§ 1590.1 Purpose and applicability. 
(a)(1) This part sets forth the general 

terms and conditions governing the 
award of funds by the Foreign Agricul-
tural Service (FAS) to recipients under 
the U.S. Department of Agriculture 
(USDA) Local and Regional Food Aid 
Procurement Program (USDA LRP 
Program). Under the USDA LRP Pro-
gram, recipients use FAS-provided 
funds to purchase eligible commodities 
in developing countries and pay for as-
sociated administrative and oper-
ational costs related to the implemen-
tation of field-based projects in a for-
eign country pursuant to an agreement 
with FAS. 

(2) Funds provided by FAS under the 
USDA LRP Program may be used to 
provide food assistance in the form of 
development assistance, an emergency 
response, or both through a field-based 
project. Field-based projects intended 
to provide development assistance will 
be implemented for a period of not less 
than one year. Food assistance may be 
provided under the USDA LRP Pro-
gram through local and regional pro-
curement, food vouchers, and cash 
transfers. 

(3) FAS will consult with the United 
States Agency for International Devel-
opment in the development and imple-
mentation of field-based projects that 
will provide food assistance in the form 
of an emergency response. 

(b)(1) The Office of Management and 
Budget (OMB) issued guidance on Uni-
form Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200. In 2 CFR 400.1, USDA adopted 
OMB’s guidance in subparts A through 
F of 2 CFR part 200, as supplemented by 

2 CFR part 400, as USDA’s policies and 
procedures for uniform administrative 
requirements, cost principles, and 
audit requirements for federal awards. 

(2) The OMB guidance at 2 CFR part 
200, as supplemented by 2 CFR part 400 
and by this part, applies to the USDA 
LRP Program, except as provided in 
paragraph (e) of this section. 

(c) Except as otherwise provided in 
this part, other regulations that are 
generally applicable to grants and co-
operative agreements of USDA, includ-
ing the applicable regulations set forth 
in 2 CFR chapters I, II, and IV, also 
apply to the USDA LRP Program. 

(d) In accordance with 7 U.S.C. 
1726c(a)(4), assistance under the USDA 
LRP Program may be provided to a pri-
vate voluntary organization or a coop-
erative that is, to the extent prac-
ticable, registered with the Adminis-
trator of the U.S. Agency for Inter-
national Development or to an inter-
governmental organization, such as the 
World Food Program. 

(e)(1) The OMB guidance at subparts 
A through E of 2 CFR part 200, and the 
corresponding provisions of 2 CFR part 
400 and of this part, apply to all awards 
by FAS under the USDA LRP Program 
to all recipients that are private vol-
untary organizations or cooperatives, 
including a private voluntary organiza-
tion that is a foreign organization, as 
defined in 2 CFR 200.47, and a coopera-
tive that is a for-profit entity or a for-
eign organization. Subpart F of 2 CFR 
part 200, and the corresponding provi-
sions of 2 CFR part 400 and this part, 
apply only to awards by FAS to recipi-
ents that are private voluntary organi-
zations or non-profit cooperatives but 
that are not foreign organizations. The 
OMB guidance at 2 CFR part 200, and 
the provisions of 2 CFR part 400 and of 
this part, do not apply to an award by 
FAS under the USDA LRP Program to 
a recipient that is a foreign public enti-
ty, as defined in 2 CFR 200.46, and, 
therefore, they do not apply to an 
intergovernmental organization. 

(2) The OMB guidance at subparts A 
through E of 2 CFR part 200, and the 
corresponding provisions of 2 CFR part 
400 and of this part, apply to all sub-
awards to all subrecipients under this 
part, except in cases: 
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(i) Where the subrecipient is a for-
eign public entity; or 

(ii) Where FAS determines that the 
application of these provisions to a 
subaward to a subrecipient that is a 
foreign organization would be incon-
sistent with the international obliga-
tions of the United States or the stat-
utes or regulations of a foreign govern-
ment or would not be in the best inter-
est of the United States. 

§ 1590.2 Definitions. 
These are definitions for terms used 

in this part. The definitions in 2 CFR 
part 200, as supplemented in 2 CFR part 
400, are also applicable to this part, 
with the exception that, if a term that 
is defined in this section is defined dif-
ferently in 2 CFR part 200 or part 400, 
the definition in this section will apply 
to such term as used in this part. 

Activity means a discrete undertaking 
within a project to be carried out by a 
recipient, directly or through a sub-
recipient, that is specified in an agree-
ment and is intended to fulfill a spe-
cific objective of the agreement. 

Agreement means a legally binding 
grant or cooperative agreement en-
tered into between FAS and a recipient 
to implement a field-based project 
under the USDA LRP Program. 

Codex Alimentarius means the pro-
gram of the United Nations Food and 
Agriculture Organization and the 
World Health Organization that was 
created to develop food standards, 
guidelines, and related texts, such as 
codes of practice to protect the health 
of consumers, ensure fair trade prac-
tices in the food trade, and promote 
the coordination of all food standards 
work undertaken by international gov-
ernmental and nongovernmental orga-
nizations. 

Cooperative means a private sector or-
ganization whose members own and 
control the organization and share in 
its services and its profits and that 
provides business services and outreach 
in cooperative development for its 
membership. 

Cost sharing or matching means the 
portion of project expenses, or nec-
essary goods and services provided to 
carry out the project, not paid or ac-
quired with Federal funds. The term 
may include cash or in-kind contribu-

tions provided by recipients, subrecipi-
ents, foreign public entities, foreign or-
ganizations, or private donors. 

Country of origin means the country 
in which the procured commodities 
were produced. 

Developing country means a country 
that has a shortage of foreign exchange 
earnings and has difficulty meeting all 
of its food needs through commercial 
channels. 

Development assistance means an ac-
tivity or activities that will enhance 
the availability of, access to, or the 
utilization of adequate food to meet 
the caloric and nutritional needs of 
populations suffering from chronic food 
insecurity, or enhance the ability of 
such populations to build assets to pro-
tect against chronic food insecurity. 

Disaster means an event or a series of 
events that creates a need for emer-
gency food assistance by threatening 
or resulting in significantly decreased 
availability of, or access to, food or the 
erosion of the ability of populations to 
meet food needs. Disasters include, but 
are not limited to, natural events such 
as floods, earthquakes, and drought; 
crop failure; disease; civil strife and 
war; and economic turmoil. Disasters 
can be characterized as slow or rapid- 
onset. The situation caused by a dis-
aster is a ‘‘food crisis.’’ 

Disburse means to make a payment to 
liquidate an obligation. 

Eligible commodity means an agricul-
tural commodity, or the product of an 
agricultural commodity, that is pro-
duced in and procured from a devel-
oping country, and that meets each nu-
tritional, quality, and labeling stand-
ard of the target country, as deter-
mined by the Secretary of Agriculture, 
as well as any other criteria specified 
in section § 1590.6(b). 

Emergency response means an activity 
that is designed to meet the urgent 
food and nutritional needs of those af-
fected by acute or transitory food inse-
curity as a result of a disaster. 

FAS means the Foreign Agricultural 
Service of the United States Depart-
ment of Agriculture. 

FAS-provided funds means U.S. dol-
lars provided under an agreement to a 
recipient, or through a subagreement 
to a subrecipient, for expenses for the 
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purchase, ocean and overland transpor-
tation, and storage and handling of the 
procured commodities; expenses in-
volved in the administration, moni-
toring, and evaluation of the activities 
under the agreement; and operational 
costs related to the implementation of 
the field-based project under the agree-
ment. 

Field-based project or project means 
the totality of the activities to be car-
ried out by a recipient, directly or 
through a subrecipient, to fulfill the 
objectives of an agreement. It can ei-
ther stand alone or be an add-on com-
ponent to another program that pro-
vides other forms of assistance to the 
food insecure. 

Food assistance means assistance that 
is provided to members of a targeted 
vulnerable group to meet their food 
needs. 

Local procurement means the procure-
ment of food by a recipient, directly or 
through a subrecipient, in the target 
country to assist beneficiaries within 
that same country. The use of food 
vouchers to obtain food under an agree-
ment is a form of local procurement. 

Overland transportation means any 
transportation other than ocean trans-
portation. It includes internal trans-
portation within the target country 
and regional transportation within the 
target region. 

Private voluntary organization means a 
not-for-profit, nongovernmental orga-
nization (in the case of a United States 
organization, an organization that is 
exempt from Federal income taxes 
under section 501(c)(3) of the Internal 
Revenue Code of 1986) that receives 
funds from private sources, voluntary 
contributions of money, staff time, or 
in-kind support from the public, and 
that is engaged in or is planning to en-
gage in voluntary, charitable, or devel-
opment assistance activities (other 
than religious activities). 

Procured commodities means the eligi-
ble commodities that are procured by a 
recipient, directly or through a sub-
recipient, under an agreement. 

Program Income means funds received 
by a recipient or subrecipient as a di-
rect result of carrying out an approved 
activity under an agreement. The term 
includes but is not limited to income 
from fees for services performed, the 

use or rental of real or personal prop-
erty acquired under a Federal award, 
the sale of items fabricated under a 
Federal award, license fees, and royal-
ties on patents and copyrights, and 
principal and interest on loans made 
with Federal award funds. Program in-
come does not include FAS-provided 
funds or interest earned on such funds; 
or funds provided for cost sharing or 
matching contributions, refunds or re-
bates, credits, discounts, or interest 
earned on any of them. 

Purchase country means a developing 
country in which the procured com-
modities are purchased. 

Recipient means an entity that enters 
into an agreement with FAS and re-
ceives FAS-provided funds to carry out 
activities under the agreement. The 
term recipient does not include a sub-
recipient. 

Regional procurement means the pro-
curement of food by a recipient, di-
rectly or through a subrecipient, in a 
developing country that is located on 
the same continent as the target coun-
try. Regional procurement does not in-
clude the purchase of food in the target 
country. 

Subrecipient means an entity that en-
ters into a subagreement with a recipi-
ent for the purpose of implementing in 
the target country activities described 
in an agreement. The term does not in-
clude an individual that is a bene-
ficiary under the agreement. 

Target country means the developing 
country in which activities are imple-
mented under an agreement. 

Target region means the continent on 
which the target country is located or 
nearby. 

USDA means the United States De-
partment of Agriculture. 

Voluntary committed cost sharing or 
matching contributions means cost shar-
ing or matching contributions specifi-
cally pledged on a voluntary basis by 
an applicant in its proposal, which be-
come binding as part of an agreement. 
Voluntary committed cost sharing or 
matching contributions may be pro-
vided in the form of cash or in-kind 
contributions. 
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§ 1590.3 Eligibility and conflicts of in-
terest. 

(a)(1) A private voluntary organiza-
tion or a cooperative is eligible to sub-
mit an application under this part to 
become a recipient under the USDA 
LRP Program if it is either registered 
with the Administrator of the U.S. 
Agency for International Development 
or FAS has determined that such reg-
istration is impracticable. FAS will set 
forth specific eligibility information, 
including any factors or priorities that 
will affect the eligibility of an appli-
cant or application for selection, in the 
full text of the applicable notice of 
funding opportunity posted on the U.S. 
Government Web site for grant oppor-
tunities. 

(2) FAS may give preference for fund-
ing to eligible entities that have, or are 
working toward, projects under the 
McGovern-Dole International Food for 
Education and Child Nutrition Pro-
gram established under section 3107 of 
the Farm Security and Rural Invest-
ment Act of 2002 (7 U.S.C. 1736o–1). 

(b) Applicants, recipients, and sub-
recipients must comply with policies 
established by FAS pursuant to 2 CFR 
400.2(a), and with the requirements in 2 
CFR 400.2(b), regarding conflicts of in-
terest. 

§ 1590.4 Application process. 

(a) An applicant seeking to enter into 
an agreement with FAS must submit 
an application, in accordance with this 
section, that sets forth its proposal to 
carry out activities under the USDA 
LRP Program in a proposed target 
country(ies). An application must con-
tain the items specified in paragraph 
(b) of this section and any other items 
required by the notice of funding op-
portunity and must be submitted elec-
tronically to FAS at the address set 
forth in the notice of funding oppor-
tunity. 

(b) An applicant must include the fol-
lowing items in its application: 

(1) A completed Form SF–424, which 
is a standard application for Federal 
assistance; 

(2) An introduction and impact anal-
ysis, as specified in the notice of fund-
ing opportunity; 

(3) A plan of operation that contains 
the elements specified in the notice of 
funding opportunity; 

(4) A summary line item budget and 
a budget narrative that indicate: 

(i) The amount(s) of any FAS-pro-
vided funds, program income, and vol-
untary committed cost sharing or 
matching contributions that the appli-
cant proposes to use to fund: 

(A) Administrative costs; 
(B) Commodity procurement costs, 

including costs for locally and region-
ally procured commodities, and food 
vouchers; 

(C) Transportation, storage, and han-
dling costs; and 

(D) Activity costs; 
(ii) Where applicable, how the appli-

cant’s indirect cost rate will be applied 
to each type of expense; and 

(iii) The amount of funding that will 
be provided to each proposed sub-
recipient under the agreement; 

(5) A project-level results framework 
that outlines the changes that the ap-
plicant expects to accomplish through 
the proposed project and is based on 
the USDA LRP Program-level results 
framework; 

(6) Unless otherwise specified in the 
notice of funding opportunity, an eval-
uation plan that describes the proposed 
design, methodology, and time frame 
of the project’s evaluation activities, 
and how the applicant intends to man-
age these activities, and that will in-
clude a baseline study, interim evalua-
tion, final evaluation, and any applica-
ble special studies; and 

(7) Any additional required items set 
forth in the notice of funding oppor-
tunity. 

(c) Each applicant (unless the appli-
cant has an exception approved by FAS 
under 2 CFR 25.110(d)) is required to: 

(1) Be registered in the System for 
Award Management (SAM) before sub-
mitting its application; 

(2) Provide a valid unique entity 
identifier in its application; and 

(3) Continue to maintain an active 
SAM registration with current infor-
mation at all times during which it has 
an active Federal award or an applica-
tion or plan under consideration by a 
Federal awarding agency. 
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§ 1590.5 Agreements. 
(a) After FAS approves a proposal by 

an applicant, FAS will negotiate an 
agreement with the applicant. The 
agreement will set forth the obliga-
tions of FAS and the recipient. 

(b) The agreement will specify the 
general information required in 2 CFR 
200.210(a), as applicable. 

(c) The agreement will incorporate 
general terms and conditions, pursuant 
to 2 CFR 200.210(b), as applicable. 

(d) To the extent that this informa-
tion is not already included in the 
agreement pursuant to paragraphs (b) 
and (c) of this section, the agreement 
will also include the following: 

(1) A plan of operation, which will in-
clude the following: 

(i) The objectives to be accomplished 
under the project; 

(ii) A detailed description of each ac-
tivity to be implemented; 

(iii) The target country(ies) and the 
areas of the target country(ies) in 
which the activities will be imple-
mented; 

(iv) The method(s) and criteria for se-
lecting the beneficiaries of the activi-
ties; 

(v) Any contributions for cost shar-
ing or matching, including cash and 
non-cash contributions, that the recipi-
ent expects to receive from non-FAS 
sources that: 

(A) Are critical to the implementa-
tion of the activities; or 

(B) Enhance the implementation of 
the activities; 

(vi) Any subrecipient that will be in-
volved in the implementation of the 
activities, and the criteria for selecting 
a subrecipient that has not yet been 
identified; 

(vii) Any other governmental or non-
governmental entities that will be in-
volved in the implementation of the 
activities; and 

(viii) Any additional items specified 
by FAS during the negotiation of the 
agreement; 

(2) Requirements relating to the pro-
curement of the eligible commodities, 
as set forth in § 1590.6; 

(3) A budget, which will set forth the 
maximum amounts of FAS-provided 
funds, program income, and voluntary 
committed cost sharing or matching 

contributions that may be used for 
each line item; and 

(4) Performance goals for the agree-
ment, including a list of results to be 
achieved by the activities and cor-
responding indicators, targets, and 
time frames. 

(e) The agreement will also include 
specific terms and conditions, and cer-
tifications and representations, includ-
ing the following: 

(1) The agreement will prohibit the 
use of the procured commodities, food 
vouchers, or cash transfers for any pur-
pose other than food assistance; 

(2) The agreement will prohibit the 
resale or transshipment of the procured 
commodities by the recipient to a 
country other than the target country 
specified in the agreement for so long 
as the recipient has title to such com-
modities; 

(3) The recipient will assert that it 
has taken action to ensure that any el-
igible commodities that will be pro-
cured regionally will be imported free 
from all customs, duties, tolls, and 
taxes. The recipient must submit infor-
mation to FAS to support this asser-
tion; 

(4) The recipient will assert that, to 
the best of its knowledge, the eligible 
commodities can be procured locally or 
regionally without a disruptive impact 
on farmers located in, or the economy 
of, the target country or any country 
in the target region. The recipient will 
also assert that, to the best of its 
knowledge, the eligible commodities 
can be procured without unduly dis-
rupting world prices for agricultural 
commodities or normal patterns of 
commercial trade with foreign coun-
tries. The recipient must submit infor-
mation to FAS to support these asser-
tions; and 

(5) The recipient will assert that ade-
quate transportation and storage fa-
cilities are available in the target 
country to prevent spoilage or waste of 
the eligible commodities. The recipient 
must submit information to FAS to 
support these assertions. 

(f) FAS may enter into a multi-
country agreement. 

(g) FAS may provide funds under a 
multiyear agreement contingent upon 
the availability of funds. 
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§ 1590.6 Procurement of eligible com-
modities. 

(a)(1) When using funds provided by 
FAS under the USDA LRP Program to 
make a local or regional procurement 
of food, including through the use of 
food vouchers, the recipient, or a sub-
recipient, must procure eligible com-
modities. 

(2) The agreement will specify the 
types of eligible commodities approved 
for procurement; the approved pur-
chase country(ies); and the approved 
method(s) of procurement (local pro-
curement, regional procurement, food 
vouchers, or a combination of these 
methods). The agreement will prohibit 
the recipient from procuring eligible 
commodities from any country not 
specified in the agreement or utilizing 
methods of procurement that differ 
from those approved in the agreement. 

(b) In carrying out an agreement, the 
recipient must comply with the fol-
lowing requirements, as applicable, re-
lating to the procurement of eligible 
commodities under the agreement: 

(1) The recipient must procure eligi-
ble commodities at a reasonable mar-
ket price with respect to the economy 
of the purchase country, as determined 
by FAS. 

(2) If the recipient procures eligible 
commodities that are grains, legumes, 
and pulses, the commodities must meet 
the food safety standards of the target 
country; provided, however, that if the 
target country does not have food safe-
ty standards for grains, legumes, and 
pulses, then the recipient must ensure 
that such commodities meet the Codex 
Alimentarius Recommended Inter-
national Code of Practice: General 
Principles of Food Hygiene CAC/RCP 1– 
1969 Rev 4–2003, including Annex Hazard 
Analysis and Critical Control Point 
(HACCP) System and Guidelines. 

(3) If the recipient procures eligible 
commodities that are food products 
other than grains, legumes or pulses, 
such as processed foods, fortified blend-
ed foods, and enriched foods, the com-
modities must comply, in terms of raw 
materials, composition, or manufac-
ture, unless otherwise specified in the 
agreement, with the Codex 
Alimentarius Recommended Inter-
national Code of Practice: General 
Principles of Food Hygiene CAC/RCP 1– 

1969 Rev 4–2003 including Annex Hazard 
Analysis and Critical Control Point 
(HACCP) System and Guidelines. 

(4) If the recipient procures eligible 
commodities that are cereals, 
groundnuts, or tree nuts, or food prod-
ucts derived from or containing cere-
als, groundnuts, or tree nuts, the com-
modities must be tested for aflatoxin 
and have their moisture content cer-
tified. The maximum acceptable total 
aflatoxin level is 20 parts per billion, 
the U.S. Food and Drug Administration 
action level for aflatoxin in human 
foods. 

(5) If the recipient procures an un-
processed commodity, it must ensure 
that the commodity has been produced 
either in the target country or in an-
other developing country within the 
target region. 

(6) If the recipient purchases a proc-
essed commodity, it must ensure that 
the processing took place, and the pri-
mary ingredient has been produced, ei-
ther in the target country or in an-
other developing country within the 
target region. The primary ingredient 
is determined on the basis of weight in 
the case of solid foods, or volume in the 
case of liquids. 

(7) If the recipient purchases eligible 
commodities through a competitive 
tender, the recipient must specify the 
minimally acceptable commodity spec-
ifications and food safety and quality 
assurance standards in the tender. Pur-
chases that are made from commercial 
wholesalers in a local or regional mar-
ket must meet the food safety and 
quality assurance standards specified 
in paragraphs (b)(2), (3) and (4) of this 
section. 

(8) The recipient must enter into a 
contract that complies with this para-
graph for every local or regional pro-
curement of eligible commodities, 
other than through food vouchers, from 
a commodity vendor. The recipient 
must ensure that the contract between 
the recipient and the commodity ven-
dor clearly specifies the country of ori-
gin and specific market(s) in which the 
procurement will take place, com-
modity safety and quality assurance 
standards, product specifications, price 
per metric ton, and delivery terms. Re-
cipients will be required to make such 
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contracts available to FAS upon re-
quest. 

(9) The recipient must enter into a 
contract with an established inspection 
service to survey and report on the 
safety, quality, and condition of all 
procured commodities, other than 
those procured through food vouchers, 
prior to their shipment and distribu-
tion. The recipient will be required to 
submit any survey reports or certifi-
cates issued by such inspection service 
to FAS upon request. 

(10) The recipient must enter into a 
contract with each vendor expected to 
redeem food vouchers distributed under 
an agreement that specifies the condi-
tions under which the vouchers will be 
redeemed for food. The recipient must 
ensure that beneficiaries use food 
vouchers to purchase eligible commod-
ities that meet the food safety and 
quality assurance standards specified 
in paragraphs (b)(2), (3) and (4) of this 
section. 

(c) The agreement will require the re-
cipient to submit a procurement plan 
for FAS’s approval within the time pe-
riod specified in the agreement. The 
procurement plan will include time pe-
riods, broken down by month, for com-
modity procurement, delivery, and dis-
tribution and, where applicable, the 
distribution of food vouchers. The 
agreement will require the recipient to 
comply with the procurement plan, as 
approved by FAS, and will prohibit the 
recipient from making any changes to 
the procurement plan without obtain-
ing the prior written approval of FAS. 

§ 1590.7 Payments. 
(a) If the agreement authorizes the 

payment of FAS-provided funds, FAS 
will generally provide the funds to the 
recipient on an advance payment basis, 
in accordance with 2 CFR 200.305(b). In 
addition, the following procedures will 
apply to advance payments: 

(1) A recipient may request advance 
payments of FAS-provided funds, up to 
the total amount specified in the 
agreement. When making an advance 
payment request, a recipient must pro-
vide, for each agreement for which it is 
requesting an advance, total expendi-
tures to date; an estimate of expenses 
to be covered by the advance; total ad-
vances previously requested, if any; the 

amount of cash on hand from the pre-
ceding advance; and, if necessary, a re-
quest to roll over any unused funds 
from the preceding advance to the cur-
rent request period. The advance pay-
ment request must take into account 
any program income earned since the 
preceding advance. 

(2) Whenever possible, the recipient 
should consolidate advance payment 
requests to cover anticipated cash 
needs for all food assistance program 
awards made by FAS to the recipient. 
A recipient may request advance pay-
ments with no minimum time required 
between requests. 

(3) A recipient must minimize the 
amount of time that elapses between 
the transfer of funds by FAS and the 
disbursement of funds by the recipient. 
A recipient must fully disburse funds 
from the preceding advance before it 
submits a new advance request for the 
same agreement, with the exception 
that the recipient may request to re-
tain the balance of any funds that have 
not been disbursed and roll it over into 
a new advance request if the new ad-
vance request is made within 90 days 
after the preceding advance was made. 

(4) FAS will review all requests to 
roll over unexpended funds from the 
preceding advance that have not been 
disbursed and make a decision based on 
the merits of the request. FAS will 
consider factors such as the amount of 
funding that the recipient is requesting 
to roll over, the length of time that the 
recipient has been in possession of the 
funds, any unforeseen or extenuating 
circumstances, the recipient’s history 
of performance, and findings from re-
cent financial audits or compliance re-
views. 

(5) FAS will not approve any request 
for an advance or rollover of funds if 
the most recent financial report, as 
specified in the agreement, is past due, 
or if any required report, as specified in 
any open agreement between the re-
cipient and FAS or the Commodity 
Credit Corporation (CCC), is more than 
three months in arrears. 

(6)(i) A recipient must return to FAS 
any funds advanced by FAS that have 
not been disbursed as of the 91st day 
after the advance was made; provided, 
however, that paragraphs (a)(6)(ii) and 
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(iii) of this section will apply if the re-
cipient submits a request to FAS be-
fore that date to roll over the funds 
into a new advance. 

(ii) If a recipient submits a request to 
roll over funds into a new advance, and 
FAS approves the rollover of funds, 
such funds will be considered to have 
been advanced on the date that the re-
cipient receives the approval notice 
from FAS, for the purposes of com-
plying with the requirement in para-
graph (a)(6)(i) of this section. 

(iii) If a recipient submits a request 
to roll over funds into a new advance, 
and FAS does not approve the rollover 
of some or all of the funds, such funds 
must be returned to FAS. 

(iv) If the recipient must return 
funds to FAS in accordance with para-
graph (a)(6) of this section, the recipi-
ent must return the funds on the later 
of five business days after the 91st day 
after the funds were advanced, or five 
business days after the date on which 
the recipient receives notice from FAS 
that it has denied the recipient’s re-
quest to roll over the funds; provided, 
however, that FAS may specify a dif-
ferent date for the return of funds in a 
written communication to the recipi-
ent. 

(7) Except as may otherwise be pro-
vided in the agreement, the recipient 
must deposit and maintain in an in-
sured bank account located in the 
United States all funds advanced by 
FAS. The account must be interest- 
bearing, unless one of the exceptions in 
2 CFR 200.305(b)(8) applies, or FAS de-
termines that this requirement would 
constitute an undue burden. A recipi-
ent will not be required to maintain a 
separate bank account for advance pay-
ments of FAS-provided funds. However, 
a recipient must be able to separately 
account for the receipt, obligation, and 
expenditure of funds under each agree-
ment. 

(8) A recipient may retain, for admin-
istrative purposes, up to $500 per Fed-
eral fiscal year of any interest earned 
on funds advanced under an agreement. 
The recipient must remit to the U.S. 
Department of Health and Human 
Services, Payment Management Sys-
tem, any additional interest earned 
during the Federal fiscal year on such 

funds, in accordance with the proce-
dures in 2 CFR 200.305(b)(9). 

(b) If a recipient is required to pay 
funds to FAS in connection with an 
agreement, the recipient must make 
such payment in U.S. dollars, unless 
otherwise approved in advance by FAS. 

§ 1590.8 Transportation of procured 
commodities. 

(a) The recipient must acquire all 
transportation of procured commod-
ities under the USDA LRP Program. 
FAS will pay for the transportation, as 
provided for in the agreement, through 
an advance payment or reimbursement 
to the recipient. 

(b) A recipient that acquires ocean 
transportation in accordance with 
paragraph (a) of this section must com-
ply with the requirements of 46 U.S.C. 
55305, regarding carriage on U.S.-flag 
vessels. 

(c) The recipient may only use the 
services of a transportation company 
that is legally operating in the target 
country or another country within the 
target region, and that would not have 
a conflict of interest in transporting 
the commodities. 

(d) The recipient must declare in the 
transportation contract the point at 
which the ocean carrier or overland 
transportation company will take cus-
tody of the eligible commodities to be 
transported. 

§ 1590.9 Entry, handling, and labeling 
of procured commodities and notifi-
cation requirements. 

(a) The recipient must make all nec-
essary arrangements for receiving re-
gionally procured commodities in the 
target country, including obtaining ap-
propriate approvals for entry and tran-
sit. The recipient must make arrange-
ments with the target country govern-
ment for all regionally procured com-
modities to be imported and distrib-
uted free from all customs duties, tolls, 
and taxes, unless otherwise specified in 
the agreement. 

(b) The recipient must, as provided in 
the agreement, arrange for trans-
porting, storing, and distributing the 
procured commodities from the des-
ignated point and time where title to 
the commodities passes to the recipi-
ent. 
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(c) The recipient must store and 
maintain all of the procured commod-
ities in good condition from the time of 
delivery at the port of entry or the 
point of receipt from the commodity 
vendor(s) until their distribution. 

(d)(1) If a recipient arranges for the 
packaging or repackaging of the pro-
cured commodities, the recipient must 
ensure that the packaging: 

(i) Is plainly labeled in the language 
of the target country; 

(ii) Contains the name of the pro-
cured commodities; 

(iii) Contains the name of the coun-
try of origin; 

(iv) Includes a statement indicating 
that the procured commodities are 
being furnished through a project fund-
ed by the United States Department of 
Agriculture; and 

(v) Includes a statement indicating 
that the procured commodities must 
not be sold, bartered, or exchanged. 

(2) If a recipient distributes procured 
commodities that are prepackaged or 
not packaged, the recipient must dis-
play a sign at the distribution site that 
includes the name of the procured com-
modities, the country of origin, a 
statement indicating that the procured 
commodities are being furnished 
through a project funded by the United 
States Department of Agriculture, and 
a statement indicating that the pro-
cured commodities must not be sold, 
bartered, or exchanged. 

(3) If a recipient distributes food 
vouchers or cash transfers, the recipi-
ent must display a sign at the distribu-
tion site that includes a statement in-
dicating that the food vouchers or cash 
transfers are being furnished through a 
project funded by the United States 
Department of Agriculture. The recipi-
ent must ensure that all paper vouch-
ers or receipts for electronic vouchers 
are printed with a statement indi-
cating that the vouchers are being fur-
nished through a project funded by the 
United States Department of Agri-
culture. The vouchers must also in-
clude a statement indicating that they 
must not be sold, bartered, or ex-
changed. 

(e) The recipient must ensure that 
signs are displayed at all activity im-
plementation and commodity, food 
voucher, or cash transfer distribution 

sites to inform beneficiaries that fund-
ing for the project was provided by the 
United States Department of Agri-
culture. 

(f) The recipient must also ensure 
that all public communications in rela-
tion to the project, the activities, or 
the procured commodities, whether 
made through print, broadcast, digital, 
or other media, include a statement ac-
knowledging that funding was provided 
by the United States Department of 
Agriculture. 

(g) FAS may waive compliance with 
one or more of the labeling and notifi-
cation requirements in paragraphs (d), 
(e) and (f) of this section if a recipient 
demonstrates to FAS that the require-
ment presents a safety or security risk 
in the target country. If a recipient de-
termines that compliance with a label-
ing or notification requirement poses 
an imminent threat of destruction of 
property, injury, or loss of life, the re-
cipient must submit a waiver request 
to FAS as soon as possible. The recipi-
ent will not have to comply with such 
requirement during the period prior to 
the issuance of a waiver determination 
by FAS. A recipient may submit a 
written request for a waiver at any 
time after the agreement has been 
signed. 

(h) In exceptional circumstances, 
FAS may, on its own initiative, waive 
one or more of the labeling and notifi-
cation requirements in paragraphs (d), 
(e) and (f) of this section for pro-
grammatic reasons. 

§ 1590.10 Damage to or loss of pro-
cured commodities. 

(a) The recipient will be responsible 
for the procured commodities following 
the transfer of title to the procured 
commodities from the commodity ven-
dor(s) to the recipient. FAS may re-
quire the recipient to purchase trans-
portation insurance against com-
modity loss or damage. 

(b) A recipient must inform FAS, in 
the manner and within the time period 
set forth in the agreement, of any dam-
age to or loss of the procured commod-
ities that occurs following the transfer 
of title to the procured commodities to 
the recipient. The recipient must take 
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all steps necessary to protect its inter-
ests and the interests of FAS with re-
spect to any damage to or loss of the 
procured commodities that occurs after 
title has been transferred to the recipi-
ent. 

(c) The recipient will be responsible 
for arranging for an independent cargo 
surveyor to inspect any procured com-
modities transported by ocean upon 
discharge from the vessel and to pre-
pare a survey or outturn report. The 
report must show the quantity and 
condition of the procured commodities 
discharged from the vessel and must 
indicate the most likely cause of any 
damage noted in the report. The report 
must also indicate the time and place 
when the survey took place. All dis-
charge surveys must be conducted con-
temporaneously with the discharge of 
the vessel, unless FAS determines that 
failure to do so was justified under the 
circumstances. For procured commod-
ities shipped on a through bill of lad-
ing, the recipient must also obtain a 
delivery survey. All surveys obtained 
by the recipient must, to the extent 
practicable, be conducted jointly by 
the surveyor, the recipient, and the 
carrier, and the survey report must be 
signed by all three parties. The recipi-
ent must obtain a copy of each dis-
charge or delivery survey report within 
45 days after the completion of the sur-
vey. The recipient must make each 
such report available to FAS upon re-
quest, or in the manner specified in the 
agreement. FAS will reimburse the re-
cipient for the reasonable costs of 
these services, as determined by FAS, 
in the manner specified in the agree-
ment. 

(d) When procured commodities are 
transported overland, the recipient will 
ensure that overland transportation 
contracts include a requirement that a 
loading and offloading report be pre-
pared and provided to the recipient. 
The report must show the quantity and 
condition of the procured commodities 
loaded on the overland conveyance, as 
well as the time and place that the 
loading and offloading occurred. The 
recipient must obtain a copy of the re-
port from the overland transportation 
company within 45 days after the com-
pletion of the commodity delivery. The 
recipient must make each such report 

available to FAS upon request, or in 
the manner specified in the agreement. 
FAS will reimburse the recipient for 
the reasonable costs of these services, 
as determined by FAS, in the manner 
specified in the agreement. 

(e) If procured commodities are dam-
aged or lost during the time that they 
are in the care of an ocean carrier or 
overland transportation company: 

(1) The recipient must ensure that 
any reports, narrative chronology, or 
other commentary prepared by the 
independent cargo surveyor, and any 
such documentation prepared by a port 
authority, stevedoring service, or cus-
toms official, or an official of the tran-
sit or target country government or 
the transportation company, are pro-
vided to FAS; 

(2) The recipient must provide to 
FAS the names and addresses of any 
individuals known to be present at the 
time of discharge or unloading, or dur-
ing the survey, who can verify the 
quantity of damaged or lost procured 
commodities; 

(3) If the damage or loss occurred 
with respect to a bulk shipment on an 
ocean carrier, the recipient must en-
sure that the independent cargo sur-
veyor: 

(i) Observes the discharge of the 
cargo; 

(ii) Reports on discharging methods, 
including scale type, calibrations, and 
any other factors that may affect the 
accuracy of scale weights, and, if scales 
are not used, states the reason therefor 
and describes the actual method used 
to determine weight; 

(iii) Estimates the quantity of cargo, 
if any, lost during discharge through 
carrier negligence; 

(iv) Advises on the quality of 
sweepings; 

(v) Obtains copies of port or vessel 
records, if possible, showing the quan-
tity discharged; and 

(vi) Notifies the recipient imme-
diately if the surveyor has reason to 
believe that the correct quantity was 
not discharged or if additional services 
are necessary to protect the cargo; and 

(4) If the damage or loss occurred 
with respect to a container shipment 
on an ocean carrier, the recipient must 
ensure that the independent cargo sur-
veyor lists the container numbers and 
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seal numbers shown on the containers, 
indicates whether the seals were intact 
at the time the containers were 
opened, and notes whether the con-
tainers were in any way damaged. 

(e) If the recipient has title to the 
procured commodities, and procured 
commodities valued in excess of $5,000 
are damaged at any time prior to their 
distribution under the agreement, re-
gardless of the party at fault, the re-
cipient must immediately arrange for 
an inspection by a public health offi-
cial or other competent authority ap-
proved by FAS and provide to FAS a 
certification by such public health offi-
cial or other competent authority re-
garding the exact quantity and condi-
tion of the damaged commodities. The 
value of damaged procured commod-
ities must be determined on the basis 
of the commodity acquisition, trans-
portation, and related costs incurred 
by the recipient and paid by FAS with 
respect to such commodities. The re-
cipient must inform FAS of the results 
of the inspection and indicate whether 
the damaged procured commodities 
are: 

(1) Fit for the use authorized in the 
agreement and, if so, whether there has 
been a diminution in quality; or 

(2) Unfit for the use authorized in the 
agreement. 

(f)(1) If the recipient has title to the 
procured commodities, the recipient 
must arrange for the recovery of that 
portion of the procured commodities 
designated as suitable for the use au-
thorized in the agreement. The recipi-
ent must dispose of procured commod-
ities that are unfit for such use in the 
following order of priority: 

(i) Sale for the most appropriate use, 
i.e., animal feed, fertilizer, industrial 
use, or another use approved by FAS, 
at the highest obtainable price; 

(ii) Donation to a governmental or 
charitable organization for use as ani-
mal feed or another non-food use; or 

(iii) Destruction of the procured com-
modities if they are unfit for any use, 
in such manner as to prevent their use 
for any purpose. 

(2) The recipient must arrange for all 
U.S. Government markings to be oblit-
erated or removed before the procured 
commodities are transferred by sale or 

donation under paragraph (f)(1) of this 
section. 

(g) A recipient may retain any pro-
ceeds generated by the disposal of the 
procured commodities in accordance 
with paragraph (f)(1) of this section and 
must use the retained proceeds for ex-
penses related to the disposal of the 
procured commodities and for activi-
ties specified in the agreement. 

(h) The recipient must notify FAS 
immediately and provide detailed in-
formation about the actions taken in 
accordance with paragraph (f) of this 
section, including the quantities, val-
ues, and dispositions of procured com-
modities determined to be unfit. 

§ 1590.11 Claims for damage to or loss 
of procured commodities. 

(a) The recipient will be responsible 
for claims arising out of damage to or 
loss of a quantity of the procured com-
modities after the transfer of title to 
the procured commodities from the 
commodity vendor(s) to the recipient. 

(b) If the recipient has title to pro-
cured commodities that have been 
damaged or lost, and the value of the 
damaged or lost procured commodities 
is estimated to be in excess of $20,000, 
the recipient must: 

(1) Notify FAS immediately and pro-
vide detailed information about the 
circumstances surrounding such dam-
age or loss, the quantity of damaged or 
lost procured commodities, and the 
value of the damage or loss; 

(2) Promptly upon discovery of the 
damage or loss, initiate a claim arising 
out of such damage or loss, including, 
if appropriate, initiating an action to 
collect pursuant to a commercial in-
surance contract; 

(3) Take all necessary action to pur-
sue the claim diligently and within any 
applicable periods of limitations; and 

(4) Provide to FAS copies of all docu-
mentation relating to the claim. 

(c) If the recipient has title to pro-
cured commodities that have been 
damaged or lost, and the value of the 
damaged or lost procured commodities 
is estimated to be $20,000 or less, the 
recipient must notify FAS in accord-
ance with the agreement and provide 
detailed information about the damage 
or loss in the next report required to be 
filed under § 1590.14(e). 
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(d)(1) The value of a claim for lost 
procured commodities will be deter-
mined on the basis of the commodity 
acquisition, transportation, and re-
lated costs incurred by the recipient 
and paid by FAS with respect to such 
commodities. 

(2) The value of a claim for damaged 
procured commodities will be deter-
mined on the basis of the commodity 
acquisition, transportation, and re-
lated costs incurred by the recipient 
and paid by FAS with respect to such 
commodities, less any funds generated 
if such commodities are sold in accord-
ance with § 1590.10(f)(1). 

(e) If FAS determines that a recipi-
ent has not initiated a claim or is not 
exercising due diligence in the pursuit 
of a claim, FAS may require the recipi-
ent to assign its rights to pursue the 
claim to FAS. Failure by the recipient 
to initiate a claim or exercise due dili-
gence in the pursuit of a claim will be 
considered by FAS during the review of 
proposals for subsequent food assist-
ance awards. 

(f)(1) The recipient may retain any 
funds obtained as a result of a claims 
collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy 
or other similar form of indemnifica-
tion, but such funds must be expended 
as provided for in the agreement or for 
other purposes approved in advance by 
FAS. 

(2) FAS will retain any funds ob-
tained as a result of a claims collection 
action initiated by it under this sec-
tion; provided, however, that if the re-
cipient paid for the transportation of 
the procured commodities or a portion 
thereof, FAS will use a portion of such 
funds to reimburse the recipient for 
such expense on a prorated basis. 

§ 1590.12 Use of procured commodities, 
FAS-provided funds, and program 
income. 

(a) A recipient must use the procured 
commodities, FAS-provided funds, in-
terest, and program income in accord-
ance with the agreement. 

(b) A recipient must not use procured 
commodities, FAS-provided funds, in-
terest, or program income for any ac-
tivity or any expense incurred by the 
recipient or a subrecipient prior to the 

start date of the period of performance 
of the agreement or after the agree-
ment is suspended or terminated, with-
out the prior written approval of FAS. 

(c) A recipient must not permit the 
distribution, handling, or allocation of 
procured commodities on the basis of 
political affiliation, geographic loca-
tion, or the ethnic, tribal or religious 
identity or affiliation of the potential 
consumers or beneficiaries. 

(d) A recipient must not permit the 
distribution, handling, or allocation of 
procured commodities by the military 
forces of any government or insurgent 
group without the specific authoriza-
tion of FAS. 

(e) A recipient must not use FAS-pro-
vided funds to acquire goods and serv-
ices, either directly or indirectly 
through another party, in a manner 
that violates country-specific eco-
nomic sanction programs, as specified 
in the agreement. 

(f) A recipient may sell the procured 
commodities only if the recipient is 
disposing of damaged procured com-
modities as specified in § 1590.10. 

(g) A recipient must deposit and 
maintain all FAS-provided funds and 
program income in a bank account 
until they are used for a purpose au-
thorized under the agreement or the 
FAS-provided funds are returned to 
FAS in accordance with § 1590.7(a)(6). 
The account must be insured unless it 
is in a country where insurance is un-
available. The account must be inter-
est-bearing, unless one of the excep-
tions in 2 CFR 200.305(b)(8) applies or 
FAS determines that this requirement 
would constitute an undue burden. The 
recipient must comply with the re-
quirements in § 1590.7(a)(7) with regard 
to the deposit of advance payments by 
FAS. 

(h)(1) Except as provided in para-
graph (h)(2) of this section, a recipient 
may make adjustments within the 
agreement budget between direct cost 
line items without further approval, 
provided that the total amount of ad-
justments does not exceed ten percent 
of the Grand Total Costs, excluding 
any voluntary committed cost sharing 
or matching contributions, in the 
agreement budget. Adjustments beyond 
these limits require the prior approval 
of FAS. 
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(2) A recipient must not transfer any 
funds budgeted for participant support 
costs, as defined in 2 CFR 200.75, to 
other categories of expense without the 
prior approval of FAS. 

(i) A recipient may use FAS-provided 
funds or program income to purchase 
real or personal property only if local 
law permits the recipient to retain 
title to such property. However, the re-
cipient must not use FAS-provided 
funds or program income to pay for the 
acquisition, development, construc-
tion, alteration or upgrade of real prop-
erty that is: 

(1) Owned or managed by a church or 
other organization engaged exclusively 
in religious pursuits; or 

(2) Used in whole or in part for sec-
tarian purposes, except that a recipient 
may use FAS-provided funds or pro-
gram income to pay for repairs to or 
rehabilitation of a structure located on 
such real property to the extent nec-
essary to avoid spoilage or loss of pro-
cured commodities, but only if the 
structure is not used in whole or in 
part for any religious or sectarian pur-
poses while the procured commodities 
are stored in it. If the use of FAS-pro-
vided funds or program income to pay 
for repairs to or rehabilitation of such 
a structure is not specifically provided 
for in the agreement, the recipient 
must not use the FAS-provided funds 
or program income for this purpose 
until it receives written approval from 
FAS. 

(j) The recipient must comply with 2 
CFR 200.321 when procuring goods and 
services in the United States. When 
procuring goods and services outside of 
the United States, the recipient should 
endeavor to comply with 2 CFR 200.321 
where practicable. 

(k) As provided for in the agreement, 
the recipient must enter into a written 
contract with each provider of goods, 
services, or construction work that is 
valued in excess of the Simplified Ac-
quisition Threshold. Each such con-
tract must require the provider to 
maintain adequate records to account 
for all donated commodities, funds, or 
both furnished to the provider by the 
recipient. The recipient must submit a 
copy of the signed contracts to FAS 
upon request. 

§ 1590.13 Monitoring and evaluation 
requirements. 

(a) The recipient will be responsible 
for designing a performance moni-
toring plan for the project, obtaining 
written approval of the plan from FAS 
before putting it into effect, and man-
aging and implementing the plan, un-
less otherwise specified in the agree-
ment. 

(b) The recipient must establish base-
line values, annual targets, and life of 
activity targets for each performance 
indicator included in the recipient’s 
approved performance monitoring plan, 
unless otherwise specified in the agree-
ment. 

(c) The recipient must inform FAS, 
in the manner and within the time pe-
riod specified in the agreement, of any 
problems, delays, or adverse conditions 
that materially impair the recipient’s 
ability to meet the objectives of the 
agreement. This notification must in-
clude a statement of any corrective ac-
tions taken or contemplated by the re-
cipient, and any additional assistance 
requested from FAS to resolve the situ-
ation. 

(d) The recipient will be responsible 
for designing an evaluation plan for the 
project, obtaining written approval of 
the plan from FAS before putting it 
into effect, and arranging for an inde-
pendent third party to implement the 
evaluation, unless otherwise specified 
in the agreement. This evaluation plan 
will detail the evaluation purpose and 
scope, key evaluation questions, eval-
uation methodology, time frame, eval-
uation management, and cost. This 
plan will generally be based upon the 
evaluation plan that the recipient sub-
mitted to FAS as part of its applica-
tion, pursuant to § 1590.4(b)(6), unless 
the notice of funding opportunity spec-
ified that an evaluation plan was not 
required to be included in the applica-
tion. The recipient must ensure that 
the evaluation plan: 

(1) Is designed using the most rig-
orous methodology that is appropriate 
and feasible, taking into account avail-
able resources, strategy, current 
knowledge and evaluation practices in 
the sector, and the implementing envi-
ronment; 
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(2) Is designed to inform manage-
ment, activity implementation, and 
strategic decision-making; 

(3) Utilizes analytical approaches and 
methodologies, based on the questions 
to be addressed, project design, budg-
etary resources available, and level of 
rigor and evidence required, which may 
be implemented through methods such 
as case studies, surveys, quasi-experi-
mental designs, randomized field ex-
periments, cost-effectiveness analyses, 
implementation reviews, or a combina-
tion of methods; 

(4) Adheres to generally accepted 
evaluation standards and principles; 

(5) Uses participatory approaches 
that seek to include the perspectives of 
diverse parties and all relevant stake-
holders; and 

(6) Where possible, utilizes local con-
sultants and seeks to build local capac-
ity in evaluation. 

(e)(1) Unless otherwise provided in 
the agreement, the recipient must ar-
range for evaluations of the project to 
be conducted by an independent third 
party that: 

(i) Is financially and legally separate 
from the recipient’s organization; and 

(ii) Has staff with demonstrated 
methodological, cultural and language 
competencies, and specialized experi-
ence in conducting evaluations of 
international development programs 
involving agriculture, trade, education, 
and nutrition. 

(2) The recipient must provide a writ-
ten certification to FAS that there is 
no real or apparent conflict of interest 
on the part of any recipient staff mem-
ber or third party entity designated or 
hired to play a substantive role in the 
evaluation of activities under the 
agreement. 

(f) FAS will be considered a key 
stakeholder in all evaluations con-
ducted as part of the agreement. 

(g)(1) The recipient is responsible for 
establishing the required financial and 
human capital resources for moni-
toring and evaluation of activities 
under the agreement. The recipient 
must maintain separate budgets for 
monitoring and evaluation, and sepa-
rate budget line items for dedicated re-
cipient monitoring and evaluation staff 
and independent third-party evaluation 
contracts. 

(2) Personnel at the recipient’s head-
quarters offices and field offices with 
specialized expertise and experience in 
monitoring and evaluation may be used 
by the recipient for dedicated moni-
toring and evaluation. Unless other-
wise specified in the agreement or ap-
proved evaluation plan, all evaluations 
must be managed by the recipient’s 
evaluation experts outside of the re-
cipient’s line management for the ac-
tivities. 

(h) FAS may independently conduct 
or commission an evaluation of a sin-
gle agreement or an evaluation that in-
cludes multiple agreements. A recipi-
ent must cooperate, and comply with 
any demands for information or mate-
rials made in connection with any eval-
uation conducted or commissioned by 
FAS. Such evaluations may be con-
ducted by FAS internally or by an 
FAS-hired external evaluation con-
tractor. 

§ 1590.14 Reporting and recordkeeping 
requirements. 

(a) A recipient must comply with the 
performance and financial monitoring 
and reporting requirements in the 
agreement and 2 CFR 200.327 through 
200.329. 

(b) The recipient must submit finan-
cial reports to FAS in accordance with 
the schedule provided in the agree-
ment. Such reports must provide an ac-
curate accounting of FAS-provided 
funds, interest earned, program in-
come, and voluntary committed cost 
sharing or matching contributions. 

(c)(1) The recipient must submit per-
formance reports to FAS, in the man-
ner specified in the agreement. These 
reports must include the information 
required in 2 CFR 200.328(b)(2), includ-
ing additional pertinent information 
regarding the recipient’s progress, 
measured against established indica-
tors, baselines, and targets, towards 
achieving the expected results specified 
in the agreement. This reporting must 
include, for each performance indi-
cator, a comparison of actual accom-
plishments with the baseline and the 
targets established for the period. 
When actual accomplishments deviate 
significantly from targeted goals, the 
recipient must provide an explanation 
in the report. 
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(2) The recipient must ensure the ac-
curacy and reliability of the perform-
ance data submitted to FAS in per-
formance reports. At any time during 
the period of performance of the agree-
ment, FAS may review the recipient’s 
performance data to determine wheth-
er it is accurate and reliable. A recipi-
ent must comply with all requests 
made by FAS or an entity designated 
by FAS in relation to such reviews. 

(d) Baseline, interim, and final eval-
uation reports are required for all 
agreements for development assistance 
projects, unless otherwise specified in 
the agreement. A rapid needs assess-
ment and a final evaluation report are 
required for all agreements for emer-
gency response projects, unless other-
wise specified in the agreement. An in-
terim evaluation report is not required 
for emergency response projects, unless 
otherwise specified in the agreement. 
The reports must be submitted in ac-
cordance with the timeline provided in 
the FAS-approved evaluation plan. 
Evaluation reports submitted to FAS 
will be made public in an effort to in-
crease accountability and transparency 
and share lessons learned and best 
practices. 

(e) A recipient must submit reports 
to FAS, using a form as prescribed by 
FAS, covering the receipt, handling, 
and disposition of the procured com-
modities and, if applicable, food vouch-
ers and cash transfers. Such reports 
must be submitted to FAS, by the 
dates and for the reporting periods 
specified in the agreement, until all of 
the procured commodities and, if appli-
cable, food vouchers and cash transfers 
have been distributed and such disposi-
tion has been reported to FAS. 

(f) If requested by FAS, the recipient 
must provide to FAS additional infor-
mation or reports relating to the 
agreement. 

(g) If a recipient requires an exten-
sion of a reporting deadline, it must 
ensure that FAS receives an extension 
request at least five business days prior 
to the reporting deadline. FAS may de-
cline to consider a request for an ex-
tension that it receives after this time 
period. FAS will consider requests for 
reporting deadline extensions on a case 
by case basis and make a decision 
based on the merits of each request. 

FAS will consider factors such as un-
foreseen or extenuating circumstances 
and past performance history when 
evaluating requests for extensions. 

(h) A recipient must retain records 
and permit access to records in accord-
ance with the requirements of 2 CFR 
200.333 through 200.337. The date of sub-
mission of the final expenditure report, 
as referenced in 2 CFR 200.333, will be 
the final date of submission of the re-
ports required by paragraph (e) of this 
section, as prescribed by FAS. The re-
cipient must retain copies of and make 
available to FAS all sales receipts, 
contracts, or other documents related 
to the procurement of eligible com-
modities, as well as records of dispatch 
received from ocean carriers or over-
land transportation companies. 

§ 1590.15 Subrecipients. 

(a) A recipient may utilize the serv-
ices of a subrecipient to implement ac-
tivities under the agreement if this is 
provided for in the agreement. The sub-
recipient may receive procured com-
modities, FAS-provided funds, program 
income, or other resources from the re-
cipient for this purpose. The recipient 
must enter into a written subagree-
ment with the subrecipient and comply 
with the applicable provisions of 2 CFR 
200.331. The recipient must provide a 
copy of each subagreement to FAS, in 
the manner set forth in the agreement, 
prior to the transfer of any procured 
commodities, FAS-provided funds, or 
program income to the subrecipient. 

(b) The recipient must include the 
following requirements in the sub-
agreement: 

(1) The subrecipient is required to 
comply with the applicable provisions 
of this part and 2 CFR parts 200 and 400. 
The applicable provisions are those 
that relate specifically to subrecipi-
ents, as well as those relating to non- 
Federal entities that impose require-
ments that would be reasonable to pass 
through to subrecipients because they 
directly concern the implementation of 
one or more activities under the agree-
ment. If there is a question about 
whether a particular provision is appli-
cable, FAS will make the determina-
tion. 
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(2) The subrecipient is prohibited 
from using FAS-provided funds to ac-
quire goods and services, either di-
rectly or indirectly through another 
party, in a manner that violates coun-
try-specific economic sanction pro-
grams, as specified in the agreement. 

(3) The subrecipient must pay to the 
recipient the value of any procured 
commodities, FAS-provided funds, or 
program income that are not used in 
accordance with the subagreement, or 
that are lost, damaged, or misused as a 
result of the subrecipient’s failure to 
exercise reasonable care. 

(4) In accordance with § 1590.19 and 2 
CFR 200.501(h), a description of the ap-
plicable compliance requirements and 
the subrecipient’s compliance responsi-
bility. Methods to ensure compliance 
may include pre-award audits, moni-
toring during the agreement, and post- 
award audits. 

(c) The recipient must monitor the 
actions of a subrecipient as necessary 
to ensure that procured commodities, 
FAS-provided funds, and program in-
come provided to the subrecipient are 
used for authorized purposes in compli-
ance with applicable U.S. Federal laws 
and regulations and the subagreement 
and that performance indicator targets 
are achieved for both activities and re-
sults under the agreement. 

§ 1590.16 Noncompliance with an 
agreement. 

If a recipient fails to comply with a 
Federal statute or regulation or the 
terms and conditions of the agreement, 
and FAS determines that the non-
compliance cannot be remedied by im-
posing additional conditions, FAS may 
take one or more of the actions set 
forth in 2 CFR 200.338, including initi-
ating a claim as a remedy. FAS may 
also initiate a claim against a recipi-
ent if the procured commodities are 
damaged or lost, or the FAS-provided 
funds, interest, or program income are 
misused or lost, due to an action or 
omission of the recipient. 

§ 1590.17 Suspension and termination 
of agreements. 

(a) An agreement or subagreement 
may be suspended or terminated in ac-
cordance with 2 CFR 200.338 or 200.339. 

FAS may suspend or terminate an 
agreement if it determines that: 

(1) One of the bases in 2 CFR 200.338 
or 200.339 for termination or suspension 
by FAS has been satisfied; 

(2) The continuation of the assistance 
provided under the agreement is no 
longer necessary or desirable; or 

(3) Storage facilities are inadequate 
to prevent spoilage or waste, or dis-
tribution of the procured commodities 
will result in substantial disincentive 
to, or interference with, domestic pro-
duction or marketing in the target 
country. 

(b) If an agreement is terminated, the 
recipient: 

(1) Is responsible for the security and 
integrity of any undistributed procured 
commodities and must dispose of such 
commodities only as agreed to by FAS; 
and 

(2) Must comply with the closeout 
and post-closeout procedures specified 
in the agreement and 2 CFR 200.343 and 
200.344. 

§ 1590.18 Opportunities to object and 
appeals. 

(a) FAS will provide an opportunity 
to a recipient to object to, and provide 
information and documentation chal-
lenging, any action taken by FAS pur-
suant to § 1590.16. FAS will comply with 
any requirements for hearings, appeals, 
or other administrative proceedings to 
which the recipient is entitled under 
any other statute or regulation appli-
cable to the action involved. In the ab-
sence of such other requirements, the 
requirements set forth in this section 
will apply. 

(b) The recipient must submit its ob-
jection in writing, along with any doc-
umentation, to the FAS official speci-
fied in the agreement within 30 days 
after the date that FAS notified the re-
cipient that FAS was taking the action 
being challenged. This official will en-
deavor to notify the recipient of his or 
her determination within 60 days after 
the date that FAS received the recipi-
ent’s written objection. 

(c) The recipient may appeal the de-
termination of the official to the Ad-
ministrator, FAS. An appeal must be 
in writing and be submitted to the Of-
fice of the Administrator within 30 
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days after the date of the initial deter-
mination by the FAS official. The re-
cipient may submit additional docu-
mentation with its appeal. 

(d) The Administrator will base the 
determination on appeal upon informa-
tion contained in the administrative 
record and will endeavor to make a de-
termination within 60 days after the 
date that FAS received the appeal. The 
determination of the Administrator 
will be the final determination of FAS. 
The recipient must exhaust all admin-
istrative remedies contained in this 
section before pursuing judicial review 
of a determination by the Adminis-
trator. 

§ 1590.19 Audit requirements. 
(a) Subpart F, Audit requirements, of 

2 CFR part 200 applies to recipients and 
subrecipients under this part other 
than those that are for-profit entities, 
foreign public entities, or foreign orga-
nizations. 

(b) A recipient or subrecipient that is 
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total of at least the audit 
requirement threshold in 2 CFR 200.501 
in Federal awards from FAS, is re-
quired to obtain an audit. Such a re-
cipient or subrecipient has the fol-
lowing two options to satisfy this re-
quirement: 

(1)(i) A financial related audit (as de-
fined in the Government Auditing 
Standards, GPO Stock #020–000–00–265– 
4) of the agreement or subagreement, 
in accordance with Government Audit-
ing Standards, if the recipient or sub-
recipient receives Federal awards 
under only one FAS program; or 

(ii) A financial related audit of all 
Federal awards from FAS, in accord-
ance with Government Auditing Stand-
ards, if the recipient or subrecipient re-
ceives Federal awards under multiple 
FAS programs; or 

(2) An audit that meets the require-
ments contained in subpart F of 2 CFR 
part 200. 

(c) A recipient or subrecipient that is 
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total that is less than the 
audit requirement threshold in 2 CFR 
200.501 in Federal awards from FAS, is 
exempt from requirements for a non- 

Federal audit for that year, except as 
provided in paragraph (d) of this sec-
tion, but it must make records avail-
able for review by appropriate officials 
of Federal agencies. 

(d) FAS may require an annual finan-
cial audit of an agreement or subagree-
ment when the audit requirement 
threshold in 2 CFR 200.501 is not met. 
In that case, FAS must provide funds 
under the agreement for this purpose, 
and the recipient or subrecipient, as 
applicable, must arrange for such audit 
and submit it to FAS. 

(e) When a recipient or subrecipient 
that is a for-profit entity or a foreign 
organization is required to obtain a fi-
nancial audit under this section, it 
must provide a copy of the audit to 
FAS within 60 days after the end of its 
fiscal year. 

(f) FAS, the USDA Office of Inspector 
General, or the U.S. Government Ac-
countability Office may conduct or ar-
range for additional audits of any re-
cipients or subrecipients, including for- 
profit entities and foreign organiza-
tions. Recipients and subrecipients 
must promptly comply with all re-
quests related to such audits. If FAS 
conducts or arranges for an additional 
audit, such as an audit with respect to 
a particular agreement, FAS will fund 
the full cost of such an audit, in ac-
cordance with 2 CFR 200.503(d). 

PART 1599—McGOVERN-DOLE 
INTERNATIONAL FOOD FOR EDU-
CATION AND CHILD NUTRITION 
PROGRAM 

Sec. 
1599.1 Purpose and applicability. 
1599.2 Definitions. 
1599.3 Eligibility and conflicts of interest. 
1599.4 Application process. 
1599.5 Agreements. 
1599.6 Payments. 
1599.7 Transportation of donated commod-

ities. 
1599.8 Entry, handling, and labeling of do-

nated commodities and notification re-
quirements. 

1599.9 Damage to or loss of donated com-
modities. 

1599.10 Claims for damage to or loss of do-
nated commodities. 

1599.11 Use of donated commodities, sale 
proceeds, FAS-provided funds, and pro-
gram income. 
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1599.12 Monitoring and evaluation require-
ments. 

1599.13 Reporting and record keeping re-
quirements. 

1599.14 Subrecipients. 
1599.15 Noncompliance with an agreement. 
1599.16 Suspension and termination of 

agreements. 
1599.17 Opportunities to object and appeals. 
1599.18 Audit requirements. 
1599.19 Paperwork Reduction Act. 

AUTHORITY: 7 U.S.C. 1736o–1. 

SOURCE: 81 FR 62616, Sept. 12, 2016, unless 
otherwise noted. 

§ 1599.1 Purpose and applicability. 
(a) This part sets forth the general 

terms and conditions governing the 
award of donated commodities and 
funds by the Foreign Agricultural 
Service (FAS) to recipients under the 
McGovern-Dole International Food for 
Education and Child Nutrition Pro-
gram (McGovern-Dole Program). Under 
the McGovern-Dole Program, recipi-
ents use the donated commodities, pro-
ceeds from any sale of such commod-
ities, FAS-provided funds, and program 
income to implement a project in a for-
eign country pursuant to an agreement 
with FAS. 

(b)(1) The Office of Management and 
Budget (OMB) issued guidance on Uni-
form Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards in 2 CFR 
part 200. In 2 CFR 400.1, the United 
States Department of Agriculture 
(USDA) adopted OMB’s guidance in 
subparts A through F of 2 CFR part 200, 
as supplemented by 2 CFR part 400, as 
USDA policies and procedures for uni-
form administrative requirements, cost 
principles, and audit requirements for 
Federal awards. 

(2) The OMB guidance at 2 CFR part 
200, as supplemented by 2 CFR part 400 
and this part, applies to the McGovern- 
Dole Program, except as provided in 
paragraphs (e), (f) and (g) of this sec-
tion. 

(c) Except as otherwise provided in 
this part, other regulations that are 
generally applicable to grants and co-
operative agreements of USDA, includ-
ing the applicable regulations set forth 
in 2 CFR chapters I, II, and IV, also 
apply to the McGovern-Dole Program. 

(d) In accordance with 7 U.S.C. 1736o– 
1(e), assistance under the McGovern- 

Dole Program may be provided to pri-
vate voluntary organizations, coopera-
tives, intergovernmental organiza-
tions, governments of developing coun-
tries and their agencies, and other or-
ganizations. 

(e) The OMB guidance at 2 CFR part 
200, and the provisions of 2 CFR part 
400 and of this part, do not apply to an 
award by FAS under the McGovern- 
Dole Program to a recipient that is a 
foreign public entity, as defined in 2 
CFR 200.46, and, therefore, they do not 
apply to a foreign government or its 
agency or an intergovernmental orga-
nization. 

(f)(1) The OMB guidance at subparts 
A through E of 2 CFR part 200, as sup-
plemented by 2 CFR part 400 and this 
part, applies to all awards by FAS 
under the McGovern-Dole Program to 
all recipients that are private vol-
untary organizations, including a pri-
vate voluntary organization that is a 
foreign organization, as defined in 2 
CFR 200.47; cooperatives, including a 
cooperative that is a for-profit entity 
or a foreign organization; or other or-
ganizations, including organizations 
that are for-profit entities or foreign 
organizations, but not including inter-
governmental organizations. 

(2) The OMB guidance at subparts A 
through E of 2 CFR part 200, as supple-
mented by 2 CFR part 400 and this part, 
applies to all subawards to all sub-
recipients under this part, except in 
cases: 

(i) Where the subrecipient is a for-
eign public entity; or 

(ii) Where FAS determines that the 
application of these provisions to a 
subaward to a subrecipient that is a 
foreign organization would be incon-
sistent with the international obliga-
tions of the United States or the stat-
utes or regulations of a foreign govern-
ment or would not be in the best inter-
est of the United States. 

(g)(1) The OMB guidance at subpart F 
of 2 CFR part 200, as supplemented by 
2 CFR part 400 and this part, applies 
only to awards by FAS to recipients 
that are private voluntary organiza-
tions, cooperatives, or other organiza-
tions, but that are not for-profit enti-
ties or foreign organizations. 

(2) The OMB guidance at subpart F of 
2 CFR part 200, as supplemented by 2 
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CFR part 400 and this part, applies to 
subawards to subrecipients under this 
part, except where the subrecipient is a 
for-profit entity, foreign public entity, 
or foreign organization. 

(3) Audit requirements for recipients 
and subrecipients that are for-profit 
entities or foreign organizations are 
set forth in § 1599.18. 

§ 1599.2 Definitions. 
These are definitions for terms used 

in this part. The definitions in 2 CFR 
part 200, as supplemented in 2 CFR part 
400, are also applicable to this part, 
with the exception that, if a term that 
is defined in this section is defined dif-
ferently in 2 CFR part 200 or part 400, 
the definition in this section will apply 
to such term as used in this part. 

Activity means a discrete undertaking 
within a project to be carried out by a 
recipient, directly or through a sub-
recipient, that is specified in an agree-
ment and is intended to fulfill a spe-
cific objective of the agreement. 

Agreement means a legally binding 
grant or cooperative agreement en-
tered into between FAS and a recipient 
to implement a project under the 
McGovern-Dole Program. 

Commodities mean agricultural com-
modities, or products of agricultural 
commodities, that are produced in the 
United States. 

Cooperative means a private sector or-
ganization whose members own and 
control the organization and share in 
its services and its profits and that 
provides business services and outreach 
in cooperative development for its 
membership. 

Cost sharing or matching means the 
portion of project expenses, or nec-
essary goods and services provided to 
carry out a project, not paid or ac-
quired with Federal funds. The term 
may include cash or in-kind contribu-
tions provided by recipients, subrecipi-
ents, foreign public entities, foreign or-
ganizations, or private donors. 

Disburse means to make a payment to 
liquidate an obligation. 

Donated commodities means the com-
modities donated by FAS to a recipient 
under an agreement. The term may in-
clude donated commodities that are 
used to produce a further processed 
product for use under the agreement. 

FAS means the Foreign Agricultural 
Service of the United States Depart-
ment of Agriculture. 

FAS-provided funds means U.S. dol-
lars provided under an agreement to a 
recipient, or through a subagreement 
to a subrecipient, for expenses author-
ized in the agreement, such as expenses 
for the internal transportation, storage 
and handling of the donated commod-
ities; expenses involved in the adminis-
tration, monitoring, and evaluation of 
the activities under the agreement; and 
the costs of activities conducted in the 
target country that would enhance the 
effectiveness of the activities imple-
mented under the McGovern-Dole Pro-
gram. 

McGovern-Dole Program means the 
McGovern-Dole International Food for 
Education and Child Nutrition Pro-
gram. 

Private voluntary organization means a 
not-for-profit, nongovernmental orga-
nization (in the case of a United States 
organization, an organization that is 
exempt from Federal income taxes 
under section 501(c)(3) of the Internal 
Revenue Code of 1986) that receives 
funds from private sources, voluntary 
contributions of money, staff time, or 
in-kind support from the public, and 
that is engaged in or is planning to en-
gage in voluntary, charitable, or devel-
opment assistance activities (other 
than religious activities). 

Program income means interest earned 
on proceeds from the sale of donated 
commodities, as well as funds received 
by a recipient or subrecipient as a di-
rect result of carrying out an approved 
activity under an agreement. The term 
includes but is not limited to income 
from fees for services performed, the 
use or rental of real or personal prop-
erty acquired under a Federal award, 
the sale of items fabricated under a 
Federal award, license fees and royal-
ties on patents and copyrights, and 
principal and interest on loans made 
with Federal award funds. Program in-
come does not include proceeds from 
the sale of donated commodities; FAS- 
provided funds or interest earned on 
such funds; or funds provided for cost 
sharing or matching contributions, re-
funds or rebates, credits, discounts, or 
interest earned on any of them. 
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Project means the totality of the ac-
tivities to be carried out by a recipient, 
directly or through a subrecipient, to 
fulfill the objectives of an agreement. 

Recipient means an entity that enters 
into an agreement with FAS and re-
ceives donated commodities and FAS- 
provided funds to carry out activities 
under the agreement. The term recipi-
ent does not include a subrecipient. 

Sale proceeds means funds received by 
a recipient from the sale of donated 
commodities. 

Subrecipient means an entity that en-
ters into a subagreement with a recipi-
ent for the purpose of implementing in 
the target country activities described 
in an agreement. The term does not in-
clude an individual that is a bene-
ficiary under the agreement. 

Target country means the foreign 
country in which activities are imple-
mented under an agreement. 

USDA means the United States De-
partment of Agriculture. 

Voluntary committed cost sharing or 
matching contributions means cost shar-
ing or matching contributions specifi-
cally pledged on a voluntary basis by 
an applicant or recipient, which be-
come binding as part of an agreement. 
Voluntary committed cost sharing or 
matching contributions may be pro-
vided in the form of cash or in-kind 
contributions. 

§ 1599.3 Eligibility and conflicts of in-
terest. 

(a) A private voluntary organization, 
a cooperative, or another organization 
that is not an intergovernmental orga-
nization is eligible to submit an appli-
cation under this part to become a re-
cipient under the McGovern-Dole Pro-
gram. FAS will set forth specific eligi-
bility information, including any fac-
tors or priorities that will affect the 
eligibility of an applicant or applica-
tion for selection, in the full text of the 
applicable notice of funding oppor-
tunity posted on the U.S. Government 
Web site for grant opportunities. 

(b) Applicants, recipients, and sub-
recipients must comply with policies 
established by FAS pursuant to 2 CFR 
400.2(a), and with the requirements in 2 
CFR 400.2(b), regarding conflicts of in-
terest. 

§ 1599.4 Application process. 

(a) An applicant seeking to enter into 
an agreement with FAS must submit 
an application, in accordance with this 
section, that sets forth its proposal to 
carry out activities under the McGov-
ern-Dole Program in a proposed target 
country(ies). An application must con-
tain the items specified in paragraph 
(b) of this section and any other items 
required by the notice of funding op-
portunity and must be submitted elec-
tronically to FAS at the address set 
forth in the notice of funding oppor-
tunity. 

(b) An applicant must include the fol-
lowing items in its application: 

(1) A completed Form SF–424, which 
is a standard application for Federal 
assistance; 

(2) An introduction and a strategic 
analysis, which includes an impact 
analysis, as specified in the notice of 
funding opportunity; 

(3) A plan of operation that contains 
the elements specified in the notice of 
funding opportunity; 

(4) A summary line item budget and 
a budget narrative that indicate: 

(i) The amounts of any sale proceeds, 
FAS-provided funds, interest, program 
income, and voluntary committed cost 
sharing or matching contributions that 
the applicant proposes to use to fund: 

(A) Administrative costs; 
(B) Inland and internal transpor-

tation, storage and handling (ITSH) 
costs; and 

(C) Activity costs; 
(ii) Where applicable, how the appli-

cant’s indirect cost rate will be applied 
to each type of expense; and 

(iii) The amount of funding that will 
be provided to each proposed sub-
recipient under the agreement; 

(5) A project-level results framework 
that outlines the changes that the ap-
plicant expects to accomplish through 
the proposed project and is based on 
the McGovern-Dole Program-level re-
sults framework, as set forth in the no-
tice of funding opportunity; 

(6) Unless otherwise specified in the 
notice of funding opportunity, an eval-
uation plan that describes the proposed 
design, methodology, and time frame 
of the project’s evaluation activities, 
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and how the applicant intends to man-
age these activities, and that will in-
clude a baseline study, interim evalua-
tion, final evaluation, and any applica-
ble special studies; and 

(7) Any additional required items set 
forth in the notice of funding oppor-
tunity. 

(c) Each applicant (unless the appli-
cant has an exception approved by FAS 
under 2 CFR 25.110(d)) is required to: 

(1) Be registered in the System for 
Award Management (SAM) before sub-
mitting its application; 

(2) Provide a valid unique entity 
identifier in its application; and 

(3) Continue to maintain an active 
SAM registration with current infor-
mation at all times during which it has 
an active Federal award or an applica-
tion or plan under consideration by a 
Federal awarding agency. 

§ 1599.5 Agreements. 

(a) After FAS approves an applica-
tion by an applicant, FAS will nego-
tiate an agreement with the applicant. 
The agreement will set forth the obli-
gations of FAS and the recipient. 

(b) The agreement will specify the 
general information required in 2 CFR 
200.210(a), as applicable. 

(c) The agreement will incorporate 
general terms and conditions, pursuant 
to 2 CFR 200.210(b), as applicable. 

(d) To the extent that this informa-
tion is not already included in the 
agreement pursuant to paragraphs (b) 
and (c) of this section, the agreement 
will also include the following: 

(1) The kind, quantity, and use of the 
donated commodities and an estimated 
commodity call forward schedule, with 
the month and year indicated for each 
expected commodity shipment; 

(2) A plan of operation, which will in-
clude the following: 

(i) The objectives to be accomplished 
under the project; 

(ii) A detailed description of each ac-
tivity to be implemented; 

(iii) The target country(ies) and the 
areas of the target country(ies) in 
which the activities will be imple-
mented; 

(iv) The methods and criteria for se-
lecting the beneficiaries of the activi-
ties; 

(v) Any contributions for cost shar-
ing or matching, including cash and 
non-cash contributions, that the recipi-
ent expects to receive from non-FAS 
sources that: 

(A) Are critical to the implementa-
tion of the activities; or 

(B) Enhance the implementation of 
the activities; 

(vi) Any subrecipient that will be in-
volved in the implementation of the 
activities, and the criteria for selecting 
a subrecipient that has not yet been 
identified; 

(vii) Any other governmental or non-
governmental entities that will be in-
volved in the implementation of the 
activities; 

(viii) Any processing, packaging or 
repackaging of the donated commod-
ities that will take place prior to their 
distribution, sale or barter by the re-
cipient; and 

(ix) Any additional provisions speci-
fied by FAS during the negotiation of 
the agreement; 

(3) A budget, which will set forth the 
maximum amounts of sale proceeds, 
FAS-provided funds, interest, program 
income, and voluntary committed cost 
sharing or matching contributions that 
may be used for each line item, as well 
as other applicable budget require-
ments; and 

(4) Performance goals for the agree-
ment, including a list of results, with 
long-term benefits where applicable, to 
be achieved by the activities and cor-
responding indicators, targets, and 
time frames. 

(e) The agreement will also include 
specific terms and conditions, and cer-
tifications and representations, includ-
ing the following: 

(1) The agreement will prohibit the 
sale or transshipment of the donated 
commodities by the recipient to a 
country not specified in the agreement 
for as long as the recipient has title to 
such donated commodities; 

(2) The recipient will assert that it 
has taken action to ensure that any do-
nated commodities that will be distrib-
uted to beneficiaries will be imported 
and distributed free from all customs, 
duties, tolls, and taxes. The recipient 
must submit information to FAS to 
support this assertion; 
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(3) The recipient will assert that, to 
the best of its knowledge, the importa-
tion and distribution of the donated 
commodities in the target country will 
not result in a substantial disincentive 
to or interference with domestic pro-
duction or marketing in that country. 
The recipient must submit information 
to FAS to support this assertion; 

(4) The recipient will assert that, to 
the best of its knowledge, any sale or 
barter of the donated commodities will 
not displace or interfere with any sales 
of like commodities that may other-
wise be made within the target coun-
try. The recipient must submit infor-
mation to FAS to support this asser-
tion; and 

(5) The recipient will assert that ade-
quate transportation and storage fa-
cilities will be available in the target 
country to prevent spoilage or waste of 
the donated commodities. The recipi-
ent must submit information to FAS 
to support this assertion. 

(f) FAS may enter into a multi-
country agreement in which donated 
commodities are delivered to one coun-
try and activities are carried out in an-
other. 

(g) FAS may provide donated com-
modities and FAS-provided funds under 
a multiyear agreement contingent 
upon the availability of commodities 
and funds. 

§ 1599.6 Payments. 

(a) If a recipient arranges for trans-
portation in accordance with 
§ 1599.7(b)(2), FAS will, as specified in 
the agreement, pay the costs of such 
transportation to the ocean carrier or 
to the recipient. The recipient must, as 
specified in the agreement, submit to 
FAS, arrange to be submitted to FAS, 
or maintain on file and make available 
to FAS, the following documents: 

(1) The original, or a true copy, of 
each on board bill of lading indicating 
the freight rate and signed by the orig-
inating ocean carrier; 

(2) For all non-containerized cargoes: 
(i) A signed copy of the Federal Grain 

Inspection Service (FGIS) Official 
Stowage Examination Certificate; 

(ii) A signed copy of the National 
Cargo Bureau Certificate of Readiness; 
and 

(iii) A signed copy of the Certificate 
of Loading issued by the National 
Cargo Bureau or a similar qualified 
independent surveyor; 

(3) For all containerized cargoes, a 
copy of the FGIS Container Condition 
Inspection Certificate; 

(4) A signed copy of the U.S. Food 
Aid Booking Note or charter party cov-
ering ocean transportation of the 
cargo; 

(5) In the case of charter shipments, 
a signed notice of arrival at the first 
discharge port, unless FAS has deter-
mined that circumstances that could 
not have been reasonably anticipated 
or controlled (force majeure) have pre-
vented the ocean carrier’s arrival at 
the first port of discharge; and 

(6) A request for payment of freight, 
survey costs other than at load port, 
and other expenses approved by FAS. 

(b) If the agreement specifies that 
some or all of the documents listed in 
paragraph (a) of this section will be 
submitted to FAS, then FAS will not 
render payment for transportation 
services until it has received all of the 
specified documents. 

(c) If a recipient arranges for trans-
portation in accordance with 
§ 1599.7(b)(2), and the recipient uses a 
freight forwarder, the recipient must 
ensure that the freight forwarder is 
registered in the SAM and require the 
freight forwarder to submit the docu-
ments specified in paragraph (a) of this 
section. The recipient will ensure that 
the total commission or fees paid to 
intermediaries in the transportation 
procurement process will not exceed 
two and a half percent of the total 
transportation costs. 

(d) In no case will FAS provide pay-
ment to a recipient for demurrage 
costs or pay demurrage to any other 
entity. 

(e) If FAS has agreed to be respon-
sible for the costs of transporting, stor-
ing, and distributing the donated com-
modities from the designated discharge 
port or point of entry, and if the recipi-
ent will bear or has borne any of these 
costs, in accordance with the agree-
ment, FAS will either provide an ad-
vance payment or a reimbursement to 
the recipient in the amount of such 
costs, in the manner set forth in the 
agreement. 

VerDate Sep<11>2014 14:51 Apr 29, 2019 Jkt 247021 PO 00000 Frm 01185 Fmt 8010 Sfmt 8010 Y:\SGML\247021.XXX 247021



1176 

7 CFR Ch. XV (1–1–19 Edition) § 1599.6 

(f) If the agreement authorizes the 
payment of FAS-provided funds, FAS 
will generally provide the funds to the 
recipient on an advance payment basis, 
in accordance with 2 CFR 200.305(b). In 
addition, the following procedures will 
apply to advance payments: 

(1) A recipient may request advance 
payments of FAS-provided funds, up to 
the total amount specified in the 
agreement. When making an advance 
payment request, a recipient must pro-
vide, for each agreement for which it is 
requesting an advance, total expendi-
tures to date; an estimate of expenses 
to be covered by the advance; total ad-
vances previously requested, if any; the 
amount of cash on hand from the pre-
ceding advance; and, if necessary, a re-
quest to roll over any unused funds 
from the preceding advance to the cur-
rent request period. The advance pay-
ment request must take into account 
any program income earned since the 
preceding advance. 

(2) Whenever possible, a recipient 
should consolidate advance payment 
requests to cover anticipated cash 
needs for all food assistance program 
awards made by FAS to the recipient. 
A recipient may request advance pay-
ments with no minimum time required 
between requests. 

(3) A recipient must minimize the 
amount of time that elapses between 
the transfer of funds by FAS and the 
disbursement of funds by the recipient. 
A recipient must fully disburse funds 
from the preceding advance before it 
submits a new advance request for the 
same agreement, with the exception 
that the recipient may request to re-
tain the balance of any funds that have 
not been disbursed and roll it over into 
a new advance request if the new ad-
vance request is made within 90 days 
after the preceding advance was made. 

(4) FAS will review all requests to 
roll over funds from the preceding ad-
vance that have not been disbursed and 
make a decision based on the merits of 
the request. FAS will consider factors 
such as the amount of funding that a 
recipient is requesting to roll over, the 
length of time that the recipient has 
been in possession of the funds, any un-
foreseen or extenuating circumstances, 
the recipient’s history of performance, 

and findings from recent financial au-
dits or compliance reviews. 

(5) FAS will not approve any request 
for an advance or rollover of funds if 
the most recent financial report, as 
specified in the agreement, is past due, 
or if any required report, as specified in 
any open agreement between the re-
cipient and FAS or the Commodity 
Credit Corporation (CCC), is more than 
three months in arrears. 

(6)(i) A recipient must return to FAS 
any funds advanced by FAS that have 
not been disbursed as of the 91st day 
after the advance was made; provided, 
however, that paragraphs (f)(6)(ii) and 
(iii) of this section will apply if the re-
cipient submits a request to FAS be-
fore that date to roll over the funds 
into a new advance. 

(ii) If a recipient submits a request to 
roll over funds into a new advance, and 
FAS approves the rollover of funds, 
such funds will be considered to have 
been advanced on the date that the re-
cipient receives the approval notice 
from FAS, for the purposes of com-
plying with the requirement in para-
graph (f)(6)(i) of this section. 

(iii) If a recipient submits a request 
to roll over funds into a new advance, 
and FAS does not approve the rollover 
of some or all of the funds, such funds 
must be returned to FAS. 

(iv) If a recipient must return funds 
to FAS in accordance with paragraph 
(e)(6) of this section, the recipient must 
return the funds by the later of five 
business days after the 91st day after 
the funds were advanced, or five busi-
ness days after the date on which the 
recipient receives notice from FAS 
that it has denied the recipient’s re-
quest to roll over the funds; provided, 
however, that FAS may specify a dif-
ferent date for the return of funds in a 
written communication to the recipi-
ent. 

(7) Except as may otherwise be pro-
vided in the agreement, a recipient 
must deposit and maintain in an in-
sured bank account located in the 
United States all funds advanced by 
FAS. The account must be interest- 
bearing, unless one of the exceptions in 
2 CFR 200.305(b)(8) applies or FAS de-
termines that this requirement would 
constitute an undue burden. A recipi-
ent will not be required to maintain a 
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separate bank account for advance pay-
ments of FAS-provided funds. However, 
a recipient must be able to separately 
account for the receipt, obligation, and 
expenditure of funds under each agree-
ment. 

(8) A recipient may retain, for admin-
istrative expenses, up to $500 per Fed-
eral fiscal year of any interest earned 
on funds advanced under an agreement. 
The recipient must remit to the U.S. 
Department of Health and Human 
Services, Payment Management Sys-
tem, any additional interest earned 
during a Federal fiscal year on such 
funds, in accordance with the proce-
dures in 2 CFR 200.305(b)(9). 

(g) If a recipient is required to pay 
funds to FAS in connection with an 
agreement, the recipient must make 
such payment in U.S. dollars, unless 
otherwise approved in advance by FAS. 

§ 1599.7 Transportation of donated 
commodities. 

(a) Shipments of donated commod-
ities are subject to the requirements of 
46 U.S.C. 55305, regarding carriage on 
U.S.-flag vessels. 

(b) Transportation of donated com-
modities and other goods such as bags 
that may be provided by FAS under the 
McGovern-Dole Program will be ar-
ranged for under a specific agreement 
in the manner determined by FAS. 
Such transportation will be arranged 
for by: 

(1) FAS in accordance with the Fed-
eral Acquisition Regulation (FAR) in 
chapter 1 of title 48, the Agriculture 
Acquisition Regulation (AGAR) in 
chapter 4 of title 48, and directives 
issued by the Director, Office of Pro-
curement and Property Management, 
USDA; or 

(2) The recipient, with payment by 
FAS, in the manner specified in the 
agreement. 

(c) A recipient that is responsible for 
transportation under paragraph (b)(2) 
of this section must declare in the 
transportation contract the point at 
which the ocean carrier will take cus-
tody of donated commodities to be 
transported. 

(d) A recipient that arranges for 
transportation in accordance with 
paragraph (b)(2) of this section may 
only use the services of a freight for-

warder that is licensed by the Federal 
Maritime Commission and that would 
not have a conflict of interest in car-
rying out the freight forwarder duties. 
To assist FAS in determining whether 
there is a potential conflict of interest, 
the recipient must submit to FAS a 
certification indicating that the 
freight forwarder: 

(1) Is not engaged in, and will not en-
gage in, supplying commodities or fur-
nishing ocean transportation or ocean 
transportation-related services for 
commodities provided under any 
McGovern-Dole Program agreement to 
which the recipient is a party; and 

(2) Is not affiliated with the recipient 
and has not made arrangements to give 
or receive any payment, kickback, or 
illegal benefit in connection with its 
selection as an agent of the recipient. 

§ 1599.8 Entry, handling, and labeling 
of donated commodities and notifi-
cation requirements. 

(a) A recipient must make all nec-
essary arrangements for receiving the 
donated commodities in the target 
country, including obtaining appro-
priate approvals for entry and transit. 
The recipient must make arrangements 
with the target country government 
for all donated commodities that will 
be distributed to beneficiaries to be im-
ported and distributed free from all 
customs duties, tolls, and taxes. A re-
cipient is encouraged to make similar 
arrangements, where possible, with the 
government of a country where do-
nated commodities to be sold or 
bartered are delivered. 

(b) A recipient must, as provided in 
the agreement, arrange for trans-
porting, storing, and distributing the 
donated commodities from the des-
ignated point and time where title to 
the donated commodities passes to the 
recipient. 

(c) A recipient must store and main-
tain the donated commodities in good 
condition from the time of delivery at 
the port of entry or the point of receipt 
from the originating carrier until their 
distribution, sale or barter. 

(d)(1) If a recipient arranges for the 
packaging or repackaging of donated 
commodities that are to be distributed, 
the recipient must ensure that the 
packaging: 
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(i) Is plainly labeled in the language 
of the target country; 

(ii) Contains the name of the donated 
commodities; 

(iii) Includes a statement indicating 
that the donated commodities are fur-
nished by the United States Depart-
ment of Agriculture; and 

(iv) Includes a statement indicating 
that the donated commodities must 
not be sold, exchanged or bartered. 

(2) If a recipient arranges for the 
processing and repackaging of donated 
commodities that are to be distributed, 
the recipient must ensure that the 
packaging: 

(i) Is plainly labeled in the language 
of the target country; 

(ii) Contains the name of the proc-
essed product; 

(iii) Includes a statement indicating 
that the processed product was made 
with commodities furnished by the 
United States Department of Agri-
culture; and 

(iv) Includes a statement indicating 
that the processed product must not be 
sold, exchanged or bartered. 

(3) If a recipient distributes donated 
commodities that are not packaged, 
the recipient must display a sign at the 
distribution site that includes the 
name of the donated commodities, a 
statement indicating that the donated 
commodities are being furnished by the 
United States Department of Agri-
culture, and a statement indicating 
that the donated commodities must 
not be sold, exchanged, or bartered. 

(e) A recipient must ensure that 
signs are displayed at all activity im-
plementation and commodity distribu-
tion sites to inform beneficiaries that 
funding for the project was provided by 
the United States Department of Agri-
culture. 

(f) A recipient must also ensure that 
all public communications relating to 
the project, the activities, or the do-
nated commodities, whether made 
through print, broadcast, digital, or 
other media, include a statement ac-
knowledging that funding was provided 
by the United States Department of 
Agriculture. 

(g) FAS may waive compliance with 
one or more of the labeling and notifi-
cation requirements in paragraphs (d), 
(e) and (f) of this section if a recipient 

demonstrates to FAS that the require-
ment presents a safety or security risk 
in the target country. If a recipient de-
termines that compliance with a label-
ing or notification requirement poses 
an imminent threat of destruction of 
property, injury, or loss of life, the re-
cipient must submit a waiver request 
to FAS as soon as possible. The recipi-
ent will not have to comply with such 
requirement during the period prior to 
the issuance of a waiver determination 
by FAS. A recipient may submit a 
written request for a waiver at any 
time after the agreement has been 
signed. 

(h) In exceptional circumstances, 
FAS may, on its own initiative, waive 
one or more of the labeling and notifi-
cation requirements in paragraphs (d), 
(e) and (f) of this section for pro-
grammatic reasons. 

§ 1599.9 Damage to or loss of donated 
commodities. 

(a) FAS will be responsible for the 
donated commodities prior to the 
transfer of title to the commodities to 
the recipient. The recipient will be re-
sponsible for the donated commodities 
following the transfer of title to the 
donated commodities to the recipient. 
The title will transfer as specified in 
the agreement. 

(b) A recipient must inform FAS, in 
the manner and within the time period 
set forth in the agreement, of any dam-
age to or loss of the donated commod-
ities that occurs following the transfer 
of title to the donated commodities to 
the recipient. The recipient must take 
all steps necessary to protect its inter-
ests and the interests of FAS with re-
spect to any damage to or loss of the 
donated commodities that occurs after 
title has been transferred to the recipi-
ent. 

(c) A recipient will be responsible for 
arranging for an independent cargo 
surveyor to inspect the donated com-
modities upon discharge from the 
ocean carrier and prepare a survey or 
outturn report. The report must show 
the quantity and condition of the do-
nated commodities discharged from the 
ocean carrier and must indicate the 
most likely cause of any damage noted 
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in the report. The report must also in-
dicate the time and place when the sur-
vey took place. All discharge surveys 
must be conducted contemporaneously 
with the discharge of the ocean carrier, 
unless FAS determines that failure to 
do so was justified under the cir-
cumstances. For donated commodities 
shipped on a through bill of lading, the 
recipient must also obtain a delivery 
survey. All surveys obtained by the re-
cipient must, to the extent practicable, 
be conducted jointly by the surveyor, 
the recipient, and the carrier, and the 
survey report must be signed by all 
three parties. The recipient must ob-
tain a copy of each discharge or deliv-
ery survey report within 45 days after 
the completion of the survey. The re-
cipient must make each such report 
available to FAS upon request, or in 
the manner specified in the agreement. 
FAS will reimburse the recipient for 
the reasonable costs of these services, 
as determined by FAS, in the manner 
specified in the agreement. 

(d) If donated commodities are dam-
aged or lost during the time that they 
are in the care of the ocean carrier: 

(1) The recipient must ensure that 
any reports, narrative chronology, or 
other commentary prepared by the 
independent cargo surveyor, and any 
such documentation prepared by a port 
authority, stevedoring service, or cus-
toms official, or an official of the tran-
sit or target country government or 
the transportation company, are pro-
vided to FAS; 

(2) The recipient must provide to 
FAS the names and addresses of any 
individuals known to be present at the 
time of discharge or unloading, or dur-
ing the survey, who can verify the 
quantity of damaged or lost donated 
commodities; 

(3) If the damage or loss occurred 
with respect to a bulk shipment on an 
ocean carrier, the recipient must en-
sure that the independent cargo sur-
veyor: 

(i) Observes the discharge of the 
cargo; 

(ii) Reports on discharging methods, 
including scale type, calibrations, and 
any other factors that may affect the 
accuracy of scale weights, and, if scales 
are not used, states the reason therefor 

and describes the actual method used 
to determine weight; 

(iii) Estimates the quantity of cargo, 
if any, lost during discharge through 
carrier negligence; 

(iv) Advises on the quality of 
sweepings; 

(v) Obtains copies of port or ocean 
carrier records, if possible, showing the 
quantity discharged; and 

(vi) Notifies the recipient imme-
diately if the surveyor has reason to 
believe that the correct quantity was 
not discharged or if additional services 
are necessary to protect the cargo; and 

(4) If the damage or loss occurred 
with respect to a container shipment 
on an ocean carrier, the recipient must 
ensure that the independent cargo sur-
veyor lists the container numbers and 
seal numbers shown on the containers, 
indicates whether the seals were intact 
at the time the containers were 
opened, and notes whether the con-
tainers were in any way damaged. 

(e) If a recipient has title to the do-
nated commodities, and donated com-
modities valued in excess of $5,000 are 
damaged at any time prior to their dis-
tribution or sale under the agreement, 
regardless of the party at fault, the re-
cipient must immediately arrange for 
an inspection by a public health offi-
cial or other competent authority ap-
proved by FAS and provide to FAS a 
certification by such public health offi-
cial or other competent authority re-
garding the exact quantity and condi-
tion of the damaged donated commod-
ities. The value of damaged donated 
commodities must be determined on 
the basis of the commodity acquisition, 
transportation, and related costs in-
curred by FAS with respect to such 
commodities, as well as such costs in-
curred by the recipient and paid by 
FAS. The recipient must inform FAS 
of the results of the inspection and in-
dicate whether the damaged donated 
commodities are: 

(1) Fit for the use authorized in the 
agreement and, if so, whether there has 
been a diminution in quality; or 

(2) Unfit for the use authorized in the 
agreement. 

(f)(1) If a recipient has title to the do-
nated commodities, the recipient must 
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arrange for the recovery of that por-
tion of the donated commodities des-
ignated as fit for the use authorized in 
the agreement. The recipient must dis-
pose of donated commodities that are 
unfit for such use in the following 
order of priority: 

(i) Sale for the most appropriate use, 
i.e., animal feed, fertilizer, industrial 
use, or another use approved by FAS, 
at the highest obtainable price; 

(ii) Donation to a governmental or 
charitable organization for use as ani-
mal feed or another non-food use; or 

(iii) Destruction of the donated com-
modities if they are unfit for any use, 
in such manner as to prevent their use 
for any purpose. 

(2) A recipient must arrange for all 
U.S. Government markings to be oblit-
erated or removed before the donated 
commodities are transferred by sale or 
donation under paragraph (f)(1) of this 
section. 

(g) A recipient may retain any pro-
ceeds generated by the disposal of the 
donated commodities in accordance 
with paragraph (f)(1) of this section and 
must use the retained proceeds for ex-
penses related to the disposal of the do-
nated commodities and for activities 
specified in the agreement. 

(h) A recipient must notify FAS im-
mediately and provide detailed infor-
mation about the actions taken in ac-
cordance with paragraph (f) of this sec-
tion, including the quantities, values, 
and dispositions of donated commod-
ities determined to be unfit. 

§ 1599.10 Claims for damage to or loss 
of donated commodities. 

(a) FAS will be responsible for claims 
arising out of damage to or loss of a 
quantity of the donated commodities 
prior to the transfer of title to the do-
nated commodities to the recipient. 
The recipient will be responsible for 
claims arising out of damage to or loss 
of a quantity of the donated commod-
ities after the transfer of title to the 
donated commodities. 

(b) If a recipient has title to donated 
commodities that have been damaged 
or lost, and the value of the damaged 
or lost donated commodities is esti-
mated to be in excess of $20,000, the re-
cipient must: 

(1) Notify FAS immediately and pro-
vide detailed information about the 
circumstances surrounding such dam-
age or loss, the quantity of damaged or 
lost donated commodities, and the 
value of the damage or loss; 

(2) Promptly upon discovery of the 
damage or loss, initiate a claim arising 
out of such damage or loss, including, 
if appropriate, initiating an action to 
collect pursuant to a commercial in-
surance contract; 

(3) Take all necessary action to pur-
sue the claim diligently and within any 
applicable periods of limitations; and 

(4) Provide to FAS copies of all docu-
mentation relating to the claim. 

(c) If a recipient has title to donated 
commodities that have been damaged 
or lost, and the value of the damaged 
or lost donated commodities is esti-
mated to be $20,000 or less, the recipi-
ent must notify FAS in accordance 
with the agreement and provide de-
tailed information about the damage or 
loss in the next report required to be 
filed under § 1599.13(f)(1) or (2). 

(d)(1) The value of a claim for lost do-
nated commodities will be determined 
on the basis of the commodity acquisi-
tion, transportation, and related costs 
incurred by FAS with respect to such 
commodities, as well as such costs in-
curred by the recipient and paid by 
FAS. 

(2) The value of a claim for damaged 
donated commodities will be deter-
mined on the basis of the commodity 
acquisition, transportation, and re-
lated costs incurred by FAS with re-
spect to such commodities, as well as 
such costs incurred by the recipient 
and paid by FAS, less any funds gen-
erated if such commodities are sold in 
accordance with § 1599.9(f)(1). 

(e) If FAS determines that a recipi-
ent has not initiated a claim or is not 
exercising due diligence in the pursuit 
of a claim, FAS may require the recipi-
ent to assign its rights to initiate or 
pursue the claim to FAS. Failure by 
the recipient to initiate a claim or ex-
ercise due diligence in the pursuit of a 
claim will be considered by FAS during 
the review of applications for subse-
quent food assistance awards. 

(f)(1) A recipient may retain any 
funds obtained as a result of a claims 
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collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy 
or other similar form of indemnifica-
tion, but such funds must be expended 
in accordance with the agreement or 
for other purposes approved in advance 
by FAS. 

(2) FAS will retain any funds ob-
tained as a result of a claims collection 
action initiated by it under this sec-
tion; provided, however, that if the re-
cipient paid for the transportation of 
the donated commodities or a portion 
thereof, FAS will use a portion of such 
funds to reimburse the recipient for 
such expense on a prorated basis. 

§ 1599.11 Use of donated commodities, 
sale proceeds, FAS-provided funds, 
and program income. 

(a) A recipient must use the donated 
commodities, any sale proceeds, FAS- 
provided funds, interest, and program 
income in accordance with the agree-
ment. 

(b) A recipient must not use donated 
commodities, sale proceeds, FAS-pro-
vided funds, interest, or program in-
come for any activity or any expense 
incurred by the recipient or a sub-
recipient prior to the start date of the 
period of performance of the agreement 
or after the agreement is suspended or 
terminated, without the prior written 
approval of FAS. 

(c) A recipient must not permit the 
distribution, handling, or allocation of 
donated commodities on the basis of 
political affiliation, geographic loca-
tion, or the ethnic, tribal or religious 
identity or affiliation of the potential 
consumers or beneficiaries. 

(d) A recipient must not permit the 
distribution, handling, or allocation of 
donated commodities by the military 
forces of any government or insurgent 
group without the specific authoriza-
tion of FAS. 

(e) A recipient must not use sale pro-
ceeds, FAS-provided funds, interest, or 
program income to acquire goods and 
services, either directly or indirectly 
through another party, in a manner 
that violates country-specific eco-
nomic sanction programs, as specified 
in the agreement. 

(f) A recipient may sell or barter do-
nated commodities only if such sale or 

barter is provided for in the agreement 
or the recipient is disposing of dam-
aged donated commodities as specified 
in § 1599.9(f). The recipient must sell do-
nated commodities at a reasonable 
market price. The recipient must ob-
tain approval of its proposed sale price 
from FAS before selling donated com-
modities. The recipient must use any 
sale proceeds, interest, program in-
come, or goods or services derived from 
the sale or barter of the donated com-
modities only as provided in the agree-
ment. 

(g) A recipient must deposit and 
maintain all sale proceeds, FAS-pro-
vided funds, and program income in a 
bank account until they are used for a 
purpose authorized under the agree-
ment or the FAS-provided funds are re-
turned to FAS in accordance with 
§ 1599.6(f)(6). The account must be in-
sured unless it is in a country where 
insurance is unavailable. The account 
must be interest-bearing, unless one of 
the exceptions in 2 CFR 200.305(b)(8) ap-
plies or FAS determines that this re-
quirement would constitute an undue 
burden. The recipient must comply 
with the requirements in § 1599.6(f)(7) 
with regard to the deposit of advance 
payments by FAS. 

(h)(1) Except as provided in para-
graph (h)(2) of this section, a recipient 
may make adjustments within the 
agreement budget between direct cost 
line items without further approval, 
provided that the total amount of ad-
justments does not exceed ten percent 
of the Grand Total Costs, excluding 
any voluntary committed cost sharing 
or matching contributions, in the 
agreement budget. Adjustments beyond 
these limits require the prior approval 
of FAS. 

(2) A recipient must not transfer any 
funds budgeted for participant support 
costs, as defined in 2 CFR 200.75, to 
other categories of expense without the 
prior approval of FAS. 

(i) A recipient may use sale proceeds, 
FAS-provided funds, or program in-
come to purchase real or personal prop-
erty only if local law permits the re-
cipient to retain title to such property. 
However, a recipient must not use sale 
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proceeds, FAS-provided funds, or pro-
gram income to pay for the acquisi-
tion, development, construction, alter-
ation or upgrade of real property that 
is: 

(1) Owned or managed by a church or 
other organization engaged exclusively 
in religious pursuits; or 

(2) Used in whole or in part for sec-
tarian purposes, except that a recipient 
may use sale proceeds, FAS-provided 
funds, or program income to pay for re-
pairs to or rehabilitation of a structure 
located on such real property to the ex-
tent necessary to avoid spoilage or loss 
of donated commodities, but only if the 
structure is not used in whole or in 
part for any religious or sectarian pur-
poses while the donated commodities 
are stored in it. If the use of sale pro-
ceeds, FAS-provided funds, or program 
income to pay for repairs to or reha-
bilitation of such a structure is not 
specifically provided for in the agree-
ment, the recipient must not use the 
sale proceeds, FAS-provided funds, or 
program income for this purpose until 
it receives written approval from FAS. 

(j) A recipient must comply with 2 
CFR 200.321 when procuring goods and 
services in the United States. When 
procuring goods and services outside of 
the United States, a recipient should 
endeavor to comply with 2 CFR 200.321 
where practicable. 

(k) A recipient must enter into a 
written contract with each provider of 
goods, services, or construction work 
that is valued at or above the Sim-
plified Acquisition Threshold. Each 
such contract must require the pro-
vider to maintain adequate records to 
account for all donated commodities, 
funds, or both furnished to the provider 
by the recipient and to comply with 
any other applicable requirements that 
may be specified by FAS in the agree-
ment. The recipient must submit a 
copy of the signed contracts to FAS 
upon request. 

§ 1599.12 Monitoring and evaluation 
requirements. 

(a) A recipient will be responsible for 
designing a performance monitoring 
plan for the project, obtaining written 
approval of the plan from FAS before 
putting it into effect, and managing 

and implementing the plan, unless oth-
erwise specified in the agreement. 

(b) A recipient must establish base-
line values, annual targets, and life of 
activity targets for each performance 
indicator included in the recipient’s 
approved performance monitoring plan, 
unless otherwise specified in the agree-
ment. 

(c) A recipient must inform FAS, in 
the manner and within the time period 
specified in the agreement, of any 
problems, delays, or adverse conditions 
that materially impair the recipient’s 
ability to meet the objectives of the 
agreement. This notification must in-
clude a statement of any corrective ac-
tions taken or contemplated by the re-
cipient, and any additional assistance 
requested from FAS to resolve the situ-
ation. 

(d) A recipient will be responsible for 
designing an evaluation plan for the 
project, obtaining written approval of 
the plan from FAS before putting it 
into effect, and arranging for an inde-
pendent third party to implement the 
evaluation, unless otherwise specified 
in the agreement. This evaluation plan 
will detail the evaluation purpose and 
scope, key evaluation questions, eval-
uation methodology, time frame, eval-
uation management, and cost. This 
plan will generally be based upon the 
evaluation plan that the recipient sub-
mitted to FAS as part of its applica-
tion, pursuant to § 1599.4(b)(6), unless 
the notice of funding opportunity spec-
ified that an evaluation plan was not 
required to be included in the applica-
tion. The recipient must ensure that 
the evaluation plan: 

(1) Is designed using the most rig-
orous methodology that is appropriate 
and feasible, taking into account avail-
able resources, strategy, current 
knowledge and evaluation practices in 
the sector, and the implementing envi-
ronment; 

(2) Is designed to inform manage-
ment, activity implementation, and 
strategic decision-making; 

(3) Utilizes analytical approaches and 
methodologies, based on the questions 
to be addressed, project design, budg-
etary resources available, and level of 
rigor and evidence required, which may 
be implemented through methods such 
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as case studies, surveys, quasi-experi-
mental designs, randomized field ex-
periments, cost-effectiveness analyses, 
implementation reviews, or a combina-
tion of methods; 

(4) Adheres to generally accepted 
evaluation standards and principles; 

(5) Uses participatory approaches 
that seek to include the perspectives of 
diverse parties and all relevant stake-
holders; and 

(6) Where possible, utilizes local con-
sultants and seeks to build local capac-
ity in evaluation. 

(e)(1) Unless otherwise provided in 
the agreement, a recipient must ar-
range for evaluations of the project to 
be conducted by an independent third 
party that: 

(i) Is financially and legally separate 
from the recipient’s organization; and 

(ii) Has staff with demonstrated 
methodological, cultural and language 
competencies, and specialized experi-
ence in conducting evaluations of 
international development programs 
involving agriculture, trade, education, 
and nutrition, provided that FAS may 
determine that, for a particular agree-
ment, the staff of the independent 
third party evaluator is not required to 
have specialized experience in con-
ducting evaluations of programs in-
volving one or more of these four areas. 

(2) A recipient must provide a writ-
ten certification to FAS that there is 
no real or apparent conflict of interest 
on the part of any recipient staff mem-
ber or third party entity designated or 
hired to play a substantive role in the 
evaluation of activities under the 
agreement. 

(f) FAS will be considered a key 
stakeholder in all evaluations con-
ducted as part of the agreement. 

(g)(1) A recipient is responsible for 
establishing the required financial and 
human capital resources for moni-
toring and evaluation of activities 
under the agreement. The recipient 
must maintain a separate budget for 
monitoring and evaluation, with sepa-
rate budget line items for dedicated re-
cipient monitoring and evaluation staff 
and independent third-party evaluation 
contracts. 

(2) Personnel at a recipient’s head-
quarters offices and field offices with 
specialized expertise and experience in 

monitoring and evaluation may be used 
by the recipient for dedicated moni-
toring and evaluation. Unless other-
wise specified in the agreement or ap-
proved evaluation plan, all evaluations 
must be managed by the recipient’s 
evaluation experts outside of the re-
cipient’s line management for the ac-
tivities. 

(h) FAS may independently conduct 
or commission an evaluation of a sin-
gle agreement or an evaluation that in-
cludes multiple agreements. A recipi-
ent must cooperate, and comply with 
any demands for information or mate-
rials made in connection, with any 
evaluation conducted or commissioned 
by FAS. Such evaluations may be con-
ducted by FAS internally or by an 
FAS-hired external evaluation con-
tractor. 

§ 1599.13 Reporting and record keep-
ing requirements. 

(a) A recipient must comply with the 
performance and financial monitoring 
and reporting requirements in the 
agreement and 2 CFR 200.327 through 
200.329. 

(b) A recipient must submit financial 
reports to FAS, by the dates and for 
the reporting periods specified in the 
agreement. Such reports must provide 
an accurate accounting of sale pro-
ceeds, FAS-provided funds, interest, 
program income, and voluntary com-
mitted cost sharing or matching con-
tributions. 

(c)(1) A recipient must submit per-
formance reports to FAS, by the dates 
and for the reporting periods specified 
in the agreement. These reports must 
include the information required in 2 
CFR 200.328(b)(2), including additional 
pertinent information regarding the re-
cipient’s progress, measured against es-
tablished indicators, baselines, and tar-
gets, towards achieving the expected 
results specified in the agreement. This 
reporting must include, for each per-
formance indicator, a comparison of 
actual accomplishments with the base-
line and the targets established for the 
period. When actual accomplishments 
deviate significantly from targeted 
goals, the recipient must provide an ex-
planation in the report. 

(2) A recipient must ensure the accu-
racy and reliability of the performance 
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data submitted to FAS in performance 
reports. At any time during the period 
of performance of the agreement, FAS 
may review the recipient’s perform-
ance data to determine whether it is 
accurate and reliable. The recipient 
must comply with all requests made by 
FAS or an entity designated by FAS in 
relation to such reviews. 

(d) Baseline, interim, and final eval-
uation reports are required for all 
agreements, unless otherwise specified 
in the agreement. The reports must be 
submitted in accordance with the 
timeline in the FAS-approved evalua-
tion plan. Evaluation reports sub-
mitted to FAS may be made public in 
an effort to increase accountability 
and transparency and share lessons 
learned and best practices. 

(e) A recipient must, within 30 days 
after export of all or a portion of the 
donated commodities, submit evidence 
of such export to FAS, in the manner 
set forth in the agreement. The evi-
dence may be submitted through an 
electronic media approved by FAS or 
by providing the carrier’s on board bill 
of lading. The evidence of export must 
show the kind and quantity of com-
modities exported, the date of export, 
and the country where the commod-
ities will be delivered. The date of ex-
port is the date that the ocean carrier 
carrying the donated commodities sails 
from the final U.S. load port. 

(f)(1) A recipient must submit reports 
to FAS, using a form prescribed by 
FAS, covering the receipt, handling, 
and disposition of the donated com-
modities. Such reports must be sub-
mitted to FAS, by the dates and for the 
reporting periods specified in the 
agreement, until all of the donated 
commodities have been distributed, 
sold or bartered and such disposition 
has been reported to FAS. 

(2) If the agreement authorizes the 
sale or barter of donated commodities, 
the recipient must submit to FAS, 
using a form prescribed by FAS, re-
ports covering the receipt and use of 
the sale proceeds when the donated 
commodities were sold, the goods and 
services derived from barter when the 
donated commodities were bartered, 
and program income. Such reports 
must be submitted to FAS, by the 
dates and for the reporting periods 

specified in the agreement, until all of 
the sale proceeds and program income 
have been disbursed and reported to 
FAS. When reporting financial infor-
mation, the recipient must include the 
amounts in U.S. dollars and the ex-
change rate if proceeds are held in 
local currency. 

(g) If requested by FAS, a recipient 
must provide to FAS additional infor-
mation or reports relating to the 
agreement. 

(h) If a recipient requires an exten-
sion of a reporting deadline, it must 
ensure that FAS receives an extension 
request at least five business days prior 
to the reporting deadline. FAS may de-
cline to consider a request for an ex-
tension that it receives after this time 
period. FAS will consider requests for 
reporting deadline extensions on a case 
by case basis and make a decision 
based on the merits of each request. 
FAS will consider factors such as un-
foreseen or extenuating circumstances 
and past performance history when 
evaluating requests for extensions. 

(i) A recipient must retain records 
and permit access to records in accord-
ance with the requirements of 2 CFR 
200.333 through 200.337. The date of sub-
mission of the final expenditure report, 
as referenced in 2 CFR 200.333, will be 
the final date of submission of the re-
ports required by paragraphs (f)(1) and 
(2) of this section, as prescribed by 
FAS. The recipient must retain copies 
of and make available to FAS all sales 
receipts, contracts, or other documents 
related to the sale or barter of donated 
commodities and any goods or services 
derived from such barter, as well as 
records of dispatch received from ocean 
carriers. 

§ 1599.14 Subrecipients. 
(a) A recipient may utilize the serv-

ices of a subrecipient to implement ac-
tivities under the agreement if this is 
provided for in the agreement. The sub-
recipient may receive donated com-
modities, sale proceeds, FAS-provided 
funds, program income, or other re-
sources from the recipient for this pur-
pose. The recipient must enter into a 
written subagreement with the sub-
recipient and comply with the applica-
ble provisions of 2 CFR 200.331. The re-
cipient must provide a copy of such 
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subagreement to FAS, in the manner 
set forth in the agreement, prior to the 
transfer of any donated commodities, 
sale proceeds, FAS-provided funds, or 
program income to the subrecipient. 

(b) A recipient must include the fol-
lowing requirements in a subagree-
ment: 

(1) The subrecipient is required to 
comply with the applicable provisions 
of this part and 2 CFR parts 200 and 400. 
The applicable provisions are those 
that relate specifically to subrecipi-
ents, as well as those relating to non- 
Federal entities that impose require-
ments that would be reasonable to pass 
through to a subrecipient because they 
directly concern the implementation 
by the subrecipient of one or more ac-
tivities under the agreement. If there 
is a question about whether a par-
ticular provision is applicable, FAS 
will make the determination. 

(2) The subrecipient is prohibited 
from using sale proceeds, FAS-provided 
funds, interest, or program income to 
acquire goods and services, either di-
rectly or indirectly through another 
party, in a manner that violates coun-
try-specific economic sanction pro-
grams, as specified in the agreement. 

(3) The subrecipient must pay to the 
recipient the value of any donated 
commodities, sale proceeds, FAS-pro-
vided funds, interest, or program in-
come that are not used in accordance 
with the subagreement, or that are 
lost, damaged, or misused as a result of 
the subrecipient’s failure to exercise 
reasonable care. 

(4) In accordance with § 1599.18 and 2 
CFR 200.501(h), a description of the ap-
plicable compliance requirements and 
the subrecipient’s compliance responsi-
bility. Methods to ensure compliance 
may include pre-award audits, moni-
toring during the agreement, and post- 
award audits. 

(c) A recipient must monitor the ac-
tions of a subrecipient as necessary to 
ensure that donated commodities, sale 
proceeds, FAS-provided funds, and pro-
gram income provided to the sub-
recipient are used for authorized pur-
poses in compliance with applicable 
U.S. Federal laws and regulations and 
the subagreement and that perform-
ance indicator targets are achieved for 

both activities and results under the 
agreement. 

§ 1599.15 Noncompliance with an 
agreement. 

If a recipient fails to comply with a 
Federal statute or regulation or the 
terms and conditions of the agreement, 
and FAS determines that the non-
compliance cannot be remedied by im-
posing additional conditions, FAS may 
take one or more of the actions set 
forth in 2 CFR 200.338, including initi-
ating a claim as a remedy. FAS may 
also initiate a claim against a recipi-
ent if the donated commodities are 
damaged or lost, or the sale proceeds, 
goods received through barter, FAS- 
provided funds, interest, or program in-
come are misused or lost, due to an ac-
tion or omission of the recipient. 

§ 1599.16 Suspension and termination 
of agreements. 

(a) An agreement or subagreement 
may be suspended or terminated in ac-
cordance with 2 CFR 200.338 or 200.339. 
FAS may suspend or terminate an 
agreement if it determines that: 

(1) One of the bases in 2 CFR 200.338 
or 200.339 for termination or suspension 
by FAS has been satisfied; 

(2) The continuation of the assistance 
provided under the agreement is no 
longer necessary or desirable; or 

(3) Storage facilities are inadequate 
to prevent spoilage or waste, or dis-
tribution of the donated commodities 
will result in substantial disincentive 
to, or interference with, domestic pro-
duction or marketing in the target 
country. 

(b) If an agreement is terminated, the 
recipient: 

(1) Is responsible for the security and 
integrity of any undistributed donated 
commodities and must dispose of such 
commodities only as agreed to by FAS; 

(2) Is responsible for any sale pro-
ceeds, FAS-provided funds, interest, or 
program income that have not been 
disbursed and must use or return them 
only as agreed to by FAS; and 

(3) Must comply with the closeout 
and post-closeout provisions specified 
in the agreement and 2 CFR 200.343 and 
200.344. 
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§ 1599.17 Opportunities to object and 
appeals. 

(a) FAS will provide an opportunity 
to a recipient to object to, and provide 
information and documentation chal-
lenging, any action taken by FAS pur-
suant to § 1599.15. FAS will comply with 
any requirements for hearings, appeals, 
or other administrative proceedings to 
which the recipient is entitled under 
any other statute or regulation appli-
cable to the action involved. For exam-
ple, if the action taken by FAS pursu-
ant to § 1599.15 is to initiate suspension 
or debarment proceedings as author-
ized under 2 CFR parts 180 and 417, then 
the requirements in 2 CFR parts 180 
and 417 will apply instead of the re-
quirements in this section. In the ab-
sence of other applicable statutory or 
regulatory requirements, the require-
ments set forth in this section will 
apply. 

(b) The recipient must submit its ob-
jection in writing, along with any doc-
umentation, to the FAS official speci-
fied in the agreement within 30 days 
after the date of FAS’s written notifi-
cation to the recipient of the FAS ac-
tion being challenged. This official will 
endeavor to notify the recipient of his 
or her determination within 60 days 
after the date that FAS received the 
recipient’s written objection. 

(c) The recipient may appeal the de-
termination of the official to the Ad-
ministrator, FAS. An appeal must be 
in writing and be submitted to the Of-
fice of the Administrator within 30 
days after the date of the initial deter-
mination by the FAS official. The re-
cipient may submit additional docu-
mentation with its appeal. 

(d) The Administrator will base the 
determination on appeal upon informa-
tion contained in the administrative 
record and will endeavor to make a de-
termination within 60 days after the 
date that FAS received the appeal. The 
determination of the Administrator 
will be the final determination of FAS. 
The recipient must exhaust all admin-
istrative remedies contained in this 
section before pursuing judicial review 
of a determination by the Adminis-
trator. 

§ 1599.18 Audit requirements. 
(a) Subpart F, Audit Requirements, 

of 2 CFR part 200 applies to recipients 
and subrecipients under this part other 
than those that are for-profit entities, 
foreign public entities, or foreign orga-
nizations. 

(b) A recipient or subrecipient that is 
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total of at least the audit 
requirement threshold in 2 CFR 200.501 
in Federal awards, is required to obtain 
an audit. Such a recipient or sub-
recipient has the following two options 
to satisfy this requirement: 

(1)(i) A financial audit of the agree-
ment or subagreement, in accordance 
with the Government Auditing Stand-
ards issued by the United States Gov-
ernment Accountability Office (GAO), 
if the recipient or subrecipient expends 
Federal awards under only one FAS 
program during such fiscal year; or 

(ii) A financial audit of all Federal 
awards from FAS, in accordance with 
GAO’s Government Auditing Stand-
ards, if the recipient or subrecipient 
expends Federal awards under multiple 
FAS programs during such fiscal year; 
or 

(2) An audit that meets the require-
ments contained in subpart F of 2 CFR 
part 200. 

(c) A recipient or subrecipient that is 
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total that is less than the 
audit requirement threshold in 2 CFR 
200.501 in Federal awards, is exempt 
from requirements under this section 
for an audit for that year, except as 
provided in paragraphs (d) and (f) of 
this section, but it must make records 
available for review by appropriate of-
ficials of Federal agencies. 

(d) FAS may require an annual finan-
cial audit of an agreement or subagree-
ment when the audit requirement 
threshold in 2 CFR 200.501 is not met. 
In that case, FAS must provide funds 
under the agreement for this purpose, 
and the recipient or subrecipient, as 
applicable, must arrange for such audit 
and submit it to FAS. 

(e) When a recipient or subrecipient 
that is a for-profit entity or a foreign 
organization is required to obtain a fi-
nancial audit under this section, it 
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must provide a copy of the audit to 
FAS within 60 days after the end of its 
fiscal year. 

(f) FAS, the USDA Office of Inspector 
General, or GAO may conduct or ar-
range for additional audits of any re-
cipients or subrecipients, including for- 
profit entities and foreign organiza-
tions. Recipients and subrecipients 
must promptly comply with all re-
quests related to such audits. If FAS 
conducts or arranges for an additional 
audit, such as an audit with respect to 
a particular agreement, FAS will fund 

the full cost of such an audit, in ac-
cordance with 2 CFR 200.503(d). 

§ 1599.19 Paperwork Reduction Act. 
The information collection require-

ments contained in this regulation 
have been approved by OMB under the 
Paperwork Reduction Act of 1995, 44 
U.S.C. Chapter 35, and have been as-
signed OMB control number 0551–0035. 
A person is not required to respond to 
a collection of information unless it 
displays a currently valid OMB control 
number. 
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