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(5) SA payment agreements will be 
reamortized at the current SA amorti-
zation rate in effect on the date of ap-
proval or the rate on the original pay-
ment agreement, whichever is less. 

(d) Capitalizing accrued interest and 
adding protective advances to the loan 
principal. (1) The Agency capitalizes 
the amount of outstanding accrued in-
terest on the loan at the time of re-
amortization. 

(2) The Agency adds protective ad-
vances for the payment of real estate 
taxes to the principal balance at the 
time of reamortization. 

(3) The borrower must resolve all 
other protective advances not capital-
ized prior to closing the reamortiza-
tion. 

(e) Installments. If there are no de-
ferred installments, the first install-
ment payment under the reamortiza-
tion will be at least equal to the inter-
est amount which will accrue on the 
new principal between the date the 
promissory note is executed and the 
next installment due date. 

[72 FR 63316, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010] 

§ 766.109 Deferral. 

(a) Conditions for approving deferrals. 
The Agency will only consider deferral 
of loan payments if: 

(1) The borrower meets the loan serv-
icing eligibility requirements in 
§ 766.104; 

(2) Rescheduling, consolidation, and 
reamortization of all the borrower’s 
loans, will not result in a feasible plan 
with 110 percent debt service margin; 

(3) The need for deferral is tem-
porary; and 

(4) The borrower develops feasible 
first-year deferral and post-deferral 
farm operating plans subject to the fol-
lowing: 

(i) The deferral will not create exces-
sive net cash reserves beyond that nec-
essary to develop a feasible plan. 

(ii) The Agency will consider a par-
tial deferral if deferral of the total 
Agency payment would result in the 
borrower developing more cash avail-
ability than necessary to meet debt re-
payment obligations. 

(b) Deferral period. (1) The deferral 
term will not exceed 5 years and will be 

determined based on the post-deferral 
plan that results in the: 

(i) Greatest improvement over the 
first year cash available to service FLP 
debt; 

(ii) The shortest possible deferral pe-
riod. 

(2) The Agency will distribute inter-
est accrued on the deferred principal 
portion of the loan equally to pay-
ments over the remaining loan term 
after the deferral period ends. 

(c) Agency actions when borrower’s re-
payment ability improves. (1) If during 
the deferral period the borrower’s re-
payment ability has increased to allow 
the borrower to make payments on the 
deferred loans, the borrower must 
make supplemental payments, as de-
termined by the Agency. If the bor-
rower agrees to make supplemental 
payments, but does not do so, the bor-
rower will be considered to be in non- 
monetary default. 

(2) If the Agency determines that the 
borrower’s improved repayment ability 
will allow graduation, the Agency will 
require the borrower to graduate in ac-
cordance with part 765, subpart C of 
this chapter. 

(d) Associated loan servicing. (1) The 
Agency must cancel an existing defer-
ral if the Agency approves any new pri-
mary loan servicing action. 

(2) Loans deferred will also be serv-
iced in accordance with §§ 766.107, 
766.108 and 766.111, as appropriate. 

§ 766.110 Conservation Contract. 

(a) General. (1) A debtor with only SA 
or Non-program loans is not eligible for 
a Conservation Contract. However, an 
SA or Non-program loan may be con-
sidered for a Conservation Contract if 
the borrower also has program loans. 

(2) A current or financially distressed 
borrower may request a Conservation 
Contract at any time prior to becoming 
90 days past due. 

(3) A delinquent borrower may re-
quest a Conservation Contract during 
the same 60-day time period in which 
the borrower may apply for primary 
loan servicing. The borrower eligibility 
requirements in § 766.104 will apply. 

(4) A Conservation Contract may be 
established for conservation, recre-
ation, and wildlife purposes. 
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(5) The land under a Conservation 
Contract cannot be used for the pro-
duction of agricultural commodities 
during the term of the contract. 

(6) Only loans secured by the real es-
tate that will be subject to the Con-
servation Contract may be considered 
for debt reduction under this section. 

(b) Eligible lands. The following types 
of lands are eligible to be considered 
for a Conservation Contract by the 
Conservation Contract review team: 

(1) Wetlands or highly erodible lands; 
and 

(2) Uplands that meet any one of the 
following criteria: 

(i) Land containing aquatic life, en-
dangered species, or wildlife habitat of 
local, State, tribal, or national impor-
tance; 

(ii) Land in 100-year floodplains; 
(iii) Areas of high water quality or 

scenic value; 
(iv) Historic or cultural properties 

listed in or eligible for the National 
Register of Historic Places; 

(v) Aquifer recharge areas of local, 
regional, State, or tribal importance; 

(vi) Buffer areas necessary for the 
adequate protection of proposed Con-
servation Contract areas, or other 
areas enrolled in other conservation 
programs; 

(vii) Areas that contain soils gen-
erally not suited for cultivation; or 

(viii) Areas within or adjacent to 
Federal, State, tribal, or locally ad-
ministered conservation areas. 

(c) Unsuitable acreage. Notwith-
standing paragraph (b) of this section, 
acreage is unsuitable for a Conserva-
tion Contract if: 

(1) It is not suited or eligible for the 
program due to legal restrictions; 

(2) It has on-site or off-site condi-
tions that prohibit the use of the land 
for conservation, wildlife, or rec-
reational purposes; or 

(3) The Conservation Contract review 
team determines that the land is not 
suitable for conservation, wildlife, or 
recreational purposes. 

(3) The Conservation Contract review 
team determines that the land does not 
provide measurable conservation, wild-
life, or recreational benefits; 

(4) There would be a duplication of 
benefits as determined by the Con-
servation Contract review team be-

cause the acreage is encumbered under 
another Federal, State, or local gov-
ernment program for which the bor-
rower has been or is being compensated 
for conservation, wildlife, or recreation 
benefits; 

(5) The acreage subject to the pro-
posed Conservation Contract is encum-
bered under a Federal, State, or local 
government cost share program that is 
inconsistent with the purposes of the 
proposed Conservation Contract, or the 
required practices of the cost share 
program are not identified in the con-
servation management plan; 

(6) The tract does not contain a legal 
right of way or other permanent access 
for the term of the contract that can 
be used by the Agency or its designee 
to carry out the contract; or 

(7) The tract, including any buffer 
areas, to be included in a Conservation 
Contract is less than 10 acres. 

(d) Conservation Contract terms. The 
borrower selects the term of the con-
tract, which may be 10, 30, or 50 years. 

(e) Conservation management plan. The 
Agency, with the recommendations of 
the Conservation Contract review 
team, is responsible for developing a 
conservation management plan. The 
conservation management plan will ad-
dress the following: 

(1) The acres of eligible land and the 
approximate boundaries, and 

(2) A description of the conservation, 
wildlife, or recreation benefits to be re-
alized. 

(f) Management authority. The Agency 
has enforcement authority over the 
Conservation Contract. The Agency, 
however, may delegate contract man-
agement to another entity if doing so 
is in the Agency’s best interest. 

(g) Limitations. The Conservation 
Contract must meet the following con-
ditions: 

(1) Result in a feasible plan for cur-
rent borrowers; or 

(2) Result in a feasible plan with or 
without primary loan servicing for fi-
nancially distressed or delinquent bor-
rowers; and 

(3) Improve the borrower’s ability to 
repay the remaining balance of the 
loan. 

(h) Maximum debt reduction for a fi-
nancially distressed or current borrower. 
The amount of debt reduction by a 
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Conservation Contract is calculated as 
follows: 

(1) Divide the contract acres by the 
total acres that secure the borrower’s 

FLP loans to determine the contract 
acres percentage. 

Contract
divided

Percent acres
 by

Total acres  of contract ac
=

rres to total acres

(2) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-
terest, and recoverable costs already 
paid by the Agency) by the percentage 

calculated under paragraph (h)(1) of 
this section to determine the amount 
of FLP debt that is secured by the con-
tract acreage. 

Total Percent FLP FLP debt  calculated under (h)(1)  debt se
× =

ccured by contract acres

(3) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-

terest, and recoverable costs already 
paid by the Agency) by 33 percent. 

Total FLP debt
× =33%

(4) The lesser of the amounts cal-
culated in paragraphs (h)(2) and (h)(3) 
of this section is the maximum amount 
of debt reduction for a 50-year con-
tract. 

(5) The borrower will receive 60 per-
cent of the amount calculated in para-
graph (h)(4) of this section for a 30-year 
contract. 

Result from (h)(4)  debt reduction for a 30-yea
× =60%

Maximum rr contract

(6) The borrower will receive 20 per-
cent of the amount calculated in para-

graph (h)(4) of this section for a 10-year 
contract. 

Result      a 10-yeafrom h Maximum debt reduction for( )( )
%

4
20× =

rr contract

(i) Maximum debt reduction for a delin-
quent borrower. The amount of debt re-

duction by a Conservation Contract is 
calculated as follows: 
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(1) Divide the contract acres by the 
total acres that secure the borrower’s 

FLP loans to determine the contract 
acres percentage. 

Contract acres
 by

Total acres    
divided

Percent of contract ac
=

rres to total acres   

(2) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-
terest, and recoverable costs already 
paid by the Agency) by the percentage 

calculated in paragraph (i)(1) of this 
section to determine the amount of 
FLP debt that is secured by the con-
tract acreage. 

Total FLP debt  calculated in (i)(1)  debt secur
× =

Percent FLP eed by contract acres

(3) Multiply the market value of the 
total acres, less contributory value of 
any structural improvements, that se-
cure the borrower’s FLP loans by the 

percent calculated in paragraph (i)(1) 
of this section to determine the cur-
rent value of the acres in the contract. 

Market value of total acres
less contributory value of
structtural improvements

 calculated in (i)(1)  
× =

Percent Market vallue of 
acres in the contract  

(4) Subtract the market value of the 
contract acres calculated in paragraph 
(i)(3) of this section from the FLP debt 

secured by the contract acres as cal-
culated in paragraph (i)(2) of this sec-
tion. 

Result from (i)(2) Result from (i)(3)
− =

Difference

(5) Select the greater of the amounts 
calculated in either paragraphs (i)(3) 
and (i)(4) of this section. 

(6) The lesser of the amounts cal-
culated in paragraphs (i)(2) and (i)(5) of 
this section will be the maximum 

amount of debt reduction for a 50-year 
contract term. 

(7) The borrower will receive 60 per-
cent of the amount calculated in para-
graph (i)(6) of this section for a 30-year 
contract term. 

Result from (i)(6)  debt cancellation for a 30-
× =60%

Maximum yyear term

VerDate Sep<11>2014 12:33 Jun 19, 2019 Jkt 247018 PO 00000 Frm 00310 Fmt 8010 Sfmt 8006 Q:\07\7V7.TXT PC31 E
R

08
N

O
07

.0
05

<
/G

P
H

>
E

R
08

N
O

07
.0

06
<

/G
P

H
>

E
R

08
N

O
07

.0
07

<
/G

P
H

>
E

R
08

N
O

07
.0

08
<

/G
P

H
>

E
R

08
N

O
07

.0
09

<
/G

P
H

>

kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



301 

Farm Service Agency, USDA § 766.111 

(8) The borrower will receive 20 per-
cent of the amount calculated in para-

graph (i)(6) of this section for a 10-year 
contract term. 

Result from (i)(6)  debt cancellation for a 10-
× =20%

Maximum yyear term

(j) Conservation Contract Agreement. 
The borrower must sign the Conserva-
tion Contract Agreement establishing 
the contract’s terms and conditions. 

(k) Transferring title to land under 
Conservation Contract. If the borrower 
or any subsequent landowner transfers 
title to the property, the Conservation 
Contract will remain in effect for the 
duration of the contract term. 

(l) Borrower appeals of technical deci-
sions. Borrower appeals of the Natural 
Resources Conservation Service’s 
(NRCS) technical decisions made in 
connection with a Conservation Con-
tract, will be handled in accordance 
with applicable NRCS regulations. 
Other aspects of the denial of a con-
servation contract may be appealed in 
accordance with 7 CFR parts 11 and 780. 

(m) Subordination. For real estate 
with a Conservation Contract: 

(1) Subordination will be required for 
all liens that are in a prior lien posi-
tion to the Conservation Contract. 

(2) The Agency will not subordinate 
Conservation Contracts to liens of 
other lenders or other Governmental 
entities. 

(n) Breach of Conservation Contract. If 
the borrower or a subsequent owner of 
the land under the Conservation Con-
tract fails to comply with any of its 
provisions, the Agency will declare the 
Conservation Contract breached. If the 
Conservation Contract is breached, the 
borrower or subsequent owner of the 
land must restore the land to be in 
compliance with the Conservation Con-
tract and all terms of the conservation 
management plan within 90 days. If 
this cure is not completed, the Agency 
will take the following actions: 

(1) For borrowers who have or had a 
loan in which debt was exchanged for 
the Conservation Contract and breach 
the Conservation Contract, the Agency 
may reinstate the debt that was can-
celled, plus interest to the date of pay-

ment at the rate of interest in the 
promissory note, and assess liquidated 
damages in the amount of 25 percent of 
the debt cancelled, plus any actual ex-
penses incurred by the Agency in en-
forcing the terms of the Conservation 
Contract. The borrower’s account will 
be considered in non-monetary default; 
and 

(2) Subsequent landowners who 
breach the Conservation Contract must 
pay the Agency the amount of the debt 
cancelled when the contract was exe-
cuted, plus interest at the non-program 
interest rate to the date of payment, 
plus liquidated damages in the amount 
of 25 percent of the cancelled debt, plus 
any actual expenses incurred by the 
Agency in enforcing the terms of the 
Conservation Contract. 

[72 FR 63316, Nov. 8, 2007, as amended at 78 
FR 65532, Nov. 1, 2013] 

§ 766.111 Writedown. 

(a) Eligibility. The Agency will only 
consider a writedown if the borrower: 

(1) Meets the eligibility criteria in 
§ 766.104; 

(2) Is delinquent; 
(3) Has not previously received debt 

forgiveness on any FLP direct loan; 
and 

(4) Complies with the Highly Erodible 
Land and Wetland Conservation re-
quirements of 7 CFR part 12. 

(b) Conditions. (1) Rescheduling, con-
solidation, reamortization, deferral or 
some combination of these options on 
all of the borrower’s loans would not 
result in a feasible plan with a 110 per-
cent debt service margin. If a feasible 
plan, including writedown is achieved 
with a debt service margin of 101 per-
cent or more, the Agency will deter-
mine if a feasible plan can be achieved 
without a writedown. If a feasible plan 
is achieved with and without a 
writedown and the borrower meets all 
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