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(8) Grant access to the non-highway 
use by the grantee and FHWA, and the 
SDOT if the agreement affects a Fed-
eral-aid highway and the SDOT is not 
the grantee, for inspection, mainte-
nance, and for activities needed for re-
construction of the highway facility. 

(9) Additional terms and conditions 
appropriate for inclusion in ROW use 
agreements are described in FHWA 
guidance at http://www.fhwa.dot.gov/ 
reallestate/right-of-way/cor-
ridorlmanagement/air-
spacelguidelines.cfm. The terms and 
conditions listed in the guidance are 
not mandatory requirements. 

(c) Where a proposed use requires 
changes in the existing highway, such 
changes shall be provided without cost 
to Federal funds unless otherwise spe-
cifically agreed to by the grantee and 
FHWA. 

(d) Proposed uses of real property in-
terests shall conform to the current de-
sign standards and safety criteria of 
FHWA for the functional classification 
of the highway facility in which the 
property is located. 

(e) An individual, company, organiza-
tion, or public agency desiring to use 
real property interests shall submit a 
written request to the grantee, to-
gether with an application supporting 
the proposal. If FHWA is the approving 
authority, the grantee shall forward 
the request, application, and the 
SDOT’s recommendation if the pro-
posal affects a Federal-aid highway, 
and the proposed ROW use agreement, 
together with its recommendation and 
any necessary supplemental informa-
tion, to FHWA. The submission shall 
affirmatively provide for adherence to 
all requirements contained in this sub-
part and must include the following in-
formation: 

(1) Identification of the party respon-
sible for developing and operating the 
proposed use; 

(2) A general statement of the pro-
posed use; 

(3) A description of why the proposed 
use would be in the public interest; 

(4) Information demonstrating the 
proposed use would not impair the 
highway or interfere with the free and 
safe flow of traffic; 

(5) The proposed design for the use of 
the space, including any facilities to be 
constructed; 

(6) Maps, plans, or sketches to ade-
quately demonstrate the relationship 
of the proposed project to the highway 
facility; 

(7) Provision for vertical and hori-
zontal access for maintenance pur-
poses; 

(8) A description of other general pro-
visions such as the term of use, insur-
ance requirements, design limitations, 
safety mandates, accessibility, and 
maintenance as outlined further in this 
section; and 

(9) An adequately detailed three-di-
mensional presentation of the space to 
be used and the facility to be con-
structed if required by FHWA or the 
grantor. Maps and plans may not be re-
quired if the available real property in-
terest is to be used for leisure activi-
ties (such as walking or biking), beau-
tification, parking of motor vehicles, 
public mass transit facilities, and simi-
lar uses. In such cases, an acceptable 
metes and bounds description of the 
surface area, and appropriate plans or 
cross sections clearly defining the 
vertical use limits, may be furnished in 
lieu of a three-dimensional description, 
at the grantee’s discretion. 

§ 710.407 [Reserved] 

§ 710.409 Disposal of excess real prop-
erty. 

(a) Excess real property outside or 
within the approved right-of-way lim-
its or other project limits may be sold 
or conveyed to a public entity or to a 
private party in accordance with 
§ 710.403(a), (c), (d), (e), (f) and this sec-
tion. Approval by FHWA is required for 
disposal of excess real property unless 
otherwise provided in this section or in 
the FHWA–SDOT Stewardship/Over-
sight Agreement. 

(b) Federal, State, and local agencies 
shall be afforded the opportunity to ac-
quire excess real property considered 
for disposal when such real property in-
terests have potential use for parks, 
conservation, recreation, or related 
purposes, and when such a transfer is 
allowed by State law. When this poten-
tial exists, the grantee shall notify the 
appropriate agencies of its intentions 
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to dispose of the real property interests 
determined to be excess. 

(c) The grantee may decide to retain 
excess real property to restore, pre-
serve, or improve the scenic beauty and 
environmental quality adjacent to the 
transportation facility. 

(d) Where the transfer of excess real 
property to other agencies at less than 
fair market value for continued public 
use is clearly justified as in the public 
interest and approved by FHWA under 
§ 710.403(e), the deed shall provide for 
reversion of the property for failure to 
continue public ownership and use. 
Where property is sold at fair market 
value, no reversion clause is required. 

(e) No FHWA approval is required for 
disposal of excess real property located 
outside of the approved ROW limits or 
other project limits if Federal funds 
did not participate in the acquisition 
cost of the real property. 

(f) Highway facilities in which Fed-
eral funds participated in either the 
ROW or construction may be relin-
quished to another governmental agen-
cy for continued highway use under the 
provisions of 23 CFR part 620, subpart 
B. 

(g) A request for approval of a dis-
posal must demonstrate compliance 
with the requirements of § 710.403(a), 
(c), (d), (e), (f) and this section. An in-
dividual, company, organization, or 
public agency requesting a grantee to 
approve of a disposal of excess real 
property within the approved ROW lim-
its or other project limits, or to ap-
prove of a disposal of excess real prop-
erty outside the ROW limits that was 
acquired with title 23 of the United 
States Code funding, shall submit a 
written request to the grantee, to-
gether with an application supporting 
the proposal. If the FHWA is the ap-
proving authority, the grantee shall 
forward the request, the SDOT rec-
ommendation if the proposal affects a 
Federal-aid highway, the application, 
and proposed terms and conditions, to-
gether with its recommendation and 
any necessary supplemental informa-
tion, to FHWA. The submission shall 
affirmatively provide for adherence to 
requirements contained in this section 
and must include the information spec-
ified in § 710.405(e)(1) through (9). 

Subpart E—Property Acquisition 
Alternatives 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.501 Early acquisition. 
(a) General. A State agency may ini-

tiate acquisition of real property inter-
ests for a proposed transportation 
project at any time it has the legal au-
thority to do so. The State agency may 
undertake Early Acquisition Projects 
before the completion of the environ-
mental review process for the proposed 
transportation project for corridor 
preservation, access management, or 
other purposes. Subject to the require-
ments in this section, State agencies 
may fund Early Acquisition Project 
costs entirely with State funds with no 
title 23 participation; use State funds 
initially but seek title 23 credit or re-
imbursement when the acquired prop-
erty is incorporated into a transpor-
tation project eligible for Federal sur-
face transportation program funds; or 
use the normal Federal-aid project 
agreement and reimbursement process 
to fund an Early Acquisition Project 
pursuant to paragraph (e) of this sec-
tion. The early acquisition of a real 
property interest under this section 
shall be carried out in compliance with 
all requirements applicable to the ac-
quisition of real property interests for 
federally assisted transportation 
projects. 

(b) State-funded early acquisition with-
out Federal credit or reimbursement. A 
State agency may carry out early ac-
quisition entirely at its expense and 
later incorporate the acquired real 
property into a transportation project 
or program for which the State agency 
receives Federal financial assistance or 
other Federal approval under title 23 
for other transportation project activi-
ties. In order to maintain eligibility 
for future Federal assistance on the 
project, early acquisition activities 
funded entirely without Federal par-
ticipation must comply with the re-
quirements of § 710.501(c)(1) through (5). 

(c) State-funded early acquisition eligi-
ble for future credit. Subject to 
§ 710.203(b) (direct eligible costs), 
§ 710.505(b), and § 710.507 (State and local 
contributions), Early Acquisition 
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