
383 

Natl. Found. on Arts and Humanities § 1151.3 

§ 1150.44 Can a judgment I have ob-
tained against the United States be 
used to satisfy a debt that I owe to 
the Endowment? 

Collection by offset against a judg-
ment obtained by a debtor against the 
United States will be accomplished in 
accordance with 31 U.S.C. 3728. 

PART 1151—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP 

Subpart A—General Provisions 

Sec. 
1151.1 Purpose. 
1151.2 Application. 
1151.3 Definitions. 
1151.4 Notice. 
1151.5 Inconsistent State laws and effect of 

employment opportunities. 
1151.6–1151.10 [Reserved] 

Subpart B—Standards for Determining Who 
Are Handicapped Persons 

1151.11 Handicapped person. 
1151.12 Qualified handicapped person. 
1151.13–1151.15 [Reserved] 

Subpart C—Discrimination Prohibited 

GENERAL 

1151.16 General prohibitions against dis-
crimination. 

1151.17 Specific discriminatory actions pro-
hibited. 

1151.18 Illustrative examples. 
1151.19–1151.20 [Reserved] 

ACCESSIBILITY 

1151.21 Discrimination prohibited. 
1151.22 Existing facilities. 
1151.23 New construction. 
1151.24 Historic properties. [Reserved] 
1151.25–1151.30 [Reserved] 

EMPLOYMENT 

1151.31 Discrimination prohibited. 
1151.32 Reasonable accommodation. 
1151.33 Employment criteria. 
1151.34 Preemployment inquiries. 
1151.35–1151.40 [Reserved] 

Subpart D—Enforcement 

1151.41 Assurances required. 
1151.42 Self evaluation. 
1151.43 Adoption of grievance procedures. 
1151.44 Endowment enforcement and com-

pliance procedures. 
1151.45–1151.50 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 44 FR 22734, Apr. 17, 1979, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1151.1 Purpose. 

The purpose of this part is to imple-
ment section 504 of the Rehabilitation 
Act of 1973, which is designed to elimi-
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 1151.2 Application. 

This part applies to each recipient of 
financial assistance from the National 
Endowment for the Arts and to each 
program or activity that receives such 
assistance. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.3 Definitions. 

As used in this part, the term: 
(a) The Act means the Rehabilitation 

Act of 1973, Public Law 93–112, as 
amended by the Rehabilitation Act 
Amendments of 1974, (Pub. L. 93–516, 29 
U.S.C. 706 et seq.) and the Comprehen-
sive Rehabilitation Services Amend-
ments of 1978, (Pub. L. 95–602). 

(b) Section 504 means section 504 of 
the Act. 

(c) Endowment means the National 
Endowment for the Arts. 

(d) Chairman means the Chairman, 
National Endowment for the Arts. 

(e) Recipient means any state or its 
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which federal fi-
nancial assistance is extended directly 
or through another recipient, including 
any successor, assignee, or transferee 
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. 

(f) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which the Endowment 
provides or otherwise makes available 
assistance in the form of: 

(1) Funds; 
(2) Services of federal personnel; or 
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(3) Real and personal property or any 
interest in or use of such property, in-
cluding: 

(i) Transfers of leases of such prop-
erty for less than fair market value or 
for reduced consideration; and, 

(ii) proceeds from a subsequent trans-
fer or lease of such property if the fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. 

(g) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(h) Program or activity means all of 
the operations of any entity described 
in paragraphs (h)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 

described in paragraph (h)(1), (2), or (3) 
of this section. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.4 Notice. 
(a) A recipient shall take appropriate 

initial and continuing steps to notify 
participants, beneficiaries, applicants, 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 and 
this part. The notification shall state, 
where appropriate, that the recipient 
does not discriminate in admission or 
access to, or employment in, its pro-
grams or activities. Methods of initial 
and continuing notification may in-
clude the posting of notices, publica-
tion in print, audio, and visual media, 
placement of notices in a recipient’s 
publication, and distribution of other 
written and verbal communications. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 
containing general information that it 
makes available to participants, bene-
ficiaries, applicants, or employees, it 
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate-
rials and publications or by revising 
and reprinting the materials and publi-
cations. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.5 Inconsistent State laws and ef-
fect of employment opportunities. 

(a) Recipients are not excused from 
complying with this part as a result of 
state or local laws which limit the eli-
gibility of handicapped persons to re-
ceive services or to practice a profes-
sion or occupation. 

(b) The presence of limited employ-
ment opportunities in a particular pro-
fession does not excuse a recipient 
from complying with the regulation. 
For example, a music school receiving 
Endowment financial assistance could 
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not deny admission to a qualified blind 
applicant because a blind singer may 
experience more difficulty than a non-
handicapped singer in finding a job. 

§§ 1151.6–1151.10 [Reserved] 

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons 

§ 1151.11 Handicapped person. 

(a) Handicapped person means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
For purposes of section 504, in connec-
tion with employment, this term does 
not include any individual who is an al-
coholic or drug abuser whose current 
use of alcohol or drugs prevents such 
individual from performing the duties 
of the job in question or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a 
direct threat to the property or safety 
of others. 

(b) As used in paragraph (a) of this 
section, the phrase: 

(1) Physical or mental impairment 
means: 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional and 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 

hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means: 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but that is treated 
by a recipient as constituting such a 
limitation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; 

(iii) Has none of the impairments de-
fined in paragraph (b)(1) of this section 
but is treated by a recipient as having 
such an impairment. 

§ 1151.12 Qualified handicapped per-
son. 

Qualified handicapped person means: 
(a) With respect to employment, a 

handicapped person who, with reason-
able accommodation, can perform the 
essential functions of the job in ques-
tion; and 

(b) With respect to services, a handi-
capped person who meets the essential 
eligibility requirements for the receipt 
of such services. 

§§ 1151.13–1151.15 [Reserved] 

Subpart C—Discrimination 
Prohibited 

GENERAL 

§ 1151.16 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity which receives federal 
financial assistance. 

(b) These regulations do not prohibit 
the exclusion of nonhandicapped per-
sons or persons with a specific type of 
handicap from aid, benefits, or services 
limited by Federal statute or executive 
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order to handicapped persons or per-
sons with a different type of handicap. 

(c) Recipients shall take appropriate 
steps to insure that no handicapped in-
dividual is denied the benefits of, ex-
cluded from participation in, or other-
wise subjected to discrimination in any 
program or activity receiving Endow-
ment financial assistance because of 
the absence of appropriate auxiliary 
aids for individuals with impaired sen-
sory, manual, or speaking skills. 

(d) Recipients shall take appropriate 
steps to insure that communications 
with their applicants, employees, and 
beneficiaries are available to persons 
with impaired vision and hearing. 

(e) Recipients shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.17 Specific discriminatory ac-
tions prohibited. 

(a) A recipient, in providing any aid, 
benefit, or service, either directly or 
through contractual, licensing, or 
other arrangements, shall not, on the 
basis of handicap: 

(1) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(2) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(3) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(4) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons unless such action is necessary 
to provide qualified handicapped per-
sons with aid, benefits, or services that 
are as effective as those provided to 
others; 

(5) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to 
an agency, organization, or person that 

discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipient’s pro-
gram or activity; 

(6) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(7) Otherwise limit a qualified handi-
capped person in the enjoyment of any 
right, privilege, advantage, or oppor-
tunity enjoyed by others receiving an 
aid, benefit, or service. 

(b) Despite the existence of separate 
or different aid, benefits, or services 
provided in accordance with this part, 
a recipient may not deny a qualified 
handicapped person the opportunity to 
participate in such aid, benefits, or 
services that are not separate or dif-
ferent. 

(c) A recipient may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration: 

(1) That have the effect of subjecting 
qualified handicapped persons to dis-
crimination on the basis of handicap; 

(2) That have the purpose or effect of 
defeating or substantially impairing 
accomplishment of the objectives of 
the recipient’s program or activity 
with respect to handicapped persons; or 

(3) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the 
same state. 

(d) A recipient may not, in deter-
mining the site or location of a facil-
ity, make selections: 

(1) That have the effect of excluding 
handicapped persons from, denying 
them the benefits of, or otherwise sub-
jecting them to discrimination under 
any program or activity that receives 
federal financial assistance; or 

(2) That have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(e) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving federal 
financial assistance includes any aid, 
benefit, or service provided in or 
through a facility that has been con-
structed, expanded, altered, leased or 
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rented, or otherwise acquired, in whole 
or in part, with federal financial assist-
ance. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.18 Illustrative examples. 
(a) The following examples will illus-

trate the application of the foregoing 
provisions to some of the activities 
funded by the National Endowment for 
the Arts. 

(1) A museum exhibition catalogue or 
small press editions supported by the 
Endowment may be made usable by the 
blind and the visually impaired 
through cassette tapes, records, discs, 
braille, readers and simultaneous pub-
lications; 

(2) A theatre performance supported 
by Federal funds may be made avail-
able to deaf and hearing impaired per-
sons through the use of a sign language 
interpreter or by providing scripts in 
advance of the performance. 

(3) A performing arts organization re-
ceiving Federal funds and offering, for 
example, a specific event in an inacces-
sible facility may arrange to provide a 
reasonable opportunity for that spe-
cific event to be offered to the public 
at large in an alternative accessible 
space; e.g., a theatre offering four dif-
ferent plays a season may offer at least 
one performance of each play in an al-
ternative accessible space. 

(4) Recipients of federal funds should 
make every effort to assure that they 
do not support organizations or indi-
viduals that discriminate; 

(5) A handicapped person with experi-
ence and expertise equal to qualifica-
tion standards established by a plan-
ning or advisory board may not be ex-
cluded from participation on the board 
on the basis of handicap. This does not 
mean that every planning or advisory 
board necessarily must include a 
handicapped person. 

(b) Despite the existence of permis-
sible separate or different aid, benefits, 
or services, e.g., periodic performances 
in alternative accessible spaces, a 
physically handicapped person who 
wishes to be, and can be, escorted to a 
seat, may not be denied such access to 
an otherwise inaccessible theatre. 

(c) State arts agencies are obligated 
to develop methods of administering 

federal funds so as to ensure that 
handicapped persons are not subjected 
to discrimination on the basis of handi-
cap either by sub-grantees or by the 
manner in which the funds are distrib-
uted. 

(d) In the event Endowment funds are 
utilized to construct, expand, alter, 
lease or rent a facility, the aid, bene-
fits, or services provided in or through 
that facility must be conducted in ac-
cordance with these regulations, e.g., a 
museum receiving a grant to renovate 
an existing facility must assure that 
all museum aid, benefits, or services 
conducted in that facility are acces-
sible to handicapped persons. 

(e) In carrying out the mandate of 
section 504 and these implementing 
regulations recipients should make 
every effort to administer Endowment 
assisted programs or activities in a set-
ting in which able-bodied and disabled 
persons are integrated, e.g., tours made 
available to the hearing impaired 
should be open to the public at large 
and everyone should be permitted to 
enjoy the benefits of a tactile experi-
ence in a museum. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§§ 1151.19–1151.20 [Reserved] 

ACCESSIBILITY 

§ 1151.21 Discrimination prohibited. 

No qualified handicapped person 
shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity to which this part applies. 

§ 1151.22 Existing facilities. 

(a) A recipient shall operate each 
program or activity to which this part 
applies so that when each part is 
viewed in its entirety it is readily ac-
cessible to and usable by handicapped 
persons. This paragraph does not nec-
essarily require a recipient to make 
each of its existing facilities or every 
part of a facility accessible to and usa-
ble by handicapped persons. 
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(b) A recipient may comply with the 
requirement f paragraph (a) of this sec-
tion through alteration of existing fa-
cilities, the construction of new facili-
ties, or any other methods that result 
in making its program or activity ac-
cessible to handicapped persons. A re-
cipient is not required to make struc-
tural changes in existing facilities 
where other methods are effective in 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re-
quirement of paragraph (a) of this sec-
tion, a recipient shall give priority to 
those methods that serve handicapped 
persons in the most integrated setting 
appropriate. 

(c) Time period. A recipient shall com-
ply with the requirement of paragraph 
(a) of this section within sixty days of 
the effective date of this part except 
that where structural changes are nec-
essary such changes shall be made as 
soon as possible but in no event later 
than three years after the effective 
date of this part. 

(d) Transition plan. In the event 
structural changes to facilities are nec-
essary to meet the requirement of 
paragraph (a) of this section, a recipi-
ent shall develop, within one year of 
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. 
Upon request, the recipient shall make 
available for public inspection a copy 
of the transition plan. The plan shall, 
at a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full ac-
cessibility under paragraph (a) of this 

section and, if the time period of the 
transition plan is longer than one year, 
identify steps that will be taken during 
each year of the transition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.23 New construction. 

(a) Design, construction, and alteration. 
New facilities shall be designed and 
constructed to be readily accessible to 
and usable by handicapped persons. Al-
terations to existing facilities shall, to 
the maximum extent feasible, be de-
signed and constructed to be readily 
accessible to and usable by handi-
capped persons. 

(b) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

[44 FR 22734, Apr. 17, 1979, as amended at 55 
FR 52138, 52142, Dec. 19, 1990] 

VerDate Sep<11>2014 14:23 Dec 02, 2020 Jkt 250203 PO 00000 Frm 00398 Fmt 8010 Sfmt 8010 Q:\45\45V4.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



389 

Natl. Found. on Arts and Humanities § 1151.32 

§ 1151.24 Historic properties. [Re-
served] 

§§ 1151.25–1151.30 [Reserved] 

EMPLOYMENT 

§ 1151.31 Discrimination prohibited. 
(a) No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
that receives federal financial assist-
ance. 

(b) A recipient shall make all deci-
sions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants 
or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(c) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this subpart. The relationships referred 
to in this paragraph include relation-
ships with employment and referral 
agencies, with labor unions, with orga-
nizations providing or administering 
fringe benefits to employees of the re-
cipients, and with organizations pro-
viding training and apprenticeships. 

(d) The prohibition against discrimi-
nation in employment applies to the 
following activities: 

(1) Recruitment, advertising, and the 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absences, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection 
for leaves of absence to pursue train-
ing; 

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and 

(9) Any other term, condition, or 
privilege of employment. 

(e) A recipient’s obligation to comply 
with this subpart is not affected by any 
inconsistent term of any collective 
bargaining agreement to which it is a 
party. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.32 Reasonable accommodation. 
(a) A recipient shall make reasonable 

accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of its program or activity. 

(b) Reasonable accommodation may 
include: 

(1) Making facilities used by employ-
ees readily accessible to and usable by 
handicapped persons; and 

(2) Job restructuring, part-time or 
modified work schedules, acquisition, 
or modification of equipment or de-
vices, such as use of telecommuni-
cation devices and amplifiers on tele-
phones, the provision of readers or in-
terpreters, and other similar actions. 

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue 
hardship on the operation of a recipi-
ent’s program or activity, factors to be 
considered include: 

(1) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number and type 
of facilities, and size of budget; 

(2) The type of the recipient’s oper-
ation, including the composition and 
structure of the recipient’s workforce; 
and 

(3) The nature and cost of the accom-
modation needed. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 
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§ 1151.33 Employment criteria. 
(a) A recipient may not make use of 

any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question; and 

(2) Alternative job-related tests or 
criteria are unavailable. 

(b) A recipient shall select and ad-
minister tests concerning employment 
so as best to ensure that, when admin-
istered to an applicant or employee 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or other factors relevant to ade-
quate performance of the job in ques-
tion. 

§ 1151.34 Preemployment inquiries. 
A recipient may not, except as pro-

vided below, conduct a preemployment 
medical examination, make preemploy-
ment inquiry as to whether the appli-
cant is a handicapped person, or in-
quire as to the nature or severity of a 
handicap. A recipient may, however, 
make preemployment inquiry into an 
applicant’s ability to perform job-re-
lated functions. 

(a) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination, when a recipient 
is taking voluntary action to overcome 
the effects of conditions that resulted 
in limited participation in its federally 
assisted program or activity, or when a 
recipient is taking affirmative action 
pursuant to section 504 of the Act, the 
recipient may invite applicants for em-
ployment to indicate whether and to 
what extent they are handicapped, pro-
vided, that: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
or affirmative action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 

confidential as provided in paragraph 
(c) of this section, that refusal to pro-
vide it will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord-
ance with this part. 

(b) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty, 
provided, that: 

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap; and 

(2) The results of such an examina-
tion are used only in accordance with 
the requirements of this part. 

(c) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
on separate forms that shall be ac-
corded confidentiality as medical 
records, except that: 

(1) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary accommoda-
tions; 

(2) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(3) Government officials inves-
tigating compliance with the Act shall 
be provided relevant information upon 
request. 

[44 FR 22734, Apr. 17, 1979; 45 FR 57129, Aug. 
27, 1980] 

§§ 1151.35–1151.40 [Reserved] 

Subpart D—Enforcement 

§ 1151.41 Assurances required. 
(a) An applicant for federal financial 

assistance to which this part applies 
shall submit an assurance, on a form 
specified by the Chairman, that the 
program or activity will be operated in 
compliance with this part. An appli-
cant may incorporate these assurances 
by reference in subsequent applications 
to the Endowment. 

(b) Duration of obligation. (1) In the 
case of federal financial assistance ex-
tended to provide personal property, 
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the assurance will obligate the recipi-
ent for the period during which it re-
tains ownership or possession of the 
property. 

(2) In all other cases the assurance 
will obligate the recipient for the pe-
riod during which federal financial as-
sistance is extended. 

(c) Covenants. Where property is pur-
chased or improved with federal finan-
cial assistance, the recipient shall 
agree to include in any instrument ef-
fecting or recording any transfer of the 
property a covenant running with the 
property assuring nondiscrimination 
for the period during which the real 
property is used for a purpose for which 
the federal financial assistance is ex-
tended or for another purpose involving 
the provision of similar services or 
benefits. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.42 Self evaluation. 

(a) A recipient shall within six 
months of the effective date of this 
part: 

(1) Evaluate, with the assistance of 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not 
meet the requirements of this part; 

(2) Modify, after consultation with 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any 
policies and practices that do not meet 
the requirements of this part; and 

(3) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the 
effects of any discrimination that re-
sulted from adherence to these policies 
and practices. 

(4) Maintain on file, make available 
for public inspection, and provide to 
the Endowment upon request, for at 
least three years following completion 
of the self-evaluation: 

(i) A list of the interested persons 
consulted; 

(ii) A description of areas examined 
and any problems identified; and, 

(iii) A description of any modifica-
tions made and of any remedial steps 
taken. 

(5) The completed self-evaluation 
should be signed by a responsible offi-
cial designated to coordinate the re-
cipient’s efforts in connection with this 
section. 

§ 1151.43 Adoption of grievance proce-
dures. 

A recipient may adopt an internal 
grievance procedure in order to provide 
for the prompt and equitable resolution 
of complaints alleging any action pro-
hibited by this part. A responsible offi-
cial should be designated to coordinate 
the recipient’s efforts in connection 
with this section. Such procedures need 
not be established with respect to com-
plaints from applicants for employ-
ment. 

§ 1151.44 Endowment enforcement and 
compliance procedures. 

The procedural provisions applicable 
to title VI of the Civil Rights Act of 
1964 apply to this part. These proce-
dures are found in §§ 1110.8 through 
1110.11 of part 1110 of this title. 

§§ 1151.45–1151.50 [Reserved] 

PART 1152—INTERGOVERNMENTAL 
REVIEW OF NATIONAL ENDOW-
MENT FOR THE ARTS PROGRAMS 
AND ACTIVITIES 

Sec. 
1152.1 What is the purpose of these regula-

tions? 
1152.2 What definitions apply to these regu-

lations? 
1152.3 What programs and activities of the 

Endowment are subject to these regula-
tions? 

1152.4 What are the Chairman’s general re-
sponsibilities under the Order? 

1152.5 What is the Chairman’s obligation 
with respect to Federal interagency co-
ordination? 

1152.6 What procedures apply to the selec-
tion of programs and activities under 
these regulations? 

1152.7 How does the Chairman communicate 
with state and local officials concerning 
the Endowment’s programs and activi-
ties? 

1152.8 How does the Chairman provide 
states with an opportunity to comment 
on proposed Federal financial assistance? 
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