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§§296.21-296.23

(2) No payment can be made for an
existing tank vessel granted priority
one status after the earlier of:

(i) Four years following the date this
MSP Operating Agreement is effective,
except if amounts are available for
construction of a minimum of three
tank vessels under the National De-
fense Tank Vessel Construction Assist-
ance Program (NDTVCP) by October 1,
2007, then no payments shall be made
for the existing ‘“‘tank vessel’ after
four years following the date such
amounts are available; or

(ii) The date of delivery of the re-
placement tank vessel constructed in
the United States after October 1, 2004.

(3) The Secretary will not enter into
more than five MSP Operating Agree-
ments for tank vessels under this pri-
ority. If the five tank vessel MSP Oper-
ating Agreement slots are not fully
subscribed, the Secretary, in consulta-
tion with the SecDef, may award the
non-subscribed slots to lower priority
vessels, if deemed appropriate. If the
Secretary determines that no funds
are, or are likely to be, allocated for
any tank vessel construction in the
United States, the five slots may nev-
ertheless be awarded to existing tank
vessels or the slots may be awarded
permanently to any eligible vessels.
The Secretary may temporarily award
a slot reserved for a tank vessel under
construction to a lower priority vessel
during the construction period of that
vessel if an existing tank vessel offered
by the tank vessel Contractor is not el-
igible for priority for that slot. If no
existing tank vessel is offered by the
tank vessel Contractor, the Secretary
may temporarily award an MSP Oper-
ating Agreement to any eligible vessel
of another Contractor until a new tank
vessel’s construction is completed in
the United States. Such temporary
MSP Operating Agreements may be
terminated under terms set forth in
the temporary MSP Operating Agree-
ment.

§§296.21-296.23 [Reserved]
§296.24 Subsequent awards of MSP
Operating Agreements.

(a) MARAD intends to ensure that all
available MSP Operating Agreements
are fully utilized at all times in order
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to maximize the benefit of the MSP.
Accordingly, when an MSP Operating
Agreement becomes available through
termination by the Secretary or early
termination by the MSP contractor,
and no transfer under 46 U.S.C. 53105(e)
is involved, MARAD will reissue the
MSP Operating Agreement pursuant to
the following criteria:

(1) The proposed vessel shall meet the
requirements for vessel eligibility in 46
U.S.C. 53102(b);

(2) The applicant shall meet the ves-
sel ownership and operating require-
ments for priority in 46 U.S.C. 53102(c);
and

(3) Priority will be assigned on the
basis of vessel type established by mili-
tary requirements specified by the Sec-
retary of Defense. After consideration
of military requirements, priority shall
be given to an applicant that is a
United States citizen under section
50501 of this title.

(b) MARAD shall allow an applicant
at least 30 days to submit an applica-
tion for a new MSP Operating Agree-
ment.

(c) MARAD and USTRANSCOM will
determine if the applications received
form an adequate pool for award of a
reissued MSP Operating Agreement. If
so, MARAD will award a reissued MSP
Operating Agreement from that pool of
qualified applicants in its discretion
according to the procedures of para-
graph (a) of this section, subject to ap-
proval of the Secretary of Defense.
MARAD and USTRANSCOM may de-
cide to open a new round of applica-
tions. MARAD shall provide written
reasons for denying applications. In as
much as MSP furthers a public purpose
and MARAD does not acquire goods or
services through MSP, the selection
process for award of MSP Operating
Agreements does not constitute an ac-
quisition process subject to any pro-
curement law or the Federal Acquisi-
tion Regulations.

[82 FR 56897, Dec. 1, 2017]
Subpart D—Maritime Security
Program Operating Agreements

§296.30 General conditions.

(a) Approval. The Secretary, in con-
junction with the Secretary of Defense,
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Maritime Administration, DOT

may approve applications to enter into
a MSP Operating Agreement and make
MSP Payments with respect to vessels
that are determined by the Secretary
to be commercially viable and deemed
by the Secretary of Defense to be mili-
tarily useful for meeting the sealift
needs of the United States in time of
war or national emergencies. The Sec-
retary announced an initial award of 60
MSP Operating Agreements on Janu-
ary 12, 2005. In June 2014, the Secretary
extended the term of all 60 MSP Oper-
ating Agreements through FY 2025.

(b) Effective date—(1) General rule. Un-
less otherwise provided, the effective
date of an MSP Operating Agreement
is October 1, 2005.

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in an MSP Op-
erating Agreement that is on charter
to the U.S. Government, other than a
charter under the provisions of an
Emergency Preparedness Agreement
(EPA) provided by 46 U.S.C. 53107, as
amended, unless an earlier date is re-
quested by the applicant, the effective
date for an MSP Operating Agreement
shall be:

(i) The expiration or termination
date of the Government charter cov-
ering the vessel; or

(ii) Any earlier date on which the
vessel is withdrawn from that charter,
but not before October 1, 2005.

(c) Replacement vessels. A Contractor
may replace an MSP vessel under an
MSP Operating Agreement with an-
other vessel that is eligible to be in-
cluded in the MSP under section
296.11(a), if the Secretary, in conjunc-
tion with the Secretary of Defense, ap-
proves the replacement vessel.

(d) Termination by the Secretary. If the
Contractor materially fails to comply
with the terms of the MSP Operating
Agreement:

(1) The Secretary shall notify the
Contractor and provide a reasonable
opportunity for the Contractor to com-
ply with the MSP Operating Agree-
ment;

(2) The Secretary shall terminate the
MSP Operating Agreement if the Con-
tractor fails to achieve such compli-
ance; and

(3) Upon such termination, any funds
obligated by the relevant MSP Oper-

§296.30

ating Agreement shall be available to
the Secretary to carry out the MSP.

(e) Early termination by Contractor,
generally. An MSP Operating Agree-
ment shall terminate on a date speci-
fied by the Contractor if the Con-
tractor notifies the Secretary not later
than 60 days before the effective date of
the proposed termination that the Con-
tractor intends to terminate the MSP
Operating Agreement. The Contractor
shall be bound by the provisions relat-
ing to vessel documentation and na-
tional security commitments, and by
its EPA for the full term, from October
1, 2005, through September 30, 2025, of
the MSP Operating Agreement.

(f) [Reserved]

(g) Non-renewal for lack of funds. If,
by the first day of a fiscal year, suffi-
cient funds have not been appropriated
under the authority of MSA 2003, as
amended, for that fiscal year, the Sec-
retary will notify the Senate Commit-
tees on Armed Services and Commerce,
Science, and Transportation, and the
House of Representatives Committee
on Armed Services, that MSP Oper-
ating Agreements for which sufficient
funds are not available will not be re-
newed for that fiscal year if sufficient
funds are not appropriated by the 60th
day of that fiscal year. If only partial
funding is appropriated by the 60th day
of such fiscal year, then the Secretary,
in consultation with the Secretary of
Defense, shall select the vessels to re-
tain under MSP Operating Agreements,
based on the Secretaries’ determina-
tions of the most militarily useful and
commercially viable vessels. In the
event that no funds are appropriated,
then all MSP Operating Agreements
shall be terminated, and each Con-
tractor shall be released from its obli-
gations under the MSP Operating
Agreement. Final payments under the
terminated MSP Operating Agreements
shall be made in accordance with
§296.41. To the extent that funds are
appropriated in a subsequent fiscal
year, former MSP Operating Agree-
ments may be reinstated if mutually
acceptable to the Administrator and
the Contractor, provided the MSP ves-
sel remains eligible.

(h) Release of vessels from obligations.
If sufficient funds are not appropriated
for payments under an MSP Operating
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§296.31

Agreement for any fiscal year by the
60th day of that fiscal year, then—

(1) Each vessel covered by a termi-
nated MSP Operating Agreement is re-
leased from any further obligation
under the MSP Operating Agreement;

(2) The owner and operator of a non-
tank vessel may transfer and register
the applicable vessel under foreign reg-
istry deemed acceptable by the Sec-
retary and the SecDef, notwith-
standing 46 U.S.C. chapter 561 and 46
CFR part 221;

(3) If section 902 of the Act is applica-
ble to a vessel that has been trans-
ferred to a foreign registry due to a
terminated MSP Operating Agreement,
then that vessel is available to be req-
uisitioned by the Secretary pursuant
to section 902 of the Act; and

(4) Paragraph (h) of this section is
not applicable to vessels under MSP
Operating Agreements that have been
terminated for any other reason.

(i) Foreign transfer of vessel. A Con-
tractor may transfer a non-tank vessel
to a foreign registry, without approval
of the Secretary, if the Secretary, in
conjunction with the Secretary of De-
fense, determines that the contractor
will provide a replacement vessel:

(1) Of equal or greater military capa-
bility and of a capacity that is equiva-
lent or greater as measured in dead-
weight tons, gross tons, or container
equivalent units, as appropriate;

(2) That is a documented vessel under
46 U.S.C. chapter 121 by the owner of
the vessel to be placed under a foreign
registry; and

(3) That is not more than 10 years of
age on the date of that documentation.

() Transfer of MSP Operating Agree-
ments. A contractor under an MSP Op-
erating Agreement may transfer the
agreement (including all rights and ob-
ligations under the MSP Operating
Agreement) to any person that is eligi-
ble to enter into the MSP Operating
Agreement under this chapter if the
Secretary and the Secretary of Defense
determine that the transfer is in the
best interests of the United States. A
transaction shall not be considered a
transfer of an MSP Operating Agree-
ment if the same legal entity with the
same vessels remains the contracting
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party under the MSP Operating Agree-
ment.

[82 FR 56897, Dec. 1, 2017]

§296.31 MSP assistance conditions.

(a) Term of MSP Operating Agreement.
MSP Operating Agreements are au-
thorized for 20 years, starting on Octo-
ber 1, 2005, and ending on September 30,
2025, but payments to Contractors are
subject to annual appropriations each
fiscal year. MARAD may enter into
MSP Operating Agreements for a pe-
riod less than the full term authorized
under the MSA 2003, as amended.

(b) Terms under a Continuing Resolu-
tion (CR). In the event funds are avail-
able under a CR, the terms and condi-
tions of the MSP Operating Agree-
ments shall be in force provided suffi-
cient funds are available to fully meet
obligations under MSP Operating
Agreements, and only for the period
stipulated in the applicable CR. If
funds are not appropriated under a CR
at sufficient levels for any portion of a
fiscal year, the Secretary will select
the vessels to retain within the funding
level of the previous fiscal year, in con-
sultation with the SecDef, based on the
Secretaries’ determination of the most
militarily useful and commercially via-
ble vessels. With regard to an MSP Op-
erating Agreement that does not re-
ceive funds, the terms and conditions
of any applicable MSP Operating
Agreement may be voided and the Con-
tractor may request termination of the
MSP Operating Agreement.

(c) National security requirements.
Each MSP Operating Agreement shall
require the owner or operator of an Eli-
gible Vessel included in that MSP Op-
erating Agreement to enter into an
EPA pursuant to section 53107 of the
MSA 2003. The EPA shall be a docu-
ment incorporating the terms of the
Voluntary Intermodal Sealift Agree-
ment (VISA), as approved by the Sec-
retary and the SecDef, or other agree-
ment approved by the Secretaries.

(d) Vessel operating agreements. The
MSP Operating Agreement shall re-
quire that during the period an Eligible
Vessel is included in that MSP Oper-
ating Agreement, the Eligible Vessel
shall:
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