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other provision of this contract, the Con-
tractor shall not be liable for loss of or dam-
age to property of the Government (includ-
ing the supplies delivered under this con-
tract) that (1) occurs after Government ac-
ceptance of the supplies delivered under this 
contract and (2) results from any defects or 
deficiencies in the supplies. 

(b) The limitation of liability under para-
graph (a) above shall not apply when a defect 
or deficiency in, or the Government’s accept-
ance of, the supplies results from willful mis-
conduct or lack of good faith on the part of 
any of the Contractor’s managerial per-
sonnel. The term Contractor’s managerial per-
sonnel, as used in this clause, means the Con-
tractor’s directors, officers, and any of the 
Contractor’s managers, superintendents, or 
equivalent representatives who have super-
vision or direction of— 

(1) All or substantially all of the Contrac-
tor’s business; 

(2) All or substantially all of the Contrac-
tor’s operations at any one plant, labora-
tory, or separate location at which the con-
tract is being performed; or 

(3) A separate and complete major indus-
trial operation connected with the perform-
ance of this contract. 

(c) If the Contractor carries insurance, or 
has established a reserve for self-insurance, 
covering liability for loss or damage suffered 
by the Government through purchase or use 
of the supplies required to be delivered under 
this contract, the Contractor shall be liable 
to the Government, to the extent of such in-
surance or reserve, for loss of or damage to 
property of the Government occurring after 
Government acceptance of, and resulting 
from any defects or deficiencies in, the sup-
plies delivered under this contract. 

(d)(1) This clause does not diminish the 
Contractor’s obligations, to the extent that 
they arise otherwise under this contract, re-
lating to correction, repair, replacement, or 
other relief for any defect or deficiency in 
supplies delivered under this contract. 

(2) Unless this is a cost-reimbursement 
contract, if loss or damage occurs and cor-
rection, repair, or replacement is not fea-
sible or desired by the Government, the Con-
tractor shall, as determined by the Con-
tracting Officer— 

(i) Pay the Government the amount it 
would have cost the Contractor to make cor-
rection, repair, or replacement before the 
loss or damage occurred; or 

(ii) Provide other equitable relief. 
(e) This clause shall not limit or otherwise 

affect the Government’s rights under 
clauses, if included in this contract, that 
cover— 

(1) Warranty of technical data; 
(2) Ground and flight risks or aircraft 

flight risks; or 
(3) Government property. 

(End of clause) 

Alternate I (APR 1984). If the contract 
is for both high-value items and other 
end items, the contracting officer shall 
identify the high-value items by line 
item and insert the following preamble 
before paragraph (a): 

(This clause shall apply only to those items 
identified in this contract as being subject to 
this clause.) 

[48 FR 42478, Sept. 19, 1983, as amended at 60 
FR 34762, July 3, 1995; 61 FR 67426, Dec. 20, 
1996] 

52.246–25 Limitation of Liability— 
Services. 

As prescribed in 46.805, insert the fol-
lowing clause: 

LIMITATION OF LIABILITY—SERVICES (FEB 
1997) 

(a) Except as provided in paragraphs (b) 
and (c) below, and except to the extent that 
the Contractor is expressly responsible under 
this contract for deficiencies in the services 
required to be performed under it (including 
any materials furnished in conjunction with 
those services), the Contractor shall not be 
liable for loss of or damage to property of 
the Government that (1) occurs after Govern-
ment acceptance of services performed under 
this contract and (2) results from any defects 
or deficiencies in the services performed or 
materials furnished. 

(b) The limitation of liability under para-
graph (a) above shall not apply when a defect 
or deficiency in, or the Government’s accept-
ance of, services performed or materials fur-
nished results from willful misconduct or 
lack of good faith on the part of any of the 
Contractor’s managerial personnel. The term 
Contractor’s managerial personnel, as used in 
this clause, means the Contractor’s direc-
tors, officers, and any of the Contractor’s 
managers, superintendents, or equivalent 
representatives who have supervision or di-
rection of— 

(1) All or substantially all of the Contrac-
tor’s business; 

(2) All or substantially all of the Contrac-
tor’s operations at any one plant, labora-
tory, or separate location at which the con-
tract is being performed; or 

(3) A separate and complete major indus-
trial operation connected with the perform-
ance of this contract. 

(c) If the Contractor carries insurance, or 
has established a reserve for self-insurance, 
covering liability for loss or damage suffered 
by the Government through the Contractor’s 
performance of services or furnishing of ma-
terials under this contract, the Contractor 
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shall be liable to the Government, to the ex-
tent of such insurance or reserve, for loss of 
or damage to property of the Government oc-
curring after Government acceptance of, and 
resulting from any defects and deficiencies 
in, services performed or materials furnished 
under this contract. 

(End of clause) 

[48 FR 42478, Sept. 19, 1983, as amended at 60 
FR 34762, July 3, 1995; 61 FR 67426, Dec. 20, 
1997] 

52.246–26 Reporting Nonconforming 
Items. 

As prescribed in 46.317, insert the fol-
lowing clause: 

REPORTING NONCONFORMING ITEMS (JUNE 
2020) 

(a) Definitions. As used in this clause— 
Common item means an item that has mul-

tiple applications versus a single or peculiar 
application. 

Counterfeit item means an unlawful or un-
authorized reproduction, substitution, or al-
teration that has been knowingly 
mismarked, misidentified, or otherwise mis-
represented to be an authentic, unmodified 
item from the original manufacturer, or a 
source with the express written authority of 
the original manufacturer or current design 
activity, including an authorized 
aftermarket manufacturer. Unlawful or un-
authorized substitution includes used items 
represented as new, or the false identifica-
tion of grade, serial number, lot number, 
date code, or performance characteristics. 

Critical item means an item, the failure of 
which is likely to result in hazardous or un-
safe conditions for individuals using, main-
taining, or depending upon the item; or is 
likely to prevent performance of a vital 
agency mission. 

Critical nonconformance means a non-
conformance that is likely to result in haz-
ardous or unsafe conditions for individuals 
using, maintaining, or depending upon the 
supplies or services; or is likely to prevent 
performance of a vital agency mission. 

Design activity means an organization, Gov-
ernment or contractor, that has responsi-
bility for the design and configuration of an 
item, including the preparation or mainte-
nance of design documents. Design activity 
could be the original organization, or an or-
ganization to which design responsibility has 
been transferred. 

Major nonconformance means a non-
conformance, other than critical, that is 
likely to result in failure of the supplies or 
services, or to materially reduce the 
usability of the supplies or services for their 
intended purpose. 

Suspect counterfeit item means an item for 
which credible evidence (including but not 
limited to, visual inspection or testing) pro-
vides reasonable doubt that the item is au-
thentic. 

(b) The Contractor shall— 
(1) Screen Government-Industry Data Ex-

change Program (GIDEP) reports, available 
at www.gidep.org, as a part of the Contrac-
tor’s inspection system or program for the 
control of quality, to avoid the use and deliv-
ery of counterfeit or suspect counterfeit 
items or delivery of items that contain a 
major or critical nonconformance. This re-
quirement does not apply if the Contractor is 
a foreign corporation or partnership that 
does not have an office, place of business, or 
fiscal paying agent in the United States; 

(2) Provide written notification to the Con-
tracting Officer within 60 days of becoming 
aware or having reason to suspect, such as 
through inspection, testing, record review, 
or notification from another source (e.g., 
seller, customer, third party) that any end 
item, component, subassembly, part, or ma-
terial contained in supplies purchased by the 
Contractor for delivery to, or for, the Gov-
ernment is counterfeit or suspect counter-
feit; 

(3) Retain counterfeit or suspect counter-
feit items in its possession at the time of dis-
covery until disposition instructions have 
been provided by the Contracting Officer; 
and 

(4) Except as provided in paragraph (c) of 
this clause, submit a report to GIDEP at 
www.gidep.org within 60 days of becoming 
aware or having reason to suspect, such as 
through inspection, testing, record review, 
or notification from another source (e.g., 
seller, customer, third party) that an item 
purchased by the Contractor for delivery to, 
or for, the Government is— 

(i) A counterfeit or suspect counterfeit 
item; or 

(ii) A common item that has a major or 
critical nonconformance. 

(c) The Contractor shall not submit a re-
port as required by paragraph (b)(4) of this 
clause, if— 

(1) The Contractor is a foreign corporation 
or partnership that does not have an office, 
place of business, or fiscal paying agent in 
the United States; 

(2) The Contractor is aware that the coun-
terfeit, suspect counterfeit, or noncon-
forming item is the subject of an on-going 
criminal investigation, unless the report is 
approved by the cognizant law-enforcement 
agency; or 

(3) For nonconforming items other than 
counterfeit or suspect counterfeit items, it 
can be confirmed that the organization 
where the defect was generated (e.g., original 
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