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PART 600 [RESERVED] 

PART 601—ORGANIZATION, 
FUNCTIONS, AND PROCEDURES 

Subpart A—General Provisions 

Sec. 
601.1 Purpose. 
601.2 Organization of the administration. 
601.3 General responsibilities. 
601.4 Responsibilities of the Administrator. 

Subpart B—Public Availability of 
Information 

601.10 Sources of information. 

Subpart C—Rulemaking Procedures 

601.20 Applicability. 
601.21 Definitions. 
601.22 General. 
601.23 Initiation of rulemaking. 
601.24 Contents of notices of proposed rule-

making. 
601.25 Participation by interested persons. 
601.26 Petitions for extension of time to 

comment. 
601.27 Contents of written comments. 
601.28 Consideration of comments received. 
601.29 Additional rulemaking proceedings. 
601.30 Hearings. 
601.31 Adoption of final rules. 
601.32 Petitions for rulemaking or exemp-

tions. 
601.33 Processing of petition. 
601.34 Petitions for reconsideration. 
601.35 Proceedings on petitions for reconsid-

eration. 
601.36 Procedures for direct final rule-

making. 

Subpart D—Emergency Procedures for 
Public Transportation Systems 

601.40 Applicability. 
601.41 Petitions for relief. 
601.42 Emergency relief docket. 
601.43 Opening the docket. 
601.44 Posting to the docket. 
601.45 Required information. 
601.46 Processing of petitions. 
601.47 Review procedures. 

AUTHORITY: 5 U.S.C. 552; 49 U.S.C. 5334; 49 
CFR 1.91. 

SOURCE: 70 FR 67318, Nov. 4, 2005, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 601.1 Purpose. 

This part describes the organization 
of the Federal Transit Administration 
(‘‘FTA’’), an operating administration 
within the U.S. Department of Trans-
portation. This part also describes gen-
eral responsibilities of the various of-
fices of which FTA is comprised. In ad-
dition, this part describes the sources 
and locations of available FTA pro-
gram information, and provides infor-
mation regarding FTA’s rulemaking 
procedures. 

§ 601.2 Organization of the administra-
tion. 

(a) The headquarters organization of 
FTA is comprised of eight principal of-
fices which function under the overall 
direction of the Federal Transit Ad-
ministrator (‘‘the Administrator’’) and 
Deputy Administrator. These offices 
are: 

(1) Office of Administration. 
(2) Office of Budget and Policy. 
(3) Office of Chief Counsel. 
(4) Office of Civil Rights. 
(5) Office of Communications and 

Congressional Affairs. 
(6) Office of Planning and Environ-

ment. 
(7) Office of Program Management. 
(8) Office of Research, Demonstration 

and Innovation. 
(b) FTA has ten regional offices, each 

of which function under the overall di-
rection of the Administrator and Dep-
uty Administrator, and under the gen-
eral direction of a Regional Adminis-
trator. In addition, FTA has estab-
lished a Lower Manhattan Recovery 
Office, which is under the general di-
rection of the Director for this office. 

Region/States Office/address Telephone No. 

I. Connecticut, Maine, Massachusetts, New Hamp-
shire, Rhode Island, and Vermont.

FTA Regional Administrator, Kendall Square, 55 
Broadway, Suite 920, Cambridge, MA 02142– 
1093.

(617) 494–2055 

II. New York, New Jersey, and U.S. Virgin Islands .. FTA Regional Administrator, One Bowling Green, 
Room 429, New York, NY 10014–1415.

(212) 668–2170 

III. Delaware, District of Columbia, Maryland, Penn-
sylvania, Virginia, and West Virginia.

FTA Regional Administrator, 1760 Market Street, 
Suite 500, Philadelphia, PA 19103–4124.

(215) 656–7100 
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Region/States Office/address Telephone No. 

IV. Alabama, Florida, Georgia, Kentucky, Mis-
sissippi, North Carolina, Puerto Rico, South Caro-
lina, and Tennessee.

FTA Regional Administrator, Atlanta Federal Cen-
ter, Suite 17T50, 61 Forsyth Street, SW., Atlanta, 
GA 30303.

(404) 562–3500 

V. Illinois, Indiana, Minnesota, Michigan, Ohio, and 
Wisconsin.

FTA Regional Administrator, 200 West Adams 
Street, Suite 320, Chicago, IL 60606.

(312) 353–2789 

VI. Arkansas, Louisiana, New Mexico, Oklahoma, 
and Texas.

FTA Regional Administrator, 819 Taylor Street, 
Room 8A36, Fort Worth, TX 76102.

(817) 978–0550 

VII. Iowa, Kansas, Missouri, and Nebraska .............. FTA Regional Administrator, 901 Locust Street, 
Suite 404, Kansas City, MO 64106.

(816) 329–3920 

VIII. Colorado, Montana, North Dakota, South Da-
kota, Utah, and Wyoming.

FTA Regional Administrator, Dept. of Transpor-
tation, FTA, 12300 W. Dakota Ave., Suite 310, 
Lakewood, CO 80228–2583.

(720) 963–3300 

IX. Arizona, California, Hawaii, Nevada, Guam, 
American Samoa, and Northern Mariana Islands.

FTA Regional Administrator, 201 Mission Street, 
Suite 310, San Francisco, CA 94105.

(415) 744–3133 

X. Alaska, Idaho, Oregon, and Washington .............. FTA Regional Administrator, Jackson Federal Build-
ing, 915 Second Avenue, Suite 3142, Seattle, 
WA 98174–1002.

(206) 220–7954 

Lower Manhattan Recovery Office ............................ FTA LMRO Director, One Bowling Green, Room 
436, New York, NY 10004.

(212) 668–1770 

§ 601.3 General responsibilities. 
The general responsibilities of each 

of the offices which comprise the head-
quarters organization of FTA are: 

(a) Office of Administration. Directed 
by an Associate Administrator for Ad-
ministration, this office develops and 
administers comprehensive programs 
to meet FTA’s resource management 
and administrative support require-
ments in the following areas: Organiza-
tion and management planning, infor-
mation resources management, human 
resources, contracting and procure-
ment, and administrative services. 

(b) Office of Budget and Policy. Di-
rected by an Associate Administrator 
for Budget and Policy, this office is re-
sponsible for policy development and 
performance measurement, strategic 
and program planning, program evalua-
tion, budgeting, and accounting. The 
office provides policy direction on leg-
islative proposals and coordinates the 
development of regulations. The office 
formulates and justifies FTA budgets 
within the Department of Transpor-
tation, to the Office of Management 
and Budget, and Congress. The office 
establishes apportionments and allot-
ments for program and administrative 
funds, ensures that all funds are ex-
pended in accordance with Administra-
tion and congressional intent, and pre-
pares and coordinates statutory re-
ports to Congress. The office coordi-
nates with and supports the Depart-
ment of Transportation Chief Financial 
Officer on all FTA accounting and fi-
nancial management matters. This of-

fice also serves as the audit liaison in 
responding to the Office of the Inspec-
tor General and the Government Ac-
countability Office. 

(c) Office of Chief Counsel. Directed by 
a Chief Counsel, this office provides 
legal advice and support to the Admin-
istrator and FTA management. The of-
fice is responsible for reviewing devel-
opment and management of FTA-spon-
sored projects; representing the Admin-
istration before civil courts and admin-
istrative agencies; drafting and review-
ing legislation and regulations to im-
plement the Administration’s pro-
grams; and working to ensure that the 
agency upholds the highest ethical 
standards. The office coordinates with 
and supports the U.S. Department of 
Transportation’s General Counsel on 
FTA legal matters. 

(d) The Office of Civil Rights. Directed 
by a Director for Civil Rights, this of-
fice ensures full implementation of 
civil rights and equal opportunity ini-
tiatives by all recipients of FTA assist-
ance, and ensures nondiscrimination in 
the receipt of FTA benefits, employ-
ment, and business opportunities. The 
office advises and assists the Adminis-
trator and other FTA officials in ensur-
ing compliance with applicable civil 
rights regulations, statutes and direc-
tives, including but not limited to the 
Americans with Disabilities Act of 1990 
(ADA), the Civil Rights Act of 1964, 
Disadvantaged Business Enterprise 
(DBE) participation, and Equal Em-
ployment Opportunity, within FTA and 
in the conduct of Federally-assisted 
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public transportation projects and pro-
grams. The office monitors the imple-
mentation of and compliance with civil 
rights requirements, investigates com-
plaints, conducts compliance reviews, 
and provides technical assistance to re-
cipients of FTA assistance and mem-
bers of the public. 

(e) Office of Communications and Con-
gressional Affairs. Directed by an Asso-
ciate Administrator for Communica-
tions and Congressional Affairs, this 
office is the agency’s lead office for 
media relations, public affairs, and 
Congressional relations, providing 
quick response support to the agency, 
the public, and Members of Congress on 
a daily basis. The office distributes in-
formation about FTA programs and 
policies to the public, the transit in-
dustry, and other interested parties 
through a variety of media. This office 
also coordinates the Administrator’s 
public appearances and is responsible 
for managing correspondence and other 
information directed to and issued by 
the Administrator and Deputy Admin-
istrator. 

(f) Office of Planning and Environment. 
Directed by an Associate Adminis-
trator for Planning and Development, 
this office administers a national pro-
gram of planning assistance that pro-
vides funding, guidance, and technical 
support to State and local transpor-
tation agencies. In partnership with 
the Federal Highway Administration 
(FHWA), this office oversees a national 
program of planning assistance and 
certification of metropolitan and state-
wide planning organizations, imple-
mented by FTA Regional Offices and 
FHWA Divisional Offices. The office 
provides national guidance and tech-
nical support in emphasis areas includ-
ing planning capacity building, finan-
cial planning, transit oriented develop-
ment, joint development, project cost 
estimation, travel demand forecasting, 
and other technical areas. This office 
also oversees the Federal environ-
mental review process as it applies to 
transit projects throughout the coun-
try, including implementation of the 
National Environmental Policy Act 
(NEPA), the Clean Air Act, and related 
laws and regulations. The office pro-
vides national guidance and oversight 
of planning and project development 

for proposed major transit capital fixed 
guideway projects, commonly referred 
to as the New Starts program. In addi-
tion, this office is responsible for the 
evaluation and rating of proposed 
projects based on a set of statutory cri-
teria, and applies these ratings as 
input to the Annual New Starts Report 
and funding recommendations sub-
mitted to Congress, as well as for FTA 
approval required for projects to ad-
vance into preliminary engineering, 
final design, and full funding grant 
agreements. 

(g) Office of Program Management. Di-
rected by an Associate Administrator 
for Program Management, this office 
administers a national program of cap-
ital and operating assistance by man-
aging financial and technical resources 
and by directing program implementa-
tion. The office coordinates all grantee 
directed guidance, in the form of circu-
lars and other communications, devel-
ops and distributes procedures and pro-
gram guidance to assist the field staff 
in grant program administration and 
fosters responsible stewardship of Fed-
eral transit resources by facilitating 
and assuring consistent grant develop-
ment and implementation nationwide 
(Statutory, Formula, Discretionary 
and Earmarks). This office manages 
the oversight program for agency for-
mula grant programs and provides na-
tional expertise and direction in the 
areas of capital construction, rolling 
stock, and risk assessment techniques. 
It also assists the transit industry and 
State and local authorities in pro-
viding high levels of safety and secu-
rity for transit passengers and employ-
ees through technical assistance, train-
ing, public awareness, drug and alcohol 
testing and state safety oversight. 

(h) Office of Research, Demonstration, 
and Innovation. Directed by an Asso-
ciate Administrator for Research, 
Demonstration and Innovation, this of-
fice provides transit industry leader-
ship in delivery of solutions that im-
prove public transportation. The office 
undertakes research, development, and 
demonstration projects that help to in-
crease ridership; improve capital and 
operating efficiencies; enhance safety 
and emergency preparedness; and bet-
ter protect the environment and pro-
mote energy independence. The office 
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leads FTA programmatic efforts under 
the National Research Programs (49 
U.S.C. 5314). 

§ 601.4 Responsibilities of the Adminis-
trator. 

The Administrator is responsible for 
the planning, direction and control of 
the activities of FTA and has authority 
to approve Federal transit grants, 
loans, and contracts. The Deputy Ad-
ministrator is the ‘‘first assistant’’ for 
purposes of the Federal Vacancies Re-
form Act of 1998 (Pub. L. 105–277) and 
shall, in the event of the absence or 
disability of the Administrator, serve 
as the Acting Administrator, subject to 
the limitations in that Act. In the 
event of the absence or disability of 
both the Administrator and the Deputy 
Administrator, officials designated by 
the agency’s internal order on succes-
sion shall serve as Acting Deputy Ad-
ministrator and shall perform the du-
ties of the Administrator, except for 
any non-delegable statutory and/or reg-
ulatory duties. 

Subpart B—Public Availability of 
Information 

§ 601.10 Sources of information. 
(a) FTA guidance documents. (1) Circu-

lars and other guidance/policy informa-
tion are available on FTA’s Web site: 
http://www.fta.dot.gov. 

(2) Single copies of any guidance doc-
ument may be obtained without charge 
by calling FTA’s Administrative Serv-
ices Help Desk, at (202) 366–4865. 

(3) Single copies of any guidance doc-
ument may also be obtained without 
charge upon written request to the As-
sociate Administrator for Administra-
tion, Federal Transit Administration, 
400 7th Street SW., Room 9107, Wash-
ington, DC, 20590, or to any FTA re-
gional office listed in § 601.2. 

(b) DOT Docket Management System. 
Unless a particular document says oth-
erwise, the following rulemaking docu-
ments in proceedings started after Feb-
ruary 1, 1997, are available for public 
review and copying at the Department 
of Transportation’s Docket Manage-
ment System, Room PL 401, 400 7th 
Street SW., Washington, DC 20590, or 
for review and downloading through 
the Internet at http://dms.dot.gov: 

(1) Advance notices of proposed rule-
making; 

(2) Notices of proposed rulemaking; 
(3) Comments received in response to 

notices; 
(4) Petitions for rulemaking and re-

consideration; 
(5) Denials of petitions for rule-

making and reconsideration; and 
(6) Final rules. 
(c) Any person may examine dock-

eted material, at any time during reg-
ular business hours after the docket is 
established, and may obtain a copy of 
such material upon payment of a fee, 
except material ordered withheld from 
the public under section 552(b) of Title 
5 of the United States Code. 

(d) Any person seeking documents 
not described above may submit a re-
quest under the Freedom of Informa-
tion Act (FOIA) by following the proce-
dures outlined in 49 CFR Part 7. 

Subpart C—Rulemaking 
Procedures 

§ 601.20 Applicability. 
This part prescribes rulemaking pro-

cedures that apply to the issuance, 
amendment and revocation of rules 
under an Act. 

§ 601.21 Definitions. 
Act means statutes granting the Sec-

retary authority to regulate public 
transportation. 

Administrator means the Federal 
Transit Administrator, the Deputy Ad-
ministrator or the delegate of either of 
them. 

§ 601.22 General. 
(a) Unless the Administrator, for 

good cause, finds a notice is imprac-
tical, unnecessary, or contrary to the 
public interest, and incorporates such a 
finding and a brief statement of the 
reasons for it in the rule, a notice of 
proposed rulemaking must be issued, 
and interested persons are invited to 
participate in the rulemaking pro-
ceedings involving rules under an Act. 

(b) For rules for which the Adminis-
trator determines that notice is unnec-
essary because no adverse public com-
ment is anticipated, the direct final 
rulemaking procedure described in 
§ 601.36 of this subpart may be followed. 
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§ 601.23 Initiation of rulemaking. 
The Administrator initiates rule-

making on his/her own motion. How-
ever, in so doing, he/she may, in his/her 
discretion, consider the recommenda-
tions of his/her staff or other agencies 
of the United States or of other inter-
ested persons. 

§ 601.24 Contents of notices of pro-
posed rulemaking. 

(a) Each notice of proposed rule-
making is published in the FEDERAL 
REGISTER, unless all persons subject to 
it are named and are personally served 
with a copy of it. 

(b) Each notice, whether published in 
the FEDERAL REGISTER or personally 
served, includes: 

(1) A statement of the time, place, 
and nature of the proposed rulemaking 
proceeding; 

(2) A reference to the authority under 
which it is issued; 

(3) A description of the subjects and 
issues involved or the substance and 
terms of the proposed rule; 

(4) A statement of the time within 
which written comments must be sub-
mitted; and 

(5) A statement of how and to what 
extent interested persons may partici-
pate in the proceeding. 

§ 601.25 Participation by interested 
persons. 

(a) Any interested person may par-
ticipate in rulemaking proceedings by 
submitting comments in writing con-
taining information, views, or argu-
ments. 

(b) In his/her discretion, the Adminis-
trator may invite any interested per-
son to participate in the rulemaking 
procedures described in § 601.29. 

§ 601.26 Petitions for extension of time 
to comment. 

A petition for extension of the time 
to submit comments must be received 
not later than three (3) days before ex-
piration of the time stated in the no-
tice. The filing of the petition does not 
automatically extend the time for peti-
tioner’s comments. Such a petition is 
granted only if the petitioner shows 
good cause for the extension, and if the 
extension is consistent with the public 
interest. If an extension is granted, it 

is granted to all persons, and it is pub-
lished in the FEDERAL REGISTER. 

§ 601.27 Contents of written comments. 
All written comments must be in 

English and submitted in five (5) leg-
ible copies, unless the number of copies 
is specified in the notice. Any inter-
ested person must submit as part of 
his/her written comments all material 
that he/she considers relevant to any 
statement of fact made by him/her. In-
corporation of material by reference is 
to be avoided. However, if such incor-
poration is necessary, the incorporated 
material shall be identified with re-
spect to document and page. 

§ 601.28 Consideration of comments re-
ceived. 

All timely comments are considered 
before final action is taken on a rule-
making proposal. Late filed comments 
may be considered so far as prac-
ticable. 

§ 601.29 Additional rulemaking pro-
ceedings. 

The Administrator may initiate any 
further rulemaking proceedings that 
he/she finds necessary or desirable. For 
example, interested persons may be in-
vited to make oral arguments, to par-
ticipate in conferences between the Ad-
ministrator or his/her representative at 
which minutes of the conference are 
kept, to appear at informal hearings 
presided over by officials designated by 
the Administrator at which a tran-
script or minutes are kept, or partici-
pate in any other proceeding to assure 
informed administrative action and to 
protect the public interest. 

§ 601.30 Hearings. 
(a) Sections 556 and 557 of Title 5, 

United States Code, do not apply to 
hearings held under this part. Unless 
otherwise specified, hearings held 
under this part are informal, non-ad-
versary, fact-finding procedures at 
which there are no formal pleadings or 
adverse parties. Any rule issued in a 
case in which an informal hearing is 
held is not necessarily based exclu-
sively on the record of the hearing. 

(b) The Administrator designates a 
representative to conduct any hearing 
held under this part. The Chief Counsel 
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of the Federal Transit Administration 
designates a member of his/her staff to 
serve as legal officer at the hearing. 

§ 601.31 Adoption of final rules. 
Final rules are prepared by rep-

resentatives of the office concerned 
and the Office of Chief Counsel. The 
rule is then submitted to the Adminis-
trator for his/her consideration. If the 
Administrator adopts the rule, it is 
published in the FEDERAL REGISTER, 
unless all persons subject to it are 
named and are personally served a copy 
of it. 

§ 601.32 Petitions for rulemaking or 
exemptions. 

(a) Any interested person may peti-
tion the Administrator to establish, 
amend, or repeal a rule, or for a perma-
nent or temporary exemption from 
FTA rules as allowed by law. 

(b) Each petition filed under this sec-
tion must: 

(1) Be submitted in duplicate to the 
Administrator, Federal Transit Admin-
istration, 400 Seventh Street, SW., 
Washington, DC 20590; 

(2) State the name, street and mail-
ing addresses, and telephone number of 
the petitioner; if the petitioner is not 
an individual, state the name, street 
and mailing addresses and telephone 
number of an individual designated as 
an agent of the petitioner for all pur-
poses related to the petition; 

(3) Set forth the text or substance of 
the rule or amendment proposed, or of 
the rule from which the exemption is 
sought, or specify the rule that the pe-
titioner seeks to have repealed, as the 
case may be; 

(4) Explain the interest of the peti-
tioner in the action requested, includ-
ing, in the case of a petition for an ex-
emption, the nature and extent of the 
relief sought and a description of the 
persons to be covered by the exemp-
tion; 

(5) Contain any information and ar-
guments available to the petitioner to 
support the action sought; and 

(6) In the case of a petition for ex-
emption, except in cases in which good 
cause is shown, the petition must be 
submitted at least 120 days before the 
requested effective date of the exemp-
tion. 

§ 601.33 Processing of petitions. 

(a) Each petition received under 
§ 601.32 of this part is referred to the 
head of the office responsible for the 
subject matter of that petition. Unless 
the Administrator otherwise specifies, 
no public hearing, argument or other 
proceeding is held directly on a peti-
tion before its disposition under this 
section. 

(b) Grants. If the Administrator de-
termines the petition contains ade-
quate justification, he/she initiates 
rulemaking action under this Subpart 
C or grants the exemption, as the case 
may be. 

(c) Denials. If the Administrator de-
termines the petition does not justify 
rulemaking or granting the exemption, 
he/she denies the petition. 

(d) Notification. Whenever the Admin-
istrator determines that a petition 
should be granted or denied, the office 
concerned and the Office of Chief Coun-
sel prepare a notice of that grant or de-
nial for issuance to the petitioner, and 
the Administrator issues it to the peti-
tioner. 

§ 601.34 Petitions for reconsideration. 

(a) Any interested person may peti-
tion the Administrator for reconsider-
ation of a final rule issued under this 
part. The petition must be in English 
and submitted in duplicate to the Ad-
ministrator, Federal Transit Adminis-
tration, 400 Seventh Street, SW., Wash-
ington, DC, 20590, and received not 
later than thirty (30) days after publi-
cation of the final rule in the FEDERAL 
REGISTER. Petitions filed after that 
time will be considered as petitions 
filed under § 601.32. The petition must 
contain a brief statement of the com-
plaint and an explanation as to why 
compliance with the final rule is not 
practicable, is unreasonable, or is not 
in the public interest. 

(b) If the petitioner requests the con-
sideration of additional facts, he/she 
must state the reason the facts were 
not presented to the Administrator 
within the prescribed comment period 
of the rulemaking. 

(c) The Administrator does not con-
sider repetitious petitions. 

(d) Unless the Administrator other-
wise provides, the filing of a petition 
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under this section does not stay the ef-
fectiveness of the final rule. 

§ 601.35 Proceedings on petitions for 
reconsideration. 

The Administrator may grant or 
deny, in whole or in part, any petition 
for reconsideration without further 
proceedings. In the event he/she deter-
mines to reconsider any rule, he/she 
may issue a final decision on reconsid-
eration without further proceedings, or 
he/she may provide such opportunity to 
submit comment or information and 
data as he/she deems appropriate. 
Whenever the Administrator deter-
mines that a petition should be granted 
or denied, he/she prepares a notice of 
the grant or denial of a petition for re-
consideration and issues it to the peti-
tioner. The Administrator may consoli-
date petitions relating to the same 
rule. 

§ 601.36 Procedures for direct final 
rulemaking. 

(a) Rules the Administrator judges to 
be non-controversial and unlikely to 
result in adverse public comment may 
be published as direct final rules. These 
include non-controversial rules that: 

(1) Affect internal procedures of FTA, 
such as filing requirements and rules 
governing inspection and copying of 
documents; 

(2) Are non-substantive clarifications 
or corrections to existing rules; 

(3) Update existing forms; 
(4) Make minor changes in the sub-

stantive rule regarding statistics and 
reporting requirements; 

(5) Make changes to the rule imple-
menting the Privacy Act; and 

(6) Adopt technical standards set by 
outside organizations. 

(b) The FEDERAL REGISTER document 
will state that any adverse comment 
must be received in writing by FTA 
within the specified time after the date 
of publication and that, if no written 
adverse comment is received, the rule 
will become effective a specified num-
ber of days after the date of publica-
tion. 

(c) If no written adverse comment is 
received by FTA within the specified 
time of publication in the FEDERAL 
REGISTER, FTA will publish a notice in 
the FEDERAL REGISTER indicating that 

no adverse comment was received and 
confirming that the rule will become 
effective on the date that was indicated 
in the direct final rule. 

(d) If FTA receives any written ad-
verse comment within the specified 
time of publication in the FEDERAL 
REGISTER, FTA will either publish a 
document withdrawing the direct final 
rule before it becomes effective and 
may issue an NPRM, or proceed by any 
other means permitted under the Ad-
ministrative Procedure Act, consistent 
with procedures at 49 CFR 5.13(l). 

(e) An ‘‘adverse’’ comment for the 
purpose of this subpart means any 
comment that FTA determines is crit-
ical of the rule, suggests that the rule 
should not be adopted, or suggests a 
change that should be made in the rule. 
A comment suggesting that the policy 
or requirements of the rule should or 
should not also be extended to other 
Departmental programs outside the 
scope of the rule is not adverse. 

[70 FR 67318, Nov. 4, 2005, as amended at 84 
FR 71734, Dec. 27, 2019] 

Subpart D—Emergency Proce-
dures for Public Transportation 
Systems 

AUTHORITY: 49 U.S.C. 5141 and 5334; 49 CFR 
1.51. 

SOURCE: 72 FR 912, Jan. 9, 2007, unless oth-
erwise noted. 

§ 601.40 Applicability. 

This part prescribes procedures that 
apply to FTA grantees and subgrantees 
when the President has declared a na-
tional or regional emergency, when a 
State Governor has declared a state of 
emergency, when the Mayor of the Dis-
trict of Columbia has declared a state 
of emergency, or in anticipation of 
such declarations. 

§ 601.41 Petitions for relief. 

In the case of a national or regional 
emergency or disaster, or in anticipa-
tion of such a disaster, any FTA grant-
ee or subgrantee may petition the Ad-
ministrator for temporary relief from 
the provisions of any policy statement, 
circular, guidance document or rule. 
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§ 601.42 Emergency relief docket. 
(a) By January 31st of each year, 

FTA shall establish an Emergency Re-
lief Docket in the publicly accessible 
DOT Docket Management System 
(DMS) (http://dms.dot.gov). 

(b) FTA shall publish a notice in the 
FEDERAL REGISTER identifying, by 
docket number, the Emergency Relief 
Docket for that calendar year. A notice 
shall also be published in the previous 
year’s Emergency Relief Docket identi-
fying the new docket number. 

(c) If the Administrator, or his/her 
designee, determines that an emer-
gency event has occurred, or in antici-
pation of such an event, FTA shall 
place a message on its web page (http:// 
www.fta.dot.gov) indicating the Emer-
gency Relief Docket has been opened 
and including the docket number. 

§ 601.43 Opening the docket. 
(a) The Emergency Relief Docket 

shall be opened within two business 
days of an emergency or disaster dec-
laration in which it appears FTA 
grantees or subgrantees are or will be 
impacted. 

(b) In cases in which emergencies can 
be anticipated, such as hurricanes, 
FTA shall open the docket and place 
the message on the FTA web page in 
advance of the event. 

(c) In the event a grantee or sub-
grantee believes the Emergency Relief 
Docket should be opened and it has not 
been opened, that grantee or sub-
grantee may submit a petition in dupli-
cate to the Administrator, via U.S. 
mail, to: Federal Transit Administra-
tion, 400 Seventh Street, SW., Wash-
ington, DC 20590; via telephone, at: 
(202) 366–4043; or via fax, at (202) 366– 
3472, requesting opening of the Docket 
for that emergency and including the 
information in § 601.45. The Adminis-
trator in his/her sole discretion shall 
determine the need for opening the 
Emergency Relief Docket. 

§ 601.44 Posting to the docket. 
(a) All petitions for relief must be 

posted in the docket in order to receive 
consideration by FTA. 

(b) The docket is publicly accessible 
and can be accessed 24 hours a day, 
seven days a week, via the Internet at 
the docket facility’s Web site at http:// 

dms.dot.gov. Petitions may also be sub-
mitted by U.S. mail or by hand deliv-
ery to the DOT Docket Management 
Facility, Room PL–401 (Plaza Level), 
400 7th Street, SW, Washington, DC 
20590. 

(c) In the event a grantee or sub-
grantee needs to request immediate re-
lief and does not have access to elec-
tronic means to request that relief, the 
grantee or subgrantee may contact any 
FTA regional office or FTA head-
quarters and request that FTA staff 
submit the petition on their behalf. 

(d) Any grantee or subgrantee sub-
mitting petitions for relief or com-
ments to the docket must include the 
agency name (Federal Transit Admin-
istration) and that calendar year’s 
docket number. Grantees and sub-
grantees making submissions by mail 
or hand delivery should submit two 
copies. 

§ 601.45 Required information. 
A petition for relief under this sec-

tion shall: 
(a) Identify the grantee or subgrantee 

and its geographic location; 
(b) Specifically address how an FTA 

requirement in a policy statement, cir-
cular, or agency guidance will limit a 
grantee’s or subgrantee’s ability to re-
spond to an emergency or disaster; 

(c) Identify the policy statement, cir-
cular, guidance document and/or rule 
from which the grantee or subgrantee 
seeks relief; and 

(d) Specify if the petition for relief is 
one-time or ongoing, and if ongoing 
identify the time period for which the 
relief is requested. The time period 
may not exceed three months; however, 
additional time may be requested 
through a second petition for relief. 

§ 601.46 Processing of petitions. 
(a) A petition for relief will be condi-

tionally granted for a period of three 
(3) business days from the date it is 
submitted to the Emergency Relief 
Docket. 

(b) FTA will review the petition after 
the expiration of the three business 
days and review any comments sub-
mitted thereto. FTA may contact the 
grantee or subgrantee that submitted 
the request for relief, or any party that 
submits comments to the docket, to 
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obtain more information prior to mak-
ing a decision. 

(c) FTA shall then post a decision to 
the Emergency Relief Docket. FTA’s 
decision will be based on whether the 
petition meets the criteria for use of 
these emergency procedures, the sub-
stance of the request, and the com-
ments submitted regarding the peti-
tion. 

(d) If FTA fails to post a response to 
the request for relief to the docket 
within three business days, the grantee 
or subgrantee may assume its petition 
is granted until and unless FTA states 
otherwise. 

§ 601.47 Review Procedures. 
(a) FTA reserves the right to reopen 

any docket and reconsider any decision 
made pursuant to these emergency pro-
cedures based upon its own initiative, 
based upon information or comments 
received subsequent to the three busi-
ness day comment period, or at the re-
quest of a grantee or subgrantee upon 
denial of a request for relief. FTA shall 
notify the grantee or subgrantee if it 
plans to reconsider a decision. 

(b) FTA decision letters, either 
granting or denying a petition, shall be 
posted in the appropriate Emergency 
Relief Docket and shall reference the 
document number of the petition to 
which it relates. 

PART 602—EMERGENCY RELIEF 

Sec. 
602.1 Purpose. 
602.3 Applicability. 
602.5 Definitions. 
602.7 Policy. 
602.9 Federal share. 
602.11 Pre-award authority. 
602.13 Eligible activities. 
602.15 Grant requirements. 
602.17 Application procedures. 

AUTHORITY: 49 U.S.C. 5324 and 5334; 49 CFR 
1.91. 

SOURCE: 79 FR 60361, Oct. 7, 2014, unless 
otherwise noted. 

§ 602.1 Purpose. 
This part establishes the procedures 

and eligibility requirements for the ad-
ministration of emergency relief funds 
for emergency public transportation 
services, and the protection, replace-

ment, repair or reconstruction of pub-
lic transportation equipment and fa-
cilities which are found to have suf-
fered or are in danger of suffering seri-
ous damage resulting from a natural 
disaster affecting a wide area or a cata-
strophic failure from an external cause. 

§ 602.3 Applicability. 
This part applies to entities that pro-

vide public transportation services and 
that are impacted by emergencies and 
major disasters. 

§ 602.5 Definitions. 
The following definitions apply to 

this part: 
Affected recipient. A recipient or sub-

recipient that operates public transpor-
tation service in an area impacted by 
an emergency or major disaster. 

Applicant. An entity that operates or 
allocates funds to an entity to operate 
public transportation service and that 
applies for a grant under 49 U.S.C. 5324. 

Building. For insurance purposes, a 
structure with two or more outside 
rigid walls and a fully secured roof, 
that is affixed to a permanent site. 
This includes manufactured or modular 
office trailers that are built on a per-
manent chassis, transported to a site 
in one or more sections, and affixed to 
a permanent foundation. 

Catastrophic failure. The sudden fail-
ure of a major element or segment of 
the public transportation system due 
to an external cause. The failure must 
not be primarily attributable to grad-
ual and progressive deterioration, lack 
of proper maintenance or a design flaw. 

Contents coverage. For insurance pur-
poses, contents are personal property 
within a building, including fixtures, 
machinery, equipment and supplies. In 
addition to the costs to repair or re-
place, contents insurance coverage 
shall include the cost of debris removal 
and the reasonable cost of removal of 
contents to minimize damage. 

Emergency. A natural disaster affect-
ing a wide area (such as a flood, hurri-
cane, tidal wave, earthquake, severe 
storm or landslide) or a catastrophic 
failure from any external cause, as a 
result of which: 

(1) The Governor of a State has de-
clared an emergency and the Secretary 
of Transportation has concurred; or 
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(2) The President has declared a 
major disaster under the Robert T. 
Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5170). 

Emergency operations. The net project 
cost of temporary service that is out-
side the scope of an affected recipient’s 
normal operations, including but not 
limited to: evacuations; rescue oper-
ations; bus, ferry, or rail service to re-
place inoperable service or to detour 
around damaged areas; additional serv-
ice to accommodate an influx of pas-
sengers or evacuees; returning evac-
uees to their homes after the disaster 
or emergency; and the net project costs 
related to reestablishing, expanding, or 
relocating public transportation serv-
ice before, during, or after an emer-
gency or major disaster. 

Emergency protective measures. (1) 
Projects undertaken immediately be-
fore, during or following the emergency 
or major disaster for the purpose of 
protecting public health and safety or 
for protecting property. Such projects: 

(i) Eliminate or lessen immediate 
threats to public health or safety; or 

(ii) Eliminate or lessen immediate 
threats of significant damage or addi-
tional damage to an affected recipi-
ent’s property through measures that 
are cost effective. 

(2) Examples of such projects include, 
but are not limited to: 

(i) Moving rolling stock in order to 
protect it from damage, e.g., to higher 
ground in order to protect it from 
storm surges; 

(ii) Emergency communications; 
(iii) Security measures; 
(iv) Sandbagging; 
(v) Bracing/shoring damaged struc-

tures; 
(vi) Debris removal; 
(vii) Dewatering; and 
(viii) Removal of health and safety 

hazards. 
Emergency repairs. Capital projects 

undertaken following the emergency or 
major disaster, until such time as per-
manent repairs can be undertaken, for 
the purpose of: 

(1) Minimizing the extent of the dam-
age, 

(2) Restoring service, or 
(3) Ensuring service can continue to 

be provided until permanent repairs 
are made. 

External cause. An outside force or 
phenomenon that is separate from the 
damaged element and not primarily 
the result of existing conditions. 

Heavy maintenance. Work usually 
done by a recipient or subrecipient in 
repairing damage normally expected 
from seasonal and occasionally unusual 
natural conditions or occurrences, such 
as routine snow removal, debris re-
moval from seasonal thunderstorms, or 
heavy repairs necessitated by excessive 
deferred maintenance. This may in-
clude work required as a direct result 
of a disaster, but which can reasonably 
be accommodated by a recipient or 
subrecipient’s routine maintenance, 
emergency or contingency program. 

Incident period. The time interval 
during which the emergency-causing 
incident occurs. FTA will not approve 
pre-award authority for projects unless 
the damage to be alleviated resulted 
from the emergency-causing incident 
during the incident period or was in-
curred in anticipation of that incident. 
For each Stafford Act incident, FTA 
will adopt the incident period estab-
lished by FEMA. 

Major disaster. Any natural catas-
trophe (including any hurricane, tor-
nado, storm, high water, wind-driven 
water, tidal wave, tsunami, earth-
quake, volcanic eruption, landslide, 
mudslide, snowstorm, or drought), or, 
regardless of cause, any fire, flood, or 
explosion, in any part of the United 
States, which in the determination of 
the President causes damage of suffi-
cient severity and magnitude to war-
rant major disaster assistance under 
the Stafford Act to supplement the ef-
forts and available resources of States, 
local governments, and disaster relief 
organizations in alleviating the dam-
age, loss, hardship, or suffering caused 
thereby. 42 U.S.C. 5122. 

Net project cost. The part of a project 
that reasonably cannot be financed 
from revenues. 49 U.S.C. 5302. 

Permanent repairs. Capital projects 
undertaken following the emergency or 
major disaster for the purpose of re-
pairing, replacing or reconstructing se-
riously damaged public transportation 
system elements, including rolling 
stock, equipment, facilities and infra-
structure, as necessary to restore the 
elements to a state of good repair. 
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Recipient. An entity that operates 
public transportation service and re-
ceives Federal transit funds directly 
from FTA. 

Resilience. The ability to anticipate, 
prepare for, and adapt to changing con-
ditions and withstand, respond to, and 
recover rapidly from disruptions such 
as significant multi-hazard threats 
with minimum damage to social well- 
being, the economy, and the environ-
ment. 

Resilience project. A project designed 
and built to address existing and future 
vulnerabilities to a public transpor-
tation facility or system due to a prob-
able occurrence or recurrence of an 
emergency or major disaster in the ge-
ographic area in which the public 
transportation system is located, and 
which may include the consideration of 
projected changes in development pat-
terns, demographics, or climate change 
and extreme weather patterns. A resil-
ience project may be a stand-alone 
project or may be completed at the 
same time as permanent repairs. 

Serious damage. Heavy, major or un-
usual damage to a public transpor-
tation facility which severely impairs 
the safety or usefulness of the facility. 
Serious damage must be beyond the 
scope of heavy maintenance. 

State. A State of the United States, 
the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, 
American Samoa, and the Virgin Is-
lands. 

Subrecipient. An entity that operates 
public transportation service and re-
ceives FTA funding through a recipi-
ent. 

§ 602.7 Policy. 
(a) The Emergency Relief Program is 

intended to aid recipients and sub-
recipients in restoring public transpor-
tation service and in repairing and re-
constructing public transportation as-
sets to a state of good repair as expedi-
tiously as possible following an emer-
gency or major disaster. 

(b) Emergency relief funds are not in-
tended to supplant other Federal funds 
for the correction of preexisting, non- 
disaster related deficiencies. 

(c) Following an emergency, affected 
recipients may include projects that 
increase the resilience of affected pub-

lic transportation systems to protect 
the systems from the effects of future 
emergencies and major disasters. 

(d) The expenditure of emergency re-
lief funds for emergency repair shall be 
in such a manner so as to reduce, to 
the greatest extent feasible, the cost of 
permanent restoration work completed 
after the emergency or major disaster. 

(e) Emergency relief funds, or funds 
made available under 49 U.S.C. 5307 
(Urbanized Area Formula Program) or 
49 U.S.C. 5311 (Rural Area Formula 
Program) awarded for emergency relief 
purposes shall not duplicate assistance 
under another Federal program or com-
pensation from insurance or any other 
source. Partial compensation for a loss 
by other sources will not preclude FTA 
emergency relief fund assistance for 
the part of such loss not compensated 
otherwise. Any compensation for dam-
ages or insurance proceeds for repair or 
replacement of the public transit 
equipment or facility must be used 
upon receipt to reduce FTA’s emer-
gency relief fund participation in the 
project. 

(1) If a recipient receives insurance 
proceeds that are directly attributable 
to specific assets, the recipient must: 

(i) Apply those proceeds to the cost 
of replacing or repairing the damaged 
or destroyed project property; or 

(ii) Return to FTA an amount equal 
to the remaining Federal interest in 
the lost, damaged, or destroyed project 
property. 

(2) If under the terms of its policy a 
recipient receives insurance proceeds 
that are not attributable to specific as-
sets, such as blanket, lump-sum, or 
unallocated proceeds, FTA, in con-
sultation with the recipient, will deter-
mine the portion of such proceeds that 
the recipient must attribute to transit 
assets. 

(3) Any insurance proceeds not at-
tributable to transit assets may be 
used for other purposes without obliga-
tion to FTA, including as local share 
for FTA grants. 

(f) The Flood Disaster Protection Act 
of 1973 (42 U.S.C. 4001 et seq.) provides 
that Federal agencies may not provide 
any financial assistance for the acqui-
sition, construction, reconstruction, 
repair, or improvement of a building in 
a special flood hazard area (100-year 
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flood zone) unless the recipient has 
first acquired flood insurance to cover 
the buildings and contents constructed 
or repaired with Federal funds, in an 
amount at least equal to the Federal 
investment (less land cost) or to the 
maximum limit of coverage made 
available under the National Flood In-
surance Act of 1968, whichever is less. 

(1) Transit facilities to which this 
paragraph (f) applies are buildings lo-
cated in special flood hazard areas and 
include but are not limited to mainte-
nance facilities, storage facilities, 
above-ground stations and terminals, 
and manufactured or modular office 
trailers. 

(2) Flood insurance is not required 
for underground subway stations, 
track, tunnels, ferry docks, or to any 
transit facilities located outside of a 
special flood hazard area. 

(g) Recipients must obtain and main-
tain flood insurance on those buildings 
and contents for which FTA has pro-
vided funds. 

§ 602.9 Federal share. 
(a) A grant, contract, or other agree-

ment for emergency operations, emer-
gency protective measures, emergency 
repairs, permanent repairs and resil-
ience projects under 49 U.S.C. 5324 shall 
be for up to 80 percent of the net 
project cost. 

(b) A grant made available under 49 
U.S.C. 5307 or 49 U.S.C. 5311 to address 
an emergency shall be for up to 80 per-
cent of the net project cost for capital 
projects, and up to 50 percent of the net 
project cost for operations projects. 

(c) The FTA Administrator may 
waive, in whole or part, the non-Fed-
eral share required under paragraphs 
(a) and (b) of this section. 

§ 602.11 Pre-award authority. 
(a) Except as provided in paragraph 

(c) of this section, pre-award authority 
for the Emergency Relief Program 
shall be effective beginning on the first 
day of the incident period, subject to 
the appropriation of Emergency Relief 
Program funds. 

(b) Recipients may use section 5307 or 
section 5311 formula funds to address 
an emergency, and, except as provided 
in paragraph (c) of this section, pre- 
award authority shall be effective be-

ginning on the first day of the incident 
period of the emergency or major dis-
aster. 

(c) For expected weather events, pre- 
award authority for evacuations and 
activities to protect public transpor-
tation vehicles, equipment and facili-
ties, shall be effective in advance of the 
event under the following conditions: 

(1) The Governor of a State declares 
a state of emergency and requests con-
currence by the Secretary of Transpor-
tation or makes a request to the Presi-
dent for an emergency declaration, in 
advance or anticipation of the impact 
of an incident that threatens such 
damage as could result in a major dis-
aster; 

(2) The Governor takes appropriate 
action under State law and directs exe-
cution of the State emergency plan; 

(3) The activities are required in an-
ticipation of the event; and 

(4) Assistance for a pre-disaster emer-
gency declaration is limited to Emer-
gency Protective Measures and Emer-
gency Operations. 

(d) Pre-award authority shall be sub-
ject to a maximum amount determined 
by FTA based on estimates of imme-
diate financial need, preliminary dam-
age assessments, available Emergency 
Relief funds and other criteria to be de-
termined in response to a particular 
event. 

(e) Pre-award authority is not a legal 
or implied commitment that the sub-
ject project will be approved for FTA 
assistance or that FTA will obligate 
Federal funds. Furthermore, it is not a 
legal or implied commitment that all 
activities undertaken by the applicant 
will be eligible for inclusion in the 
project(s). 

(f) Except as provided in § 602.15, all 
FTA statutory, procedural, and con-
tractual requirements must be met. 

(g) The recipient must take no action 
that prejudices the legal and adminis-
trative findings that the FTA Regional 
Administrator must make in order to 
approve a project. 

(h) The Federal amount of any future 
FTA assistance awarded to the recipi-
ent for the project will be determined 
on the basis of the overall scope of ac-
tivities and the prevailing statutory 
provisions with respect to the Federal/ 
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non-Federal match ratio at the time 
the funds are obligated. 

(i) When FTA subsequently awards a 
grant for the project, the Financial 
Status Report in FTA’s electronic 
grants management system must indi-
cate the use of pre-award authority. 

§ 602.13 Eligible activities. 

(a) An affected recipient may apply 
for emergency relief funds on behalf of 
itself as well as affected subrecipients. 

(b) Eligible uses of Emergency Relief 
funds include: 

(1) Emergency operations; 
(2) Emergency protective measures; 
(3) Emergency repairs; 
(4) Permanent repairs; 
(5) Actual engineering and construc-

tion costs on approved projects; 
(6) Repair or replacement of spare 

parts that are the property of an af-
fected recipient or subrecipient and 
held in the normal course of business 
that are damaged or destroyed; and 

(7) Resilience projects. 
(c) Ineligible uses of Emergency Re-

lief funds include: 
(1) Heavy maintenance; 
(2) Project costs for which the recipi-

ent has received funding from another 
Federal agency; 

(3) Project costs for which the recipi-
ent has received funding through pay-
ments from insurance policies; 

(4) Except for resilience projects that 
have been approved in advance, 
projects that change the function of 
the original infrastructure; 

(5) Projects for which funds were ob-
ligated in an FTA grant prior to the 
declared emergency or major disaster; 

(6) Reimbursements for lost revenue 
due to service disruptions caused by an 
emergency or major disaster; 

(7) Project costs associated with the 
replacement or replenishment of dam-
aged or lost material that are not the 
property of the affected recipient and 
not incorporated into a public trans-
portation system such as stockpiled 
materials or items awaiting installa-
tion; and 

(8) Other project costs FTA deter-
mines are not appropriate for the 
Emergency Relief Program. 

§ 602.15 Grant requirements. 
(a) Funding available under the 

Emergency Relief program is subject 
to the terms and conditions FTA deter-
mines are necessary. 

(b) The FTA Administrator shall de-
termine the terms and conditions based 
on the circumstances of a specific 
emergency or major disaster for which 
funding is available under the Emer-
gency Relief Program. 

(1) In general, projects funded under 
the Emergency Relief Program shall be 
subject to the requirements of chapter 
53 of title 49, United States Code, as 
well as cross-cutting requirements, in-
cluding but not limited to those out-
lined in FTA’s Master Agreement. 

(2) The FTA Administrator may de-
termine that certain requirements as-
sociated with public transportation 
programs are inapplicable as necessary 
and appropriate for emergency repairs, 
permanent repairs, emergency protec-
tive measures and emergency operating 
expenses that are incurred within 45 
days of the emergency or major dis-
aster, or longer as determined by FTA. 
If the FTA Administrator determines 
any requirement is inapplicable, the 
determination shall apply to all eligi-
ble activities undertaken with funds 
authorized under 49 U.S.C. 5324 within 
the 45-day period, as well as funds au-
thorized under 49 U.S.C. 5307 and 5311 
and used for eligible emergency relief 
activities. 

(3) FTA shall publish a notice on its 
Web site and in the emergency relief 
docket established under 49 CFR part 
601 regarding the grant requirements 
for a particular emergency or major 
disaster. 

(c) In the event an affected recipient 
or subrecipient believes an FTA re-
quirement limits its ability to respond 
to the emergency or major disaster, 
the recipient or subrecipient may re-
quest that the requirement be waived 
in accordance with the emergency re-
lief docket process as outlined in 49 
CFR part 601, subpart D. Applicants 
should not proceed on projects assum-
ing that requests for such waivers will 
be granted. 

(d) In accordance with Executive 
Order 11988, Floodplain Management, 
recipients shall not use grant funds for 
any activity in an area delineated as a 
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special flood hazard area or equivalent, 
as labeled in the Federal Emergency 
Management Agency’s (FEMA) Flood 
Insurance Rate Maps (FIRMs). If there 
are no alternatives but to locate the 
action in a floodplain, prior to seeking 
FTA funding for such action, the re-
cipient shall design or modify its ac-
tions in order to minimize potential 
harm to or within the floodplain. 

(1) Except as otherwise provided in 
this subparagraph, recipients shall use 
the ‘‘best available information’’ as 
identified by FEMA, which includes ad-
visory data (such as Advisory Base 
Flood Elevations (ABFEs)), prelimi-
nary and final Flood Insurance Rate 
Maps, or Flood Insurance Studies 
(FISs). 

(2) If FEMA data is mutually deter-
mined by FTA and the recipient to be 
unavailable or insufficiently detailed, 
other Federal, State, or local data may 
be used as ‘‘best available information’’ 
in accordance with Executive Order 
11988. 

(3) The final determination on ‘‘best 
available information’’ shall be used to 
establish such reconstruction require-
ments as a project’s minimum ele-
vation. 

(4) Where higher minimum elevations 
are required by either State or locally 
adopted building codes or standards, 
the higher of the State or local mini-
mums would apply. 

(5) A base flood elevation from an in-
terim or preliminary or non-FEMA 
source may not be used if it is lower 
than the current FIRM. 

(6) Recipients shall also consider the 
best available data on sea-level rise, 
storm surge, scouring and erosion be-
fore rebuilding. 

§ 602.17 Application procedures. 
(a) As soon as practical after an 

emergency, major disaster or cata-
strophic failure, affected recipients 
shall make a preliminary field survey, 
working cooperatively with the appro-
priate FTA Regional Administrator 
and other governmental agencies with 
jurisdiction over affected public trans-
portation systems. The preliminary 
field survey should be coordinated with 
the Federal Emergency Management 
Agency, if applicable, to eliminate du-
plication of effort. The purpose of this 

survey is to determine the general na-
ture and extent of damage to eligible 
public transportation systems. 

(1) The affected recipient shall pre-
pare a damage assessment report. The 
purpose of the damage assessment re-
port is to provide a factual basis for 
the FTA Regional Administrator’s 
finding that serious damage to one or 
more public transportation systems 
has been caused by a natural disaster 
affecting a wide area, or a catastrophic 
failure. As appropriate, the damage as-
sessment report should include by po-
litical subdivision or other generally 
recognized administrative or geo-
graphic boundaries— 

(i) The specific location, type of facil-
ity or equipment, nature and extent of 
damage; 

(ii) The most feasible and practical 
method of repair or replacement; 

(iii) A preliminary estimate of cost of 
restoration, replacement, or recon-
struction for damaged systems in each 
jurisdiction. 

(iv) Potential environmental and his-
toric impacts; 

(v) Photographs showing the kinds 
and extent of damage and sketch maps 
detailing the damaged areas; 

(vi) Recommended resilience projects 
to protect equipment and facilities 
from future emergencies or major dis-
asters; and 

(vii) An evaluation of reasonable al-
ternatives, including change of loca-
tion, addition of resilience/mitigation 
elements, and any other alternative 
the recipient considered, for any dam-
aged transit facility that has been pre-
viously repaired or reconstructed as a 
result of an emergency or major dis-
aster. 

(2) Unless unusual circumstances pre-
vail, the initial damage assessment re-
port should be prepared within 60 days 
following the emergency, major dis-
aster, or catastrophic failure. Affected 
recipients should update damage as-
sessment reports as appropriate. 

(3) For large disasters where exten-
sive damage to public transportation 
systems is readily evident, the FTA 
Regional Administrator may approve 
an application for assistance prior to 
submission of the damage assessment 
report. In these cases, the applicant 
shall prepare and submit to the FTA 
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Regional Administrator an abbreviated 
or preliminary damage assessment re-
port, summarizing eligible repair costs 
by jurisdiction, after the damage in-
spections have been completed. 

(b) Before funds can be made avail-
able, a grant application for emergency 
relief funds must be made to, and ap-
proved by, the appropriate FTA Re-
gional Administrator. The application 
shall include: 

(1) A copy of the damage assessment 
report, as appropriate; 

(2) A list of projects, as documented 
in the damage assessment report, iden-
tifying emergency operations, emer-
gency protective measures, and emer-
gency repairs completed as well as per-
manent repairs needed to repair, recon-
struct or replace the seriously damaged 
or destroyed rolling stock, equipment, 
facilities, and infrastructure to a state 
of good repair; and 

(3) Supporting documentation show-
ing other sources of funding available, 
including insurance policies, agree-
ments with other Federal agencies, and 
any other source of funds available to 
address the damage resulting from the 
emergency or major disaster. 

(c) Applications for emergency oper-
ations must include the dates, hours, 
number of vehicles, and total fare reve-
nues received for the emergency serv-
ice. Only net project costs may be re-
imbursed. 

(d) Applicants that receive funding 
from another Federal agency for oper-
ating expenses and also seek funding 
from FTA for operating expenses must 
include: 

(1) A copy of the agreement with the 
other Federal agency, including the 
scope of the agreement, the amount 
funded, and the dates the other agency 
funded operating costs; and 

(2) The scope of service and dates for 
which the applicant is seeking FTA 
funding. 

(e) Applicants that receive funding 
from another Federal agency for emer-
gency or permanent repairs or emer-
gency protective measures and also 
seek funding from FTA for emergency 
or permanent repairs or emergency 
protective measures must include: 

(1) A copy of the agreement with the 
other Federal agency, including the 

scope of the agreement and the amount 
funded; and 

(2) A list of projects included in the 
other agency’s application or equiva-
lent document. 

(f) Applicants are responsible for pre-
paring and submitting a grant applica-
tion. The FTA regional office may pro-
vide technical assistance to the appli-
cant in preparation of a program of 
projects. This work may involve joint 
site inspections to view damage and 
reach tentative agreement on the type 
of permanent repairs the applicant will 
undertake. Project information should 
be kept to a minimum, but should be 
sufficient to identify the approved dis-
aster or catastrophe and to permit a 
determination of the eligibility of pro-
posed work. If the appropriate FTA Re-
gional Administrator determines the 
damage assessment report is of suffi-
cient detail to meet these criteria, ad-
ditional project information need not 
be submitted. 

(g) The appropriate FTA Regional 
Administrator’s approval of the grant 
application constitutes a finding of eli-
gibility under 49 U.S.C. 5324. 

PART 604—CHARTER SERVICE 

Subpart A—General Provisions 

Sec. 
604.1 Purpose. 
604.2 Applicability. 
604.3 Definitions. 
604.4 Charter service agreement. 

Subpart B—Exceptions 

604.5 Purpose. 
604.6 Government officials on official gov-

ernment business. 
604.7 Qualified human service organizations. 
604.8 Leasing FTA funded equipment and 

drivers. 
604.9 When no registered charter provider 

responds to notice from a recipient. 
604.10 Agreement with registered charter 

providers. 
604.11 Petitions to the administrator. 
604.12 Reporting requirements for all excep-

tions. 

Subpart C—Procedures for Registration 
and Notification 

604.13 Registration of private charter opera-
tors. 
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604.14 Recipient’s notification to registered 
charter providers. 

Subpart D—Registration of Qualified 
Human Service Organizations and Du-
ties for Recipients With Respect to 
Charter Registration Web Site 

604.15 Registration of qualified human serv-
ices organizations. 

604.16 Duties for recipients with respect to 
Charter Registration Web site. 

Subpart E—Advisor Opinions and Cease 
and Desist Orders 

604.17 Purpose. 
604.18 Request for an advisory opinion. 
604.19 Processing of advisory opinions. 
604.20 Effect of an advisory opinion. 
604.21 Special considerations for advisory 

opinions. 
604.22 Request for a cease and desist order. 
604.23 Effect of a cease and desist order. 
604.24 Decisions by the Chief Counsel re-

garding cease and desist orders. 

Subpart F—Complaints 

604.25 Purpose. 
604.26 Complaints and decisions regarding 

removal of private charter operators or 
qualified human service organizations 
from registration list. 

604.27 Complaints, answers, replies, and 
other documents. 

604.28 Dismissals. 
604.29 Incomplete complaints. 
604.30 Filing complaints. 
604.31 Service. 

Subpart G—Investigations 

604.32 Investigation of complaint. 
604.33 Agency initiation of investigation. 

Subpart H—Decisions by FTA and 
Appointment of a Presiding Official (PO) 

604.34 Chief Counsel decisions and appoint-
ment of a PO. 

604.35 Separation of functions. 

Subpart I—Hearings 

604.36 Powers of a PO. 
604.37 Appearances, parties, and rights of 

parties. 
604.38 Discovery. 
604.39 Deposition. 
604.40 Public disclosure of evidence. 
604.41 Standard of proof. 
604.42 Burden of proof. 
604.43 Offer of proof. 
604.44 Record. 
604.45 Waiver of procedures. 
604.46 Recommended decision by a PO. 
604.47 Remedies. 

Subpart J—Appeal to Administrator and 
Final Agency Orders 

604.48 Appeal from Chief Counsel decision. 
604.49 Administrator’s discretionary review 

of the Chief Counsel’s decision. 

Subpart K—Judicial Review 

604.50 Judicial review of a final decision and 
order. 

APPENDIX A TO PART 604 —LISTING OF HUMAN 
SERVICE FEDERAL FINANCIAL ASSISTANCE 
PROGRAMS 

APPENDIX B TO PART 604—REASONS FOR RE-
MOVAL 

APPENDIX C TO PART 604—FREQUENTLY ASKED 
QUESTIONS 

APPENDIX D TO PART 604—TABLE OF POTEN-
TIAL REMEDIES 

AUTHORITY: 49 U.S.C. 5323(d): 3023(d), Pub. 
L. 109–59; 49 CFR 1.51. 

SOURCE: 73 FR 2345, Jan. 14, 2008, unless 
otherwise noted. 

Subpart A—General provisions 

§ 604.1 Purpose. 

(a) The purpose of this part is to im-
plement 49 U.S.C. 5323(d), which pro-
tects private charter operators from 
unauthorized competition from recipi-
ents of Federal financial assistance 
under the Federal Transit Laws. 

(b) This subpart specifies which enti-
ties shall comply with the charter serv-
ice regulations; defines terms used in 
this part; explains procedures for an 
exemption from this part; and sets out 
the contents of a charter service agree-
ment. 

§ 604.2 Applicability. 

(a) The requirements of this part 
shall apply to recipients of Federal fi-
nancial assistance under the Federal 
Transit Laws, except as otherwise pro-
vided in paragraphs (b) through (g) of 
this section. 

(b) The requirements of this part 
shall not apply to a recipient trans-
porting its employees, other transit 
system employees, transit manage-
ment officials, transit contractors and 
bidders, government officials and their 
contractors and official guests, to or 
from transit facilities or projects with-
in its geographic service area or pro-
posed geographic service area for the 
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purpose of conducting oversight func-
tions such as inspection, evaluation, or 
review. 

(c) The requirements of this part 
shall not apply to private charter oper-
ators that receive, directly or indi-
rectly, Federal financial assistance 
under section 3038 of the Transpor-
tation Equity Act for the 21st Century, 
as amended, or to the non-FTA funded 
activities of private charter operators 
that receive, directly or indirectly, 
FTA financial assistance under any of 
the following programs: 49 U.S.C. 5307, 
49 U.S.C. 5309, 49 U.S.C. 5310, 49 U.S.C. 
5311, 49 U.S.C. 5316, or 49 U.S.C. 5317. 

(d) The requirements of this part 
shall not apply to a recipient trans-
porting its employees, other transit 
system employees, transit manage-
ment officials, transit contractors and 
bidders, government officials and their 
contractors and official guests, for 
emergency preparedness planning and 
operations. 

(e) The requirements of this part 
shall not apply to a recipient that uses 
Federal financial assistance from FTA, 
for program purposes only, under 49 
U.S.C. 5310, 49 U.S.C. 5311, 49 U.S.C. 
5316, or 49 U.S.C. 5317. 

(f) The requirements of this part 
shall not apply to a recipient, for ac-
tions directly responding to an emer-
gency declared by the President, gov-
ernor, or mayor or in an emergency re-
quiring immediate action prior to a 
formal declaration. If the emergency 
lasts more than 45 days, the recipient 
shall follow the procedures set out in 
subpart D of 49 CFR 601. 

(g) The requirements of this part 
shall not apply to a recipient in a non- 
urbanized area transporting its em-
ployees, other transit system employ-
ees, transit management officials, and 
transit contractors and bidders to or 
from transit training outside its geo-
graphic service area. 

§ 604.3 Definitions. 
All terms defined in 49 U.S.C. 5301 et 

seq. are used in their statutory mean-
ing in this part. Other terms used in 
this part are defined as follows: 

(a) ‘‘Federal Transit Laws’’ means 49 
U.S.C. 5301 et seq., and includes 23 
U.S.C. 103(e)(4), 142(a), and 142(c), when 
used to provide assistance to public 

transit agencies for purchasing buses 
and vans. 

(b) ‘‘Administrator’’ means the Admin-
istrator of the Federal Transit Admin-
istration or his or her designee. 

(c) ‘‘Charter service’’ means, but does 
not include demand response service to 
individuals: 

(1) Transportation provided by a re-
cipient at the request of a third party 
for the exclusive use of a bus or van for 
a negotiated price. The following fea-
tures may be characteristic of charter 
service: 

(i) A third party pays the transit pro-
vider a negotiated price for the group; 

(ii) Any fares charged to individual 
members of the group are collected by 
a third party; 

(iii) The service is not part of the 
transit provider’s regularly scheduled 
service, or is offered for a limited pe-
riod of time; or 

(iv) A third party determines the ori-
gin and destination of the trip as well 
as scheduling; or 

(2) Transportation provided by a re-
cipient to the public for events or func-
tions that occur on an irregular basis 
or for a limited duration and: 

(i) A premium fare is charged that is 
greater than the usual or customary 
fixed route fare; or 

(ii) The service is paid for in whole or 
in part by a third party. 

(d) ‘‘Charter service hours’’ means 
total hours operated by buses or vans 
while in charter service including: 

(1) Hours operated while carrying 
passengers for hire, plus 

(2) Associated deadhead hours. 
(e) ‘‘Chief Counsel’’ means the Chief 

Counsel of FTA and his or her des-
ignated employees. 

(f) ‘‘Days’’ means calendar days. The 
last day of a time period is included in 
the computation of time unless the last 
day is a Saturday, Sunday, or legal 
holiday, in which case, the time period 
runs until the end of the next day that 
is not a Saturday, Sunday, or legal hol-
iday. 

(g) ‘‘Demand response’’ means any 
non-fixed route system of transporting 
individuals that requires advanced 
scheduling by the customer, including 
services provided by public entities, 
nonprofits, and private providers. 
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(h) ‘‘Exclusive’’ means service that a 
reasonable person would conclude is in-
tended to exclude members of the pub-
lic. 

(i) ‘‘FTA’’ means the Federal Transit 
Administration. 

(j) ‘‘Geographic service area’’ means 
the entire area in which a recipient is 
authorized to provide public transpor-
tation service under appropriate local, 
state, and Federal law. 

(k) ‘‘Government official’’ means an in-
dividual elected or appointed at the 
local, state, or Federal level. 

(l) ‘‘Interested party’’ means an indi-
vidual, partnership, corporation, asso-
ciation, or other organization that has 
a financial interest that is affected by 
the actions of a recipient providing 
charter service under the Federal Tran-
sit Laws. This term includes states, 
counties, cities, and their subdivisions, 
and tribal nations. 

(m) ‘‘Pattern of violations’’ means 
more than one finding of unauthorized 
charter service under this part by FTA 
beginning with the most recent finding 
of unauthorized charter service and 
looking back over a period not to ex-
ceed 72 months. 

(n) ‘‘Presiding Official’’ means an offi-
cial or agency representative who con-
ducts a hearing at the request of the 
Chief Counsel and who has had no pre-
vious contact with the parties con-
cerning the issue in the proceeding. 

(o) ‘‘Program purposes’’ means trans-
portation that serves the needs of ei-
ther human service agencies or tar-
geted populations (elderly, individuals 
with disabilities, and or low income in-
dividuals); this does not include exclu-
sive service for other groups formed for 
purposes unrelated to the special needs 
of the targeted populations identified 
herein. 

(p) ‘‘Public transportation’’ has the 
meaning set forth in 49 U.S.C. 
5302(a)(10). 

(q) ‘‘Qualified human service organiza-
tion’’ means an organization that 
serves persons who qualify for human 
service or transportation-related pro-
grams or services due to disability, in-
come, or advanced age. This term is 
used consistent with the President’s 
Executive Order on Human Service 
Transportation Coordination (February 
24, 2004). 

(r) ‘‘Recipient’’ means an agency or 
entity that receives Federal financial 
assistance, either directly or indi-
rectly, including subrecipients, under 
the Federal Transit Laws. This term 
does not include third-party contrac-
tors who use non-FTA funded vehicles. 

(s) ‘‘Registered charter provider’’ 
means a private charter operator that 
wants to receive notice of charter serv-
ice requests directed to recipients and 
has registered on FTA’s charter reg-
istration Web site. 

(t) ‘‘Registration list’’ means the cur-
rent list of registered charter providers 
and qualified human service organiza-
tions maintained on FTA’s charter reg-
istration Web site. 

(u) ‘‘Special transportation’’ means de-
mand response or paratransit service 
that is regular and continuous and is a 
type of ‘‘public transportation.’’ 

(v) ‘‘Violation’’ means a finding by 
FTA of a failure to comply with one of 
the requirements of this Part. 

§ 604.4 Charter service agreement. 

(a) A recipient seeking Federal as-
sistance under the Federal Transit 
Laws to acquire or operate any public 
transportation equipment or facilities 
shall enter into a ‘‘Charter Service 
Agreement’’ as set out in paragraph (b) 
of this section. 

(b) A recipient shall enter into a 
Charter Service Agreement if it re-
ceives Federal funds for equipment or 
facilities under the Federal Transit 
Laws. The terms of the Charter Service 
Agreement are as follows: ‘‘The recipi-
ent agrees that it, and each of its sub-
recipients, and third party contractors 
at any level who use FTA-funded vehi-
cles, may provide charter service using 
equipment or facilities acquired with 
Federal assistance authorized under 
the Federal Transit Laws only in com-
pliance with the regulations set out in 
49 CFR 604, the terms and conditions of 
which are incorporated herein by ref-
erence.’’ 

(c) The Charter Service Agreement is 
contained in the Certifications and As-
surances published annually by FTA 
for applicants for Federal financial as-
sistance. Once a recipient receives Fed-
eral funds, the Certifications and As-
surances become part of its Grant 
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Agreement or Cooperative Agreement 
for Federal financial assistance. 

Subpart B—Exceptions 

§ 604.5 Purpose. 

The purpose of this subpart is to 
identify the limited exceptions under 
which recipients may provide commu-
nity-based charter services. 

§ 604.6 Government officials on official 
government business. 

(a) A recipient may provide charter 
service to government officials (Fed-
eral, State, and local) for official gov-
ernment business, which can include 
non-transit related purposes, if the re-
cipient: 

(1) Provides the service in its geo-
graphic service area; 

(2) Does not generate revenue from 
the charter service, except as required 
by law; and 

(3) After providing such service, 
records the following: 

(i) The government organization’s 
name, address, phone number, and e- 
mail address; 

(ii) The date and time of service; 
(iii) The number of passengers (spe-

cifically noting the number of govern-
ment officials on the trip); 

(iv) The origin, destination, and trip 
length (miles and hours); 

(v) The fee collected, if any; and 
(vi) The vehicle number for the vehi-

cle used to provide the service. 
(b) A recipient that provides charter 

service under this section shall be lim-
ited annually to 80 charter service 
hours for providing trips to govern-
ment officials for official government 
business. 

(c) A recipient may petition the Ad-
ministrator for additional charter serv-
ice hours only if the petition contains 
the following information: 

(1) Date and description of the offi-
cial government event and the number 
of charter service hours requested; 

(2) Explanation of why registered 
charter providers in the geographic 
service area cannot perform the service 
(e.g., equipment, time constraints, or 
other extenuating circumstances); and 

(3) Evidence that the recipient has 
sent the request for additional hours to 

registered charter providers in its geo-
graphic service area. 

(d) FTA shall post the request for ad-
ditional charter service hours under 
this exception in the Government Offi-
cials Exception docket, docket number 
FTA–2007–0020 at http:// 
www.regulations.gov. Interested parties 
may review the contents of this docket 
and bring questions or concerns to the 
attention of the Ombudsman for Char-
ter Services. The written decision of 
the Administrator regarding the re-
quest for additional charter service 
hours shall be posted in the Govern-
ment Officials Exception docket and 
sent to the recipient. 

§ 604.7 Qualified human service orga-
nizations. 

(a) A recipient may provide charter 
service to a qualified human service or-
ganization (QHSO) for the purpose of 
serving persons: 

(1) With mobility limitations related 
to advanced age; 

(2) With disabilities; or 
(3) With low income. 
(b) If an organization serving persons 

described in paragraph (a) of this sec-
tion receives funding, directly or indi-
rectly, from the programs listed in Ap-
pendix A of this part, the QHSO shall 
not be required to register on the FTA 
charter registration Web site. 

(c) If a QHSO serving persons de-
scribed in paragraph (a) of this section 
does not receive funding from any of 
the programs listed in Appendix A of 
this part, the QHSO shall register on 
the FTA charter registration Web site 
in accordance with § 604.15. 

(d) A recipient providing charter 
service under this exception, whether 
or not the QHSO receives funding from 
Appendix A programs, and after pro-
viding such charter service, shall 
record: 

(1) The QHSO’s name, address, phone 
number, and e-mail address; 

(2) The date and time of service; 
(3) The number of passengers; 
(4) The origin, destination, and trip 

length (miles and hours); 
(5) The fee collected, if any; and 
(6) The vehicle number for the vehi-

cle used to provide the service. 
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§ 604.8 Leasing FTA funded equipment 
and drivers. 

(a) A recipient may lease its FTA- 
funded equipment and drivers to reg-
istered charter providers for charter 
service only if the following conditions 
exist: 

(1) The private charter operator is 
registered on the FTA charter registra-
tion Web site; 

(2) The registered charter provider 
owns and operates buses or vans in a 
charter service business; 

(3) The registered charter provider 
received a request for charter service 
that exceeds its available capacity ei-
ther of the number of vehicles operated 
by the registered charter provider or 
the number of accessible vehicles oper-
ated by the registered charter provider; 
and 

(4) The registered charter provider 
has exhausted all of the available vehi-
cles of all registered charter providers 
in the recipient’s geographic service 
area. 

(b) A recipient leasing vehicles and 
drivers to a registered charter provider 
under this provision shall record: 

(1) The registered charter provider’s 
name, address, telephone number, and 
e-mail address; 

(2) The number of vehicles leased, 
types of vehicles leased, and vehicle 
identification numbers; and 

(3) The documentation presented by 
the registered charter provider in sup-
port of paragraphs (a)(1) through (4) of 
this section. 

(c) In accordance with § 604.26, if a 
registered charter provider seeking to 
lease vehicles has filed a complaint re-
questing that another registered char-
ter provider be removed from the FTA 
charter registration Web site, then the 
registered charter provider seeking to 
lease vehicles is not required to ex-
haust the vehicles from that registered 
charter provider while the complaint is 
pending before leasing vehicles from a 
recipient. 

§ 604.9 When no registered charter 
provider responds to notice from a 
recipient. 

(a) A recipient may provide charter 
service, on its own initiative or at the 
request of a third party, if no reg-

istered charter provider responds to 
the notice issued in § 604.14: 

(1) Within 72 hours for charter service 
requested to be provided in less than 30 
days; or 

(2) Within 14 calendar days for char-
ter service requested to be provided in 
30 days or more. 

(b) A recipient shall not provide char-
ter service under this section if a reg-
istered charter provider indicates an 
interest in providing the charter serv-
ice set out in the notice issued pursu-
ant to § 604.14 and the registered char-
ter provider has informed the recipient 
of its interest in providing the service. 

(c) After providing the service, a re-
cipient shall record: 

(1) The group’s name, address, phone 
number, and e-mail address; 

(2) The date and time of service; 
(3) The number of passengers; 
(4) The origin, destination, and trip 

length (miles and hours); 
(5) The fee collected, if any; and 
(6) The vehicle number for the vehi-

cle used to provide the service. 

§ 604.10 Agreement with registered 
charter providers. 

(a) A recipient may provide charter 
service directly to a customer con-
sistent with an agreement entered into 
with all registered charter providers in 
the recipient’s geographic service area. 

(b) If a new charter provider registers 
in the geographic service area subse-
quent to the initial agreement, the re-
cipient may continue to provide char-
ter service under the previous agree-
ment with the other charter providers 
up to 90 days without an agreement 
with the newly registered charter pro-
vider. 

(c) Any of the parties to an agree-
ment may cancel the agreement at any 
time after providing the recipient a 90- 
day notice. 

§ 604.11 Petitions to the Administrator. 
(a) A recipient may petition the Ad-

ministrator for an exception to the 
charter service regulations to provide 
charter service directly to a customer 
for: 

(1) Events of regional or national sig-
nificance; 

(2) Hardship (only for non-urbanized 
areas under 50,000 in population or 
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small urbanized areas under 200,000 in 
population); or 

(3) Unique and time sensitive events 
(e.g., funerals of local, regional, or na-
tional significance) that are in the 
public’s interest. 

(b) The petition to the Administrator 
shall include the following informa-
tion: 

(1) The date and description of the 
event; 

(2) The type of service requested and 
the type of equipment; 

(3) The anticipated number of charter 
service hours needed for the event; 

(4) The anticipated number of vehi-
cles and duration of the event; and 

(i) For an event of regional or na-
tional significance, the petition shall 
include a description of how registered 
charter providers were consulted, how 
registered charter providers will be uti-
lized in providing the charter service, a 
certification that the recipient has ex-
hausted all of the registered charter 
providers in its geographic service 
area, and submit the petition at least 
90 days before the first day of the event 
described in paragraph (b)(1) of this 
section; 

(ii) For a hardship request, a petition 
is only available if the registered char-
ter provider has deadhead time that ex-
ceeds total trip time from initial pick- 
up to final drop-off, including wait 
time. The petition shall describe how 
the registered charter provider’s min-
imum duration would create a hardship 
on the group requesting the charter 
service; or 

(iii) For unique and time sensitive 
events, the petition shall describe why 
the event is unique or time sensitive 
and how providing the charter service 
would be in the public’s interest. 

(c) Upon receipt of a petition that 
meets the requirements set forth in 
paragraph (b) of this section, the Ad-
ministrator shall review the materials 
and issue a written decision denying or 
granting the request in whole or in 
part. In making this decision, the Ad-
ministrator may seek such additional 
information as the Administrator 
deems necessary. The Administrator’s 
decision shall be filed in the Petitions 
to the Administrator docket, number 
FTA–2007–0022 at http:// 

www.regulations.gov and sent to the re-
cipient. 

(d) Any exception granted by the Ad-
ministrator under this section shall be 
effective only for the event identified 
in paragraph (b)(1) of this section. 

(e) A recipient shall send its petition 
to the Administrator by facsimile to 
(202) 366–3809 or by e-mail to ombuds-
man.charterservice@dot.gov. 

(f) A recipient shall retain a copy of 
the Administrator’s approval for a pe-
riod of at least three years and shall 
include it in the recipient’s quarterly 
report posted on the charter registra-
tion Web site. 

§ 604.12 Reporting requirements for all 
exceptions. 

(a) A recipient that provides charter 
service in accordance with one or more 
of the exceptions contained in this sub-
part shall maintain the required notice 
and records in an electronic format for 
a period of at least three years from 
the date of the service or lease. A re-
cipient may maintain the required 
records in other formats in addition to 
the electronic format. 

(b) In addition to the requirements 
identified in paragraph (a) of this sec-
tion, the records required under this 
subpart shall include a clear statement 
identifying which exception the recipi-
ent relied upon when it provided the 
charter service. 

(c) Beginning on July 30, 2008, a re-
cipient providing charter service under 
these exceptions shall post the records 
required under this subpart on the FTA 
charter registration Web site 30 days 
after the end of each calendar quarter 
(i.e., January 30th, April 30th, July 
30th, and October 30th). A single docu-
ment or charter log may include all 
charter service trips provided during 
the quarter. 

(d) A recipient may exclude specific 
origin and destination information for 
safety and security reasons. If a recipi-
ent excludes such information, the 
record of the service shall describe the 
reason why such information was ex-
cluded and provide generalized infor-
mation instead of providing specific or-
igin and destination information. 
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Subpart C—Procedures for 
Registration and Notification 

§ 604.13 Registration of private charter 
operators. 

(a) Private charter operators shall 
provide the following information at 
http://www.fta.dot.gov/laws/ 
leglregl179.html to be considered a 
registered charter provider: 

(1) Company name, address, phone 
number, e-mail address, and facsimile 
number; 

(2) Federal and, if available, state 
motor carrier identifying number; 

(3) The geographic service areas of 
public transit agencies, as identified by 
the transit agency’s zip code, in which 
the private charter operator intends to 
provide charter service; 

(4) The number of buses or vans the 
private charter operator owns; 

(5) A certification that the private 
charter operator has valid insurance; 
and 

(6) Whether willing to provide free or 
reduced rate charter services to reg-
istered qualified human service organi-
zations. 

(b) A private charter operator that 
provides valid information in this sub-
part is a ‘‘registered charter provider’’ 
for purposes of this part and shall have 
standing to file a complaint consistent 
with subpart F. 

(c) A recipient, a registered charter 
provider, or their duly authorized rep-
resentative, may challenge a registered 
charter provider’s registration and re-
quest removal of the private charter 
operator from FTA’s charter registra-
tion Web site by filing a complaint 
consistent with subpart F. 

(d) FTA may refuse to post a private 
charter operator’s information if the 
private charter operator fails to pro-
vide all of the required information as 
indicated on the FTA charter registra-
tion Web site. 

(e) A registered charter provider 
shall provide current and accurate in-
formation on FTA’s charter registra-
tion Web site, and shall update that in-
formation no less frequently than 
every two years. 

§ 604.14 Recipient’s notification to reg-
istered charter providers. 

(a) Upon receiving a request for char-
ter service, a recipient may: 

(1) Decline to provide the service, 
with or without referring the requestor 
to FTA’s charter registration Web site 
(http://www.fta.dot.gov/laws/ 
leglregl179.html); 

(2) Provide the service under an ex-
ception provided in subpart B of this 
part; or 

(3) Provide notice to registered char-
ter providers as provided in this sec-
tion and provide the service pursuant 
to § 604.9. 

(b) If a recipient is interested in pro-
viding charter service under the excep-
tion contained in § 604.9, then upon re-
ceipt of a request for charter service, 
the recipient shall provide e-mail no-
tice to registered charter providers in 
the recipient’s geographic service area 
in the following manner: 

(1) E-mail notice of the request shall 
be sent by the close of business on the 
day the recipient receives the request 
unless the recipient received the re-
quest after 2 p.m., in which case the re-
cipient shall send the notice by the 
close of business the next business day; 

(2) E-mail notice sent to the list of 
registered charter providers shall in-
clude: 

(i) Customer name, address, phone 
number, and e-mail address (if avail-
able); 

(ii) Requested date of service; 
(iii) Approximate number of pas-

sengers; 
(iv) Whether the type of equipment 

requested is (are) bus(es) or van(s); and 
(v) Trip itinerary and approximate 

duration; and 
(3) If the recipient intends to provide 

service that meets the definition of 
charter service under § 604.3(c)(2), the e- 
mail notice must include the fare the 
recipient intends to charge for the 
service. 

(c) A recipient shall retain an elec-
tronic copy of the e-mail notice and 
the list of registered charter providers 
that were sent e-mail notice of the re-
quested charter service for a period of 
at least three years from the date the 
e-mail notice was sent. 

(d) If a recipient receives an ‘‘un-
deliverable’’ notice in response to its e- 
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mail notice, the recipient shall send 
the notice via facsimile. The recipient 
shall maintain the record of the un-
deliverable e-mail notice and the fac-
simile sent confirmation for a period of 
three years. 

Subpart D—Registration of Quali-
fied Human Service Organiza-
tions and Duties for Recipients 
With Respect to Charter Reg-
istration Web site 

§ 604.15 Registration of qualified 
human service organizations. 

(a) Qualified human service organiza-
tions (QHSO) that seek free or reduced 
rate services from recipients, and do 
not receive funds from Federal pro-
grams listed in Appendix A, but serve 
individuals described in § 604.7 (i.e., in-
dividuals with low income, advanced 
age, or with disabilities), shall register 
on FTA’s charter registration Web site 
by submitting the following informa-
tion: 

(1) Name of organization, address, 
phone number, e-mail address, and fac-
simile number; 

(2) The geographic service area of the 
recipient in which the qualified human 
service organization resides; 

(3) Basic financial information re-
garding the qualified human service or-
ganization and whether the qualified 
human service organization is exempt 
from taxation under sections 501(c) (1), 
(3), (4), or (19) of the Internal Revenue 
Code, and whether it is a unit of Fed-
eral, State or local government; 

(4) Whether the qualified human serv-
ice organization receives funds directly 
or indirectly from a State or local pro-
gram, and if so, which program(s); and 

(5) A narrative statement describing 
the types of charter service trips the 
qualified human service organization 
may request from a recipient and how 
that service is consistent with the mis-
sion of the qualified human service or-
ganization. 

(b) A qualified human service organi-
zation is eligible to receive charter 
services from a recipient if it: 

(1) Registers on the FTA Web site in 
accordance with paragraph (a) of this 
section at least 60 days before the date 
of the requested charter service; and 

(2) Verifies FTA’s receipt of its reg-
istration by viewing its information on 
the FTA charter registration Web site 
(http://www.fta.dot.gov/laws/ 
leglregl179.html). 

(c) A registered charter provider may 
challenge a QHSO’s status to receive 
charter services from a recipient by re-
questing removal of the QHSO from 
FTA’s charter registration Web site by 
filing a complaint consistent with sub-
part F. 

(d) A QHSO shall provide current and 
accurate information on FTA’s charter 
registration Web site, and shall update 
that information no less frequently 
than every two years. 

§ 604.16 Duties for recipients with re-
spect to charter registration Web 
site. 

Each recipient shall ensure that its 
affected employees and contractors 
have the necessary competency to ef-
fectively use the FTA charter registra-
tion Web site. 

Subpart E—Advisory Opinions and 
Cease and Desist Orders 

§ 604.17 Purpose. 
The purpose of this subpart is to set 

out the requirements for requesting an 
advisory opinion from the Chief Coun-
sel’s Office. An advisory opinion may 
also request that the Chief Counsel 
issue a cease and desist order, which 
would be an order to refrain from doing 
an act which, if done, would be a viola-
tion of this part. 

§ 604.18 Request for an advisory opin-
ion. 

(a) An interested party may request 
an advisory opinion from the Chief 
Counsel on a matter regarding specific 
factual events only. 

(b) A request for an advisory opinion 
shall be submitted in the following 
form: 

[Date] 
Chief Counsel, Federal Transit Administra-

tion, 1200 New Jersey Ave. SE., Room E55– 
302, Washington, DC 20590 

Re: Request for Advisory Opinion 
The undersigned submits this request for an 

advisory opinion from the FTA Chief Coun-
sel with respect to [the general nature of 
the matter involved]. 
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A. A full statement of all facts and legal 
points relevant to the request 

B. An affirmation that the undersigned 
swears, to the best of his/her knowledge 
and belief, this request includes all data, 
information, and views relevant to the 
matter, whether favorable or unfavorable 
to the position of the undersigned, which is 
the subject of the request. 

C. The following certification: ‘‘I hereby cer-
tify that I have this day served the fore-
going [name of document] on the following 
interested party(ies) at the following ad-
dresses and e-mail or facsimile numbers (if 
also served by e-mail or facsimile) by 
[specify method of service]: 

[list persons, addresses, and e-mail or fac-
simile numbers]’’ 
Dated this llll day of ll , 20ll. 
[Signature] 
[Printed name] 
[Title of person making request] 
[Mailing address] 
[Telephone number] 
[e-mail address] 

(c) The Chief Counsel may request 
additional information, as necessary, 
from the party submitting the request 
for an advisory opinion. 

(d) A request for an advisory opinion 
may be denied if: 

(1) The request contains incomplete 
information on which to base an in-
formed advisory opinion; 

(2) The Chief Counsel concludes that 
an advisory opinion cannot reasonably 
be given on the matter involved; 

(3) The matter is adequately covered 
by a prior advisory opinion or a regula-
tion; 

(4) The Chief Counsel otherwise con-
cludes that an advisory opinion would 
not be in the public interest. 

§ 604.19 Processing of advisory opin-
ions. 

(a) A request for an advisory opinion 
shall be sent to the Chief Counsel at 
ombudsman.charterservice@dot.gov, and 
filed electronically in the Charter 
Service Advisory Opinion/Cease and 
Desist Order docket number FTA–2007– 
0023 at http://www.regulations.gov or 
sent to the dockets office located at 
1200 New Jersey Ave., SE., West Build-
ing Ground Floor, Room W12–140, 
Washington, DC 20590, for submission 
to that docket. 

(b) The Chief Counsel shall make 
every effort to respond to a request for 
an advisory opinion within ten days of 
receipt of a request that complies with 

§ 604.18(b). The Chief Counsel shall send 
his or her decision to the interested 
party, the docket, and the recipient, if 
appropriate. 

§ 604.20 Effect of an advisory opinion. 
(a) An advisory opinion represents 

the formal position of FTA on a mat-
ter, and except as provided in § 604.25 of 
this subpart, obligates the agency to 
follow it until it is amended or re-
voked. 

(b) An advisory opinion may be used 
in administrative or court proceedings 
to illustrate acceptable and unaccept-
able procedures or standards, but not 
as a legal requirement and is limited to 
the factual circumstances described in 
the request for an advisory opinion. 
The Chief Counsel’s advisory opinion 
shall not be binding upon a Presiding 
Official conducting a proceeding under 
subpart I of this part. 

(c) A statement made or advice pro-
vided by an FTA employee constitutes 
an advisory opinion only if it is issued 
in writing under this section. A state-
ment or advice given by an FTA em-
ployee orally, or given in writing, but 
not under this section, is an informal 
communication that represents the 
best judgment of that employee at the 
time but does not constitute an advi-
sory opinion, does not necessarily rep-
resent the formal position of FTA, and 
does not bind or otherwise obligate or 
commit the agency to the views ex-
pressed. 

§ 604.21 Special considerations for ad-
visory opinions. 

Based on new facts involving signifi-
cant financial considerations, the Chief 
Counsel may take appropriate enforce-
ment action contrary to an advisory 
opinion before amending or revoking 
the opinion. This action shall be taken 
only with the approval of the Adminis-
trator. 

§ 604.22 Request for a cease and desist 
order. 

(a) An interested party may also re-
quest a cease and desist order as part 
of its request for an advisory opinion. 
A request for a cease and desist order 
shall contain the following information 
in addition to the information required 
for an advisory opinion: 
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(1) A description of the need for the 
cease and desist order, a detailed de-
scription of the lost business oppor-
tunity the interested party is likely to 
suffer if the recipient performs the 
charter service in question, and how 
the public interest will be served by 
avoiding or ameliorating the lost busi-
ness opportunity. A registered charter 
provider must distinguish its loss from 
that of other registered charter pro-
viders in the geographic service area. 

(2) A detailed description of the ef-
forts made to notify the recipient of 
the potential violation of the charter 
service regulations. Include names, ti-
tles, phone numbers or e-mail address-
es of persons contacted, date and times 
contact was made, and the response re-
ceived, if any. 

(b) A request for a cease and desist 
order may be denied if: 

(1) The request contains incomplete 
information on which to base an in-
formed a cease and desist order; 

(2) The Chief Counsel concludes that 
a cease and desist order cannot reason-
ably be given on the matter involved; 

(3) The matter is adequately covered 
by a prior a cease and desist order; or 

(4) The Chief Counsel otherwise con-
cludes that a cease and desist order 
would not be in the public interest. 

(c) A recipient who is the subject of a 
request for a cease and desist order 
shall have three business days to re-
spond to the request. The response 
shall include a point-by-point rebuttal 
to the information included in the re-
quest for a cease and desist order. 

(d) The time period for a response by 
the recipient begins once a registered 
charter provider files a request in the 
Advisory Opinion/Cease and Desist 
Order docket (FTA–2007–0023 at http:// 
www.regulations.gov) or with the FTA 
Chief Counsel’s Office, whichever date 
is sooner. 

§ 604.23 Effect of a cease and desist 
order. 

(a) Issuance of a cease and desist 
order against a recipient shall be con-
sidered as an aggravating factor in de-
termining the remedy to impose 
against the recipient in future findings 
of noncompliance with this part, if the 
recipient provides the service described 

in the cease and desist order issued by 
the Chief Counsel. 

(b) In determining whether to grant 
the request for a cease and desist order, 
the Chief Counsel shall consider the 
specific facts shown in the signed, 
sworn request for a cease and desist 
order, applicable statutes and regula-
tions, and any other information that 
is relevant to the request. 

§ 604.24 Decisions by the Chief Coun-
sel regarding cease and desist or-
ders. 

(a) The Chief Counsel may grant a re-
quest for a cease and desist order if the 
interested party demonstrates, by a 
preponderance of the evidence, that the 
planned provision of charter service by 
a recipient would violate this part. 

(b) In determining whether to grant 
the request for a cease and desist order, 
the Chief Counsel shall consider the 
specific facts shown in the signed, 
sworn request for a cease and desist 
order, applicable statutes, regulations, 
agreements, and any other information 
that is relevant to the request. 

Subpart F—Complaints 

§ 604.25 Purpose. 
This subpart describes the require-

ments for filing a complaint chal-
lenging the registration of a private 
charter operator or qualified human 
service organization on the FTA char-
ter registration Web site and filing a 
complaint regarding the provision of 
charter service by a recipient. Note: To 
save time and expense for all con-
cerned, FTA expects all parties to at-
tempt to resolve matters informally 
before beginning the official complaint 
process. 

§ 604.26 Complaints and decisions re-
garding removal of private charter 
operators or qualified human serv-
ice organizations from registration 
list. 

(a) A recipient, a registered charter 
provider, or its duly authorized rep-
resentative, may challenge the listing 
of a registered charter provider or 
qualified human service organization 
on FTA’s charter registration Web site 
by filing a complaint that meets the 
following: 
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(1) States the name and address of 
each entity who is the subject of the 
complaint; 

(2) Provides a concise but complete 
statement of the facts relied upon to 
substantiate the reason why the pri-
vate charter operator or qualified 
human service organization should not 
be listed on the FTA charter registra-
tion Web site; 

(3) Files electronically by submitting 
it to the Charter Service Removal 
Complaint docket number FTA–2007– 
0024 at http://www.regulations.gov; 

(4) Serves by e-mail or facsimile if no 
e-mail address is available, or by over-
night mail service with receipt con-
firmation, and attaches documents of-
fered in support of the complaint upon 
all entities named in the complaint; 

(5) Files within 90 days of discovering 
facts that merit removal of the reg-
istered charter provider or qualified 
human service organization from the 
FTA Charter Registration Web site; 
and 

(6) Contains the following certifi-
cation: 

I hereby certify that I have this day served 
the foregoing [name of document] on the 
following persons at the following address-
es and e-mail or facsimile numbers (if also 
served by e-mail or facsimile) by [specify 
method of service]: 

[list persons, addresses, and e-mail or fac-
simile numbers] 

Dated this llll day of llll, 20ll. 
[signature], for [party]. 

(b) The registered charter provider or 
qualified human service organization 
shall have 15 days to answer the com-
plaint and shall file such answer, and 
all supporting documentation, in the 
Charter Service Removal Complaint 
docket number FTA–2007–0024 at http:// 
www.regulations.gov and e-mail such 
answer to ombuds-
man.charterservice@dot.gov. 

(c) A recipient, qualified human serv-
ice organization, or a registered char-
ter provider, or its duly authorized rep-
resentative, shall not file a reply to the 
answer. 

(d) FTA shall determine whether to 
remove the registered charter provider 
or qualified human service organiza-
tion from the FTA charter registration 
Web site based on a preponderance of 

the evidence of one or more of the fol-
lowing: 

(1) Bad faith; 
(2) Fraud; 
(3) Lapse of insurance; 
(4) Lapse of other documentation; or 
(5) The filing of more than one com-

plaint, which on its face, does not state 
a claim that warrants an investigation 
or further action by FTA. 

(e) FTA’s determination whether or 
not to remove a registered charter pro-
vider or qualified human service orga-
nization from the registration list shall 
be sent to the parties within 30 days of 
the date of the response required in 
paragraph (b) of this section and shall 
state: 

(1) Reasons for allowing the contin-
ued listing or removal of the registered 
charter provider or qualified human 
service organization from the registra-
tion list; 

(2) If removal is ordered, the length 
of time (not to exceed three years) the 
private charter operator or qualified 
human service organization shall be 
barred from the registration list; and 

(3) The date by which the private 
charter operator or qualified human 
service organization may re-apply for 
registration on the FTA charter reg-
istration Web site. 

§ 604.27 Complaints, answers, replies, 
and other documents. 

(a) A registered charter provider, or 
its duly authorized representative 
(‘‘complainant’’), affected by an alleged 
noncompliance of this part may file a 
complaint with the Office of the Chief 
Counsel. 

(b) Complaints filed under this sub-
part shall: 

(1) Be titled ‘‘Notice of Charter Serv-
ice Complaint’’; 

(2) State the name and address of 
each recipient that is the subject of the 
complaint and, with respect to each re-
cipient, the specific provisions of this 
part that the complainant believes 
were violated; 

(2) Be served in accordance with 
§ 604.31, along with all documents then 
available in the exercise of reasonable 
diligence, offered in support of the 
complaint, upon all recipients named 
in the complaint as being responsible 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00486 Fmt 8010 Sfmt 8010 Y:\SGML\250232.XXX 250232



477 

Federal Transit Admin., DOT § 604.30 

for the alleged action(s) or omission(s) 
upon which the complaint is based; 

(3) Provide a concise but complete 
statement of the facts relied upon to 
substantiate each allegation (com-
plainant must show by a preponderance 
of the evidence that the recipient pro-
vided charter service and that such 
service did not fall within one of the 
exemptions or exceptions set out in 
this part); 

(4) Describe how the complainant was 
directly and substantially affected by 
the things done or omitted by the re-
cipients; 

(5) Identify each registered charter 
provider associated with the com-
plaint; and 

(6) Be filed within 90 days after the 
alleged event giving rise to the com-
plaint occurred. 

(c) Unless the complaint is dismissed 
pursuant to § 604.28 or § 604.29, FTA 
shall notify the complainant, respond-
ent, and state recipient, if applicable, 
within 30 days after the date FTA re-
ceives the complaint that the com-
plaint has been docketed. Respondent 
shall have 30 days from the date of 
service of the FTA notification to file 
an answer. 

(d) The complainant may file a reply 
within 20 days of the date of service of 
the respondent’s answer. 

(e) The respondent may file a rebut-
tal within 10 days of the date of service 
of the reply. 

(f) The answer, reply, and rebuttal 
shall, like the complaint, be accom-
panied by the supporting documenta-
tion upon which the submitter relies. 

(g) The answer shall deny or admit 
the allegations made in the complaint 
or state that the entity filing the docu-
ment is without sufficient knowledge 
or information to admit or deny an al-
legation, and shall assert any affirma-
tive defense. 

(h) The answer, reply, and rebuttal 
shall each contain a concise but com-
plete statement of the facts relied upon 
to substantiate the answers, admis-
sions, denials, or averments made. 

(i) The respondent’s answer may in-
clude a motion to dismiss the com-
plaint, or any portion thereof, with a 
supporting memorandum of points and 
authorities. 

(j) The complainant may withdraw a 
complaint at any time after filing by 
serving a ‘‘Notification of Withdrawal’’ 
on the Chief Counsel and the respond-
ent. 

§ 604.28 Dismissals. 
(a) Within 20 days after the receipt of 

a complaint described in § 604.27, the 
Office of the Chief Counsel shall pro-
vide reasons for dismissing a com-
plaint, or any claim in the complaint, 
with prejudice, under this section if: 

(1) It appears on its face to be outside 
the jurisdiction of FTA under the Fed-
eral Transit Laws; 

(2) On its face it does not state a 
claim that warrants an investigation 
or further action by FTA; or 

(3) The complainant lacks standing 
to file a complaint under subparts B, C, 
or D of this part. 

(b) [Reserved] 

§ 604.29 Incomplete complaints. 
If a complaint is not dismissed under 

§ 604.28, but is deficient as to one or 
more of the requirements set forth in 
§ 604.27, the Office of the Chief Counsel 
may dismiss the complaint within 20 
days after receiving it. Dismissal shall 
be without prejudice and the complain-
ant may re-file after amendment to 
correct the deficiency. The Chief Coun-
sel’s dismissal shall include the reasons 
for the dismissal without prejudice. 

§ 604.30 Filing complaints. 
(a) Filing address. Unless provided 

otherwise, the complainant shall file 
the complaint with the Office of the 
Chief Counsel, 1200 New Jersey Ave., 
SE., Room E55–302, Washington, DC 
20590 and file it electronically in the 
Charter Service Complaint docket 
number FTA–2007–0025 at http:// 
www.regulations.gov or mail it to the 
docket by sending the complaint to 
1200 New Jersey Ave., SE., West Build-
ing Ground Floor, Room W12–140, 
Washington, DC 20590. 

(b) Date and method of filing. Filing of 
any document shall be by personal de-
livery, U.S. mail, or overnight delivery 
with receipt confirmation. Unless the 
date is shown to be inaccurate, docu-
ments to be filed with FTA shall be 
deemed filed, on the earliest of: 

(1) The date of personal delivery; 
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(2) The mailing date shown on the 
certificate of service; 

(3) The date shown on the postmark 
if there is no certificate of service; or 

(4) The mailing date shown by other 
evidence if there is no certificate of 
service and no postmark. 

(c) E-mail or fax. A document sent by 
facsimile or e-mail shall not constitute 
service as described in § 604.31. 

(d) Number of copies. Unless otherwise 
specified, an executed original shall be 
filed with FTA. 

(e) Form. Documents filed with FTA 
shall be typewritten or legibly printed. 
In the case of docketed proceedings, 
the document shall include a title and 
the docket number, as established by 
the Chief Counsel or Presiding Official, 
of the proceeding on the front page. 

(f) Signing of documents and other pa-
pers. The original of every document 
filed shall be signed by the person fil-
ing it or the person’s duly authorized 
representative. Subject to the enforce-
ment provisions contained in this sub-
part, the signature shall serve as a cer-
tification that the signer has read the 
document and, based on reasonable in-
quiry, to the best of the signer’s knowl-
edge, information, and belief, the docu-
ment is: 

(1) Consistent with this part; 
(2) Warranted by existing law or that 

a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and 

(3) Not interposed for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of the administrative proc-
ess. 

§ 604.31 Service. 

(a) Designation of person to receive 
service. The initial document filed by 
the complainant shall state on the first 
page of the document for all parties to 
be served: 

(1) The title of the document; 
(2) The name, post office address, 

telephone number; and 
(3) The facsimile number, if any, and 

e-mail address(es), if any. 
If any of the above items change dur-

ing the proceeding, the person shall 
promptly file notice of the change with 
FTA and the Presiding Official, if ap-

propriate, and shall serve the notice on 
all other parties to the proceeding. 

(b) Docket numbers. Each submission 
identified as a complaint under this 
part by the submitting party shall be 
filed in the Charter Service Complaint 
docket FTA–2007–0025. 

(c) Who must be served. Copies of all 
documents filed with FTA shall be 
served by the entity filing them on all 
parties to the proceeding. A certificate 
of service shall accompany all docu-
ments when they are tendered for filing 
and shall certify concurrent service on 
FTA and all parties. Certificates of 
service shall be in substantially the 
following form: 

I hereby certify that I have this day served 
the foregoing [name of document] on the 
following persons at the following address-
es and e-mail or facsimile numbers (if also 
served by e-mail or facsimile) by [specify 
method of service]: 

[list persons, addresses, and e-mail or fac-
simile numbers] 

Dated this llll day of llll, 20ll. 
[signature], for [party] 

(d) Method of service. Except as other-
wise provided in § 604.26, or agreed by 
the parties and the Presiding Official, 
as appropriate, the method of service is 
personal delivery or U.S. mail. 

(e) Presumption of service. There shall 
be a presumption of lawful service: 

(1) When acknowledgment of receipt 
is by a person who customarily or in 
the ordinary course of business re-
ceives mail at the address of the party 
or of the person designated under this 
section; or 

(2) When a properly addressed enve-
lope, sent to the last known address 
has been returned as undeliverable, un-
claimed, or refused. 

Subpart G—Investigations 

§ 604.32 Investigation of complaint. 

(a) If, based on the pleadings, there 
appears to be a reasonable basis for in-
vestigation, FTA shall investigate the 
subject matter of the complaint. 

(b) The investigation may include a 
review of written submissions or plead-
ings of the parties, as supplemented by 
any informal investigation FTA con-
siders necessary and by additional in-
formation furnished by the parties at 
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FTA request. Each party shall file doc-
uments that it considers sufficient to 
present all relevant facts and argument 
necessary for FTA to determine wheth-
er the recipient is in compliance. 

(c) The Chief Counsel shall send a no-
tice to complainant(s) and respond-
ent(s) once an investigation is com-
plete, but not later than 90 days after 
receipt of the last pleading specified in 
§ 604.27 was due to FTA. 

§ 604.33 Agency initiation of investiga-
tion. 

(a) Notwithstanding any other provi-
sion under these regulations, FTA may 
initiate its own investigation of any 
matter within the applicability of this 
Part without having received a com-
plaint. The investigation may include, 
without limitation, any of the actions 
described in § 604.32. 

(b) Following the initiation of an in-
vestigation under this section, FTA 
sends a notice to the entities subject to 
investigation. The notice will set forth 
the areas of FTA’s concern and the rea-
sons; request a response to the notice 
within 30 days of the date of service; 
and inform the respondent that FTA 
will, in its discretion, invite good faith 
efforts to resolve the matter. 

(c) If the matters addressed in the 
FTA notice are not resolved infor-
mally, the Chief Counsel may refer the 
matter to a Presiding Official. 

Subpart H—Decisions by FTA and 
Appointment of a Presiding 
Official (PO) 

§ 604.34 Chief Counsel decisions and 
appointment of a PO. 

(a) After receiving a complaint con-
sistent with § 604.27, and conducting an 
investigation, the Chief Counsel may: 

(1) Issue a decision based on the 
pleadings filed to date; 

(2) Appoint a PO to review the mat-
ter; or 

(3) Dismiss the complaint pursuant 
to § 604.28. 

(b) If the Chief Counsel appoints a PO 
to review the matter, the Chief Counsel 
shall send out a hearing order that sets 
forth the following: 

(1) The allegations in the complaint, 
or notice of investigation, and the 

chronology and results of the inves-
tigation preliminary to the hearing; 

(2) The relevant statutory, judicial, 
regulatory, and other authorities; 

(3) The issues to be decided; 
(4) Such rules of procedure as may be 

necessary to supplement the provisions 
of this Part; 

(5) The name and address of the PO, 
and the assignment of authority to the 
PO to conduct the hearing in accord-
ance with the procedures set forth in 
this Part; and 

(6) The date by which the PO is di-
rected to issue a recommended deci-
sion. 

§ 604.35 Separation of functions. 
(a) Proceedings under this part shall 

be handled by an FTA attorney, except 
that the Chief Counsel may appoint a 
PO, who may not be an FTA attorney. 

(b) After issuance of an initial deci-
sion by the Chief Counsel, the FTA em-
ployee or contractor engaged in the 
performance of investigative or pros-
ecutorial functions in a proceeding 
under this part shall not, in that case 
or a factually related case, participate 
or give advice in a final decision by the 
Administrator or his or her designee on 
written appeal, and shall not, except as 
counsel or as witness in the public pro-
ceedings, engage in any substantive 
communication regarding that case or 
a related case with the Administrator 
on written appeal. 

Subpart I—Hearings 
§ 604.36 Powers of a PO. 

A PO may: 
(a) Give notice of, and hold, pre-hear-

ing conferences and hearings; 
(b) Administer oaths and affirma-

tions; 
(c) Issue notices of deposition re-

quested by the parties; 
(d) Limit the frequency and extent of 

discovery; 
(e) Rule on offers of proof; 
(f) Receive relevant and material evi-

dence; 
(g) Regulate the course of the hear-

ing in accordance with the rules of this 
part to avoid unnecessary and duplica-
tive proceedings in the interest of 
prompt and fair resolution of the mat-
ters at issue; 
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(h) Hold conferences to settle or to 
simplify the issues by consent of the 
parties; 

(i) Dispose of procedural motions and 
requests; 

(j) Examine witnesses; and 
(k) Make findings of fact and conclu-

sions of law and issue a recommended 
decision. 

§ 604.37 Appearances, parties, and 
rights of parties. 

(a) Any party to the hearing may ap-
pear and be heard in person and any 
party to the hearing may be accom-
panied, represented, or advised by an 
attorney licensed by a State, the Dis-
trict of Columbia, or a territory of the 
United States to practice law or appear 
before the courts of that State or terri-
tory, or by another duly authorized 
representative. An attorney, or other 
duly authorized representative, who 
represents a party shall file according 
to the filing and service procedures 
contained in § 604.30 and § 604.31. 

(b) The parties to the hearing are the 
respondent(s) named in the hearing 
order, the complainant(s), and FTA, as 
represented by the PO. 

(c) The parties to the hearing may 
agree to extend for a reasonable period 
of time the time for filing a document 
under this part. If the parties agree, 
the PO shall grant one extension of 
time to each party. The party seeking 
the extension of time shall submit a 
draft order to the PO to be signed by 
the PO and filed with the hearing dock-
et. The PO may grant additional oral 
requests for an extension of time where 
the parties agree to the extension. 

(d) An extension of time granted by 
the PO for any reason extends the due 
date for the PO’s recommended deci-
sion and for the final agency decision 
by the length of time in the PO’s ex-
tension. 

§ 604.38 Discovery. 

(a) Permissible forms of discovery 
shall be within the discretion of the 
PO. 

(b) The PO shall limit the frequency 
and extent of discovery permitted by 
this section if a party shows that: 

(1) The information requested is cu-
mulative or repetitious; 

(2) The information requested may be 
obtained from another less burdensome 
and more convenient source; 

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this 
section; or 

(4) The method or scope of discovery 
requested by the party is unduly bur-
densome or expensive. 

§ 604.39 Depositions. 
(a) For good cause shown, the PO 

may order that the testimony of a wit-
ness may be taken by deposition and 
that the witness produce documentary 
evidence in connection with such testi-
mony. Generally, an order to take the 
deposition of a witness is entered only 
if: 

(1) The person whose deposition is to 
be taken would be unavailable at the 
hearing; 

(2) The deposition is deemed nec-
essary to perpetuate the testimony of 
the witness; or 

(3) The taking of the deposition is 
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue burden to other parties or 
in undue delay. 

(b) Any party to the hearing desiring 
to take the deposition of a witness ac-
cording to the terms set out in this 
subpart, shall file a motion with the 
PO, with a copy of the motion served 
on each party. The motion shall in-
clude: 

(1) The name and residence of the 
witness; 

(2) The time and place for the taking 
of the proposed deposition; 

(3) The reasons why such deposition 
should be taken; and 

(4) A general description of the mat-
ters concerning which the witness will 
be asked to testify. 

(c) If good cause is shown in the mo-
tion, the PO in his or her discretion, 
issues an order authorizing the deposi-
tion and specifying the name of the 
witness to be deposed, the location and 
time of the deposition and the general 
scope and subject matter of the testi-
mony to be taken. 

(d) Witnesses whose testimony is 
taken by deposition shall be sworn or 
shall affirm before any questions are 
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put to them. Each question propounded 
shall be recorded and the answers of 
the witness transcribed verbatim. The 
written transcript shall be subscribed 
by the witness, unless the parties by 
stipulation waive the signing, or the 
witness is ill, cannot be found, or re-
fuses to sign. The reporter shall note 
the reason for failure to sign. 

§ 604.40 Public disclosure of evidence. 

(a) Except as provided in this section, 
the hearing shall be open to the public. 

(b) The PO may order that any infor-
mation contained in the record be 
withheld from public disclosure. Any 
person may object to disclosure of in-
formation in the record by filing a 
written motion to withhold specific in-
formation with the PO. The person 
shall state specific grounds for non-
disclosure in the motion. 

(c) The PO shall grant the motion to 
withhold information from public dis-
closure if the PO determines that dis-
closure would be in violation of the 
Privacy Act, would reveal trade secrets 
or privileged or confidential commer-
cial or financial information, or is oth-
erwise prohibited by law. 

§ 604.41 Standard of proof. 

The PO shall issue a recommended 
decision or shall rule in a party’s favor 
only if the decision or ruling is sup-
ported by a preponderance of the evi-
dence. 

§ 604.42 Burden of proof. 

(a) The burden of proof of noncompli-
ance with this part, determination, or 
agreement issued under the authority 
of the Federal Transit Laws is on the 
registered charter provider. 

(b) Except as otherwise provided by 
statute or rule, the proponent of a mo-
tion, request, or order has the burden 
of proof. 

§ 604.43 Offer of proof. 

A party whose evidence has been ex-
cluded by a ruling of the PO, during a 
hearing in which the respondent had an 
opportunity to respond to the offer of 
proof, may offer the evidence on the 
record when filing an appeal. 

§ 604.44 Record. 

(a) The transcript of all testimony in 
the hearing, all exhibits received into 
evidence, all motions, applications re-
quests and rulings, and all documents 
included in the hearing record shall 
constitute the exclusive record for de-
cision in the proceedings and the basis 
for the issuance of any orders. 

(b) Any interested person may exam-
ine the record by entering the docket 
number at http://www.regulations.gov or 
after payment of reasonable costs for 
search and reproduction of the record. 

§ 604.45 Waiver of procedures. 

(a) The PO shall waive such proce-
dural steps as all parties to the hearing 
agree to waive before issuance of an 
initial decision. 

(b) Consent to a waiver of any proce-
dural step bars the raising of this issue 
on appeal. 

(c) The parties may not by consent 
waive the obligation of the PO to enter 
a recommended decision on the record. 

§ 604.46 Recommended decision by a 
PO. 

(a) The PO shall issue a rec-
ommended decision based on the record 
developed during the proceeding and 
shall send the recommended decision 
to the Chief Counsel for ratification or 
modification not later than 110 days 
after the referral from the Chief Coun-
sel. 

(b) The Chief Counsel shall ratify or 
modify the PO’s recommended decision 
within 30 days of receiving the rec-
ommended decision. The Chief Counsel 
shall serve his or her decision, which is 
capable of being appealed to the Ad-
ministrator, on all parties to the pro-
ceeding. 

§ 604.47 Remedies. 

(a) If the Chief Counsel determines 
that a violation of this part occurred, 
he or she may take one or more of the 
following actions: 

(1) Bar the recipient from receiving 
future Federal financial assistance 
from FTA; 

(2) Order the withholding of a reason-
able percentage of available Federal fi-
nancial assistance; or 
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(3) Pursue suspension and debarment 
of the recipient, its employees, or its 
contractors. 

(b) In determining the type and 
amount of remedy, the Chief Counsel 
shall consider the following factors: 

(1) The nature and circumstances of 
the violation; 

(2) The extent and gravity of the vio-
lation (‘‘extent of deviation from regu-
latory requirements’’); 

(3) The revenue earned (‘‘economic 
benefit’’) by providing the charter serv-
ice; 

(4) The operating budget of the re-
cipient; 

(5) Such other matters as justice may 
require; and 

(6) Whether a recipient provided serv-
ice described in a cease and desist order 
after issuance of such order by the 
Chief Counsel. 

(c) The Chief Counsel office may 
mitigate the remedy when the recipi-
ent can document corrective action of 
alleged violation. The Chief Counsel’s 
decision to mitigate a remedy shall be 
determined on the basis of how much 
corrective action was taken by the re-
cipient and when it was taken. Sys-
temic action to prevent future viola-
tions will be given greater consider-
ation than action simply to remedy 
violations identified during FTA’s in-
spection or identified in a complaint. 

(d) In the event the Chief Counsel 
finds a pattern of violations, the rem-
edy ordered shall bar a recipient from 
receiving Federal transit assistance in 
an amount that the Chief Counsel con-
siders appropriate. 

(e) The Chief Counsel may make a de-
cision to withhold Federal financial as-
sistance in a lump sum or over a period 
of time not to exceed five years. 

Subpart J—Appeal to Adminis-
trator and Final Agency Or-
ders 

§ 604.48 Appeal from Chief Counsel de-
cision. 

(a) Each party adversely affected by 
the Chief Counsel’s office decision may 
file an appeal with the Administrator 
within 21 days of the date of the Chief 
Counsel’s issued his or her decision. 
Each party may file a reply to an ap-
peal within 21 days after it is served on 

the party. Filing and service of appeals 
and replies shall be by personal deliv-
ery consistent with §§ 604.30 and 604.31. 

(b) If an appeal is filed, the Adminis-
trator reviews the entire record and 
issues a final agency decision based on 
the record that either accepts, rejects, 
or modifies the Chief Counsel’s deci-
sion within 30 days of the due date of 
the reply. If no appeal is filed, the Ad-
ministrator may take review of the 
case on his or her own motion. If the 
Administrator finds that the respond-
ent is not in compliance with this part, 
the final agency order shall include a 
statement of corrective action, if ap-
propriate, and identify remedies. 

(c) If no appeal is filed, and the Ad-
ministrator does not take review of the 
decision by the office on the Adminis-
trator’s own motion, the Chief Coun-
sel’s decision shall take effect as the 
final agency decision and order on the 
twenty-first day after the actual date 
the Chief Counsel’s decision was issued. 

(d) The failure to file an appeal is 
deemed a waiver of any rights to seek 
judicial review of the Chief Counsel’s 
decision that becomes a final agency 
decision by operation of paragraph (c) 
of this section. 

§ 604.49 Administrator’s discretionary 
review of the Chief Counsel’s deci-
sion. 

(a) If the Administrator takes review 
on the Administrator’s own motion, 
the Administrator shall issue a notice 
of review by the twenty-first day after 
the actual date of the Chief Counsel’s 
decision that contains the following in-
formation: 

(1) The notice sets forth the specific 
findings of fact and conclusions of law 
in the decision subject to review by the 
Administrator. 

(2) Parties may file one brief on re-
view to the Administrator or rely on 
their post-hearing briefs to the Chief 
Counsel’s office. Briefs on review shall 
be filed not later than 10 days after 
service of the notice of review. Filing 
and service of briefs on review shall be 
by personal delivery consistent with 
§ 604.30 and § 604.31. 

(3) The Administrator issues a final 
agency decision and order within 30 
days of the due date of the briefs on re-
view. If the Administrator finds that 
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the respondent is not in compliance 
with this part, the final agency order 
shall include a statement of corrective 
action, if appropriate, and identify 
remedies. 

(b) If the Administrator takes review 
on the Administrator’s own motion, 
the decision of the Chief Counsel is 
stayed pending a final decision by the 
Administrator. 

Subpart K—Judicial Review 
§ 604.50 Judicial review of a final deci-

sion and order. 
(a) A person may seek judicial review 

in an appropriate United States Dis-
trict Court of a final decision and order 
of the Administrator as provided in 5 

U.S.C. 701–706. A party seeking judicial 
review of a final decision and order 
shall file a petition for review with the 
Court not later than 60 days after a 
final decision and order is effective. 

(b) The following do not constitute 
final decisions and orders subject to ju-
dicial review: 

(1) FTA’s decision to dismiss a com-
plaint as set forth in § 604.29; 

(2) A recommended decision issued by 
a PO at the conclusion of a hearing; or 

(3) A Chief Counsel decision that be-
comes the final decision of the Admin-
istrator because it was not appealed 
within the stated timeframes. 

APPENDIX A TO PART 604—LISTING OF HUMAN SERVICE FEDERAL FINANCIAL 
ASSISTANCE PROGRAMS 

FEDERAL PROGRAMS PROVIDING TRANSPORTATION ASSISTANCE 

1 ..... Food Stamp, Employment 
and Training Program.

Food and Nutrition Service Department of Agriculture. 

2 ..... Voluntary Public School 
Choice.

Office of Innovation and Im-
provement.

Department of Education. 

3 ..... Assistance for Education of 
All Children with Disabil-
ities—IDEA.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

4 ..... Centers for Independent 
Living.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

5 ..... Independent Living for 
Older Individuals Who 
Are Blind.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

6 ..... Independent Living State 
Grants.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

7 ..... Supported Employment 
Services for Individuals 
with Most Significant Dis-
abilities.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

8 ..... Vocational Rehabilitative 
Grants.

Office of Special Education 
and Rehabilitative Serv-
ices.

Department of Education. 

9 ..... Social Service Block Grant Administration for Children 
and Families.

Department of Health and 
Human Services. 

10 ... Child Care and Develop-
ment Fund.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

11 ... Head Start ........................... Administration for Children 
and Families.

Department of Health and 
Human Services. 

12 ... Refugee and Entrant Assist-
ance Discretionary Grants.

Administration for Children 
and Families.

Department of Health and 
Human Services. 
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FEDERAL PROGRAMS PROVIDING TRANSPORTATION ASSISTANCE—Continued 

13 ... Refugee and Entrant Assist-
ance State Administered 
Programs.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

14 ... Refugee and Entrant Tar-
geted Assistance.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

15 ... Refugee and Entrant Assist-
ance Voluntary Agency 
Programs.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

16 ... State Development Disabil-
ities Council and Protec-
tion & Advocacy.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

17 ... Temporary Assistance to 
Needy Families.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

18 ... Community Services Block 
Grant.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

19 ... Promoting Safe and Stable 
Families.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

20 ... Developmental Disabilities 
Projects of National Sig-
nificance.

Administration for Children 
and Families.

Department of Health and 
Human Services. 

21 ... Grants for Supportive Serv-
ices and Senior Centers.

Administration on Aging ...... Department of Health and 
Human Services. 

22 ... Programs for American In-
dian, Alaskan Native and 
Native Hawaii Elders.

Administration on Aging ...... Department of Health and 
Human Services. 

23 ... Medicaid .............................. Centers for Medicaid and 
Medicare.

Department of Health and 
Human Services. 

24 ... State Health Insurance Pro-
gram.

Centers for Medicaid and 
Medicare.

Department of Health and 
Human Services. 

25 ... Home and Community Base 
Waiver.

Centers for Medicaid and 
Medicare.

Department of Health and 
Human Services. 

26 ... Community Health Centers Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

27 ... Healthy Communities .......... Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

28 ... HIV Care Formula Program Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

29 ... Maternal and Child Health 
Block Grant.

Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

30 ... Rural Health Care Network Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

31 ... Rural Health Care Outreach 
Program.

Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

32 ... Health Start Initiative .......... Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

33 ... Ryan White Care Act Pro-
grams.

Health Resources and 
Services Administration.

Department of Health and 
Human Services. 

34 ... Substance Abuse Preven-
tion and Treatment Block 
Grant.

Substance Abuse and Men-
tal Health Services Ad-
ministration.

Department of Health and 
Human Services. 

35 ... Prevention and Texas Block 
Grant.

Substance Abuse and Men-
tal Health Services Ad-
ministration.

Department of Health and 
Human Services. 

36 ... Community Development 
Block Grant.

Community Planning and 
Development.

Department of Housing and 
Urban Development. 

37 ... Housing Opportunities for 
Persons with AIDS.

Community Planning and 
Development.

Department of Housing and 
Urban Development. 
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FEDERAL PROGRAMS PROVIDING TRANSPORTATION ASSISTANCE—Continued 

38 ... Supportive Housing Pro-
gram.

Community Planning and 
Development.

Department of Housing and 
Urban Development. 

39 ... Revitalization of Severely 
Distressed Public Hous-
ing.

Public and Indian Housing .. Department of Housing and 
Urban Development. 

40 ... Indian Employment Assist-
ance.

Bureau of Indian Affairs ...... Department of the Interior. 

41 ... Indian Employment, Train-
ing, and Related Services.

Bureau of Indian Affairs ...... Department of the Interior. 

42 ... Black Lung Benefits ............ Employment Standards Ad-
ministration.

Department of Labor. 

43 ... Senior Community Services 
Employment Program.

Employment Standards Ad-
ministration.

Department of Labor. 

44 ... Job Corps ........................... Employment and Training 
Administration.

Department of Labor. 

45 ... Migrant and Seasonal Farm 
Worker.

Employment and Training 
Administration.

Department of Labor. 

46 ... Native American Employ-
ment and Training.

Employment and Training 
Administration.

Department of Labor. 

47 ... Welfare to Work Grants for 
Tribes.

Employment and Training 
Administration.

Department of Labor. 

48 ... Welfare to Work for States 
and Locals.

Employment and Training 
Administration.

Department of Labor. 

49 ... Work Incentive Grants ........ Employment and Training 
Administration.

Department of Labor. 

50 ... Workforce Investment Act 
Adult Services Program.

Employment and Training 
Administration.

Department of Labor. 

51 ... Workforce Investment Act 
Adult Dislocated Worker 
Program.

Employment and Training 
Administration.

Department of Labor. 

52 ... Workforce Investment Act 
Youth Activities Program.

Employment and Training 
Administration.

Department of Labor. 

53 ... Homeless Veterans Re-
integration Program.

Veterans Employment & 
Training Service.

Department of Labor. 

54 ... Veterans Employment Pro-
gram.

Veterans Employment & 
Training Service.

Department of Labor. 

55 ... Elderly and Persons with 
Disability.

Federal Transit Administra-
tion.

Department of Transpor-
tation. 

56 ... New Freedom Program ...... Federal Transit Administra-
tion.

Department of Transpor-
tation. 

57 ... Job Access and Reverse 
Commute Program.

Federal Transit Administra-
tion.

Department of Transpor-
tation. 

58 ... Non-Urbanized Area Pro-
gram.

Federal Transit Administra-
tion.

Department of Transpor-
tation. 

59 ... Capital Discretionary Pro-
gram.

Federal Transit Administra-
tion.

Department of Transpor-
tation. 

60 ... Urbanized Area Formula 
Program.

Federal Transit Administra-
tion.

Department of Transpor-
tation. 

61 ... Automobiles and Adaptive 
Equipment.

Veterans Benefits Adminis-
tration.

Department of Veterans Af-
fairs. 

62 ... Homeless Provider Grants Veterans Health Administra-
tion.

Department of Veterans Af-
fairs. 

63 ... Veterans Medical Care 
Benefits.

Veterans Health Administra-
tion.

Department of Veterans Af-
fairs. 

64 ... Ticket to Work Program ...... Social Security Administra-
tion.

Department of Veterans Af-
fairs. 
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APPENDIX B TO PART 604—REASONS FOR 
REMOVAL 

The following is guidance on the terms 
contained in section 604.26(d) concerning rea-
sons for which FTA may remove a registered 
charter provider or a qualified human serv-
ice organization from the FTA charter reg-
istration Web site. 

What is bad faith? 

Bad faith is the actual or constructive 
fraud or a design to mislead or deceive an-
other or a neglect or refusal to fulfill a duty 
or contractual obligation. It is not an honest 
mistake. Black’s Law Dictionary, Revised 
Fourth Edition, West Publishing Company, 
St. Paul, Minn., 1968. 

For example, it would be bad faith for a 
registered charter provider to respond to a 
recipient’s notification to registered charter 
providers of a charter service opportunity 
stating that it would provide the service 
with no actual intent to perform the charter 
service. It would also be bad faith if the reg-
istered charter provider fails to contact the 
customer or provide a quote for charter serv-
ice within a reasonable time. Typically, if a 
registered charter provider fails to contact a 
customer or fails to provide a price quote to 
the customer at least 14 business days before 
an event, then FTA may remove the reg-
istered charter provider from the registra-
tion Web site, which would allow a transit 
agency to step back in to provide the service 
because the registered charter provider’s re-
sponse to the email would no longer be effec-
tive because it is not registered. 

Further, it would be bad faith for a reg-
istered charter provider to submit a quote 
for charter services knowing that the price is 
three to four times higher because of the dis-
tance the registered charter provider must 
travel (deadhead time). In those situations, 
FTA may interpret such quotes as bad faith 
because they appear to be designed to pre-
vent the local transit agency from providing 
the service. 

On the other hand, FTA would not inter-
pret an honest mistake of fact as bad faith. 
For example, if a registered charter provider 
fails to provide charter service in response to 
a recipient’s notification when it honestly 
mistook the date, place or time the service 
was to be provided. It would not be bad faith 
if the registered charter provider responded 
affirmatively to the email notification sent 
by the public transit agency, but then later 
learned it could not perform the service and 
provided the transit agency reasonable no-
tice of its changed circumstances. 

What is fraud? 

Fraud is the suggestion or assertion of a 
fact that is not true, by one who has no rea-
sonable ground for believing it to be true; 

the suppression of a fact by one who is bound 
to disclose it; one who gives information of 
other facts which are likely to mislead; or a 
promise made without any intention of per-
forming it. Black’s Law Dictionary, Revised 
Fourth Edition, West Publishing Company, 
St. Paul, Minn., 1968. 

Examples of fraud include but are not lim-
ited to: (1) A registered charter provider in-
dicates that it has a current state or Federal 
safety certification when it knows that it 
does not in fact have one; (2) a broker that 
owns no charter vehicles registers as a reg-
istered charter provider; or (3) a qualified 
human service organization represents that 
its serves the needs of the elderly, persons 
with disabilities, or lower-income individ-
uals, but, in fact, only serves those popu-
lations tangentially. 

What is a lapse of insurance? 

A lapse of insurance occurs when there is 
no policy of insurance is in place. This may 
occur when there has been default in pay-
ment of premiums on an insurance policy 
and the policy is no longer in force. In addi-
tion, no other policy of insurance has taken 
its place. Black’s Law Dictionary, Revised 
Fourth Edition, West Publishing Company, 
St. Paul, Minn., 1968. 

What is a lapse of other documentation? 

A lapse of other documentation means for 
example, but is not limited to, failure to 
have or loss or revocation of business li-
cense, operating authority, failure to notify 
of current company name, address, phone 
number, email address and facsimile number, 
failure to have a current state or Federal 
safety certification, or failure to provide ac-
curate Federal or state motor carrier identi-
fying number. Black’s Law Dictionary, Re-
vised Fourth Edition, West Publishing Com-
pany, St. Paul, Minn., 1968. 

What is a complaint that does not state a claim 
that warrants an investigation or further ac-
tion by FTA? 

A complaint is a document describing a 
specific instance that allegedly constitutes a 
violation of the charter service regulations 
set forth in 49 CFR 604.28. More than one 
complaint may be contained in the same 
document. A complaint does not state a 
claim that warrants investigation when the 
allegations made in the complaint, without 
considering any extraneous material or mat-
ter, do not raise a genuine issue as to any 
material question of fact, and based on the 
undisputed facts stated in the complaint, 
there is no violation of the charter service 
statute or regulation as a matter of law. 
Based on Federal Rules of Civil Procedure, 
Rule 56(c). 

Examples of complaints that would not 
warrant an investigation or further action 
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by FTA include but are not limited to: (1) A 
complaint against a public transit agency 
that does not receive FTA funding; (2) a com-
plaint brought against a public transit agen-
cy by a private charter operator that is nei-
ther a registered charter provider nor its 
duly authorized representative; (3) a com-
plaint that gives no information as to when 
or where the alleged prohibited charter serv-
ice took place; or (4) a complaint filed solely 
for the purpose of harassing the public tran-
sit agency. 

[73 FR 44931, Aug. 1, 2008] 

APPENDIX C TO PART 604—FREQUENTLY 
ASKED QUESTIONS 

(a) Applicability (49 CFR Section 604.2) 

(1) Q: If the requirements of the charter 
rule are not applicable to me for a particular 
service I provide, do I have to report that 
service in my quarterly report? 

A: No. If the service you propose to provide 
meets one of the exemptions contained in 
this section, you do not have to report the 
service in your quarterly report. 

(2) Q: If I receive funds under 49 U.S.C. Sec-
tions 5310, 5311, 5316, or 5317, may I provide 
charter service for any purpose? 

A: No. You may only provide charter serv-
ice for ‘‘program purposes,’’ which is defined 
in this regulation as ‘‘transportation that 
serves the needs of either human service 
agencies or targeted populations (elderly, in-
dividuals with disabilities, and/or low in-
come individuals) * * *’’ 49 CFR Section 
604.2(e). Thus, your service only qualifies for 
the exemption contained in this section if 
the service is designed to serve the needs of 
targeted populations. Charter service pro-
vided to a group, however, that includes indi-
viduals who are only incidentally members 
of those targeted populations, is not ‘‘for 
program purposes’’ and must meet the re-
quirements of the rule (for example, an indi-
vidual chartering a vehicle to take his rel-
atives including elderly aunts and a cousin 
who is a disabled veteran to a family re-
union). 

(3) Q: If I am providing service for program 
purposes under one of the FTA programs 
listed in 604.2.(e), do the human service orga-
nizations have to register on the FTA Char-
ter Registration Web site? 

A: No. Because the service is exempt from 
the charter regulations, the organization 
does not have to register on the FTA Charter 
Registration Web site. 

(4) Q: What if there is an emergency such 
as an apartment fire or tanker truck spill 
that requires an immediate evacuation, but 
the President, Governor, or Mayor never de-
clares it as an emergency? Can a transit 
agency still assist in the evacuation efforts? 

A: Yes. One part of the emergency exemp-
tion is designed to allow transit agencies to 

participate in emergency situations without 
worrying about complying with the charter 
regulations. Since transit agencies are often 
uniquely positioned to respond to such emer-
gencies, the charter regulations do not 
apply. This is true whether or not the emer-
gency is officially declared. 

(5) Q: Do emergency situations involve re-
quests from the Secret Service or the police 
department to transport its employees? 

A. Generally no. Transporting the Secret 
Service or police officers for non-emergency 
preparedness or planning exercises does not 
qualify for the exemption under this section. 
In addition, if the Secret Service or the po-
lice department requests that a transit agen-
cy provide service when there is no imme-
diate emergency, then the transit agency 
must comply with the charter service regula-
tions. 

(6) Q: Can a transit agency provide trans-
portation to transit employees for an event 
such as the funeral of a transit employee or 
the transit agency’s annual picnic? 

A: Yes. These events do not fall within the 
definition of charter, because while the serv-
ice is exclusive, it is not provided at the re-
quest of a third party and it is not at a nego-
tiated price. Furthermore, a transit agency 
transporting its own employees to events 
sponsored by the transit agency for em-
ployee morale purposes or to events directly 
related to internal employee relations such 
as a funeral of an employee, or to the transit 
agency’s picnic, is paying for these services 
as part of the transit agency’s own adminis-
trative overhead. 

(7) Q: Is sightseeing service considered to 
be charter? 

A: ‘‘Sightseeing’’ is a different type of 
service than charter service. ‘‘Sightseeing’’ 
service is regularly scheduled round trip 
service to see the sights, which is often ac-
companied by a narrative guide and is open 
to the public for a set price. Public transit 
agencies may not provide sightseeing service 
with federally funded assets or assistance be-
cause it falls outside the definition of ‘‘pub-
lic transportation’’ under 49 U.S.C. Section 
5302(a) (10), unless FTA provides written con-
currence for that service as an approved inci-
dental use. While, in general, ‘‘sightseeing’’ 
service does not constitute charter service, 
‘‘sightseeing’’ service that also meets the 
definition of charter service would be prohib-
ited, even as an incidental use. 

(8) Q: If a private provider receives Federal 
funds from one of the listed programs in this 
section, does that mean the private provider 
cannot use its privately owned equipment to 
provide charter service? 

A: No. A private provider may still provide 
charter services even though it receives Fed-
eral funds under one of the programs listed 
in this section. The charter regulations only 
apply to a private provider during the time 
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period when it is providing public transpor-
tation services under contract with a public 
transit agency. 

(9) Q: What does FTA mean by the phrase 
‘‘non-FTA funded activities’’? 

A: Non-FTA funded activities are those ac-
tivities that are not provided under contract 
or other arrangement with a public transit 
agency using FTA funds. 

(10) Q: How does a private provider know 
whether an activity is FTA-funded or not? 

A: The private provider should refer to the 
contract with the public transit agency to 
understand the services that are funded with 
Federal dollars. 

(11) Q: What if the service is being provided 
under a capital cost of contracting scenario? 

A: When a private operator receives FTA 
funds through capital cost of contracting, 
the only expenses attributed to FTA are 
those related to the transit service provided. 
The principle of capital cost of contracting 
is to pay for the capital portion of the pri-
vately owned assets used in public transpor-
tation (including a share of preventive main-
tenance costs attributable to the use of the 
vehicle in the contracted transit service). 
When a private operator uses that same pri-
vately owed vehicle in non-FTA funded serv-
ice, such as charter service, the preventive 
maintenance and capital depreciation are 
not paid by FTA, so the charter rule does not 
apply. 

(12) Q: What if the service is provided under 
a turn-key scenario? 

A: To the extent the private charter pro-
vider is standing in the shoes of the public 
transit agency, the charter rules apply. 
Under a turn-key contract, where the private 
operator provides and operates a dedicated 
transit fleet, then the private provider must 
abide by the charter regulations for the tran-
sit part of its business. The charter rule 
would not apply, however, to other aspects of 
that private provider’s business. FTA also 
recognizes that a private operator may use 
vehicles in its fleet interchangeably. So long 
as the operator is providing the number, 
type, and quality of vehicles contractually 
required to be provided exclusively for tran-
sit use and is not using FTA funds to cross- 
subsidize private charter service, the private 
operator may manage its fleet according to 
best business practice. 

(13) Q: Does FTA’s rule prohibit a private 
provider from providing charter service when 
its privately owned vehicles are not engaged 
in providing public transportation? 

A: No. The charter rule is only applicable 
to the actual public transit service provided 
by the private operator. As stated in 49 CFR 
604.2(c), the rule does not apply to the non- 
FTA funded activities of private charter op-
erators. The intent of this provision was to 
isolate the impacts of the charter rule on 
private operators to those instances where 
they stood in the shoes of a transit agency. 

(14) Q: May a private provider use vehicles 
whose acquisition was federally funded to 
provide private charter services? 

A: It depends. A private provider, who is a 
sub-recipient or sub-grantee, when not en-
gaged in providing public transit using feder-
ally funded vehicles, may provide charter 
services using federally funded vehicles only 
in conformance with the charter regulations. 
Vehicles, whose only federal funding was for 
accessibility equipment, are not considered 
to be federally funded vehicles in this con-
text. In other words, vehicles, whose lifts are 
only funded under FTA programs, may be 
used in charter service. 

(15) Q: May a public transit agency provide 
‘‘seasonal service’’ (e.g., service May through 
September for the summer beach season)? 

A: ‘‘Seasonal service’’ that is regular and 
continuing, available to the public, and con-
trolled by the public transit agency meets 
the definition of public transportation and is 
not charter service. The service should have 
a regular schedule and be planned in the 
same manner as all the other routes, except 
that it is run only during the periods when 
there is sufficient demand to justify public 
transit service; for example, the winter ski 
season or summer beach season. ‘‘Seasonal 
service’’ is distinguishable from charter 
service provided for a special event or func-
tion that occurs on an irregular basis or for 
a limited duration, because the seasonal 
transit service is regular and continuing and 
the demand for service is not triggered by an 
event or function. In addition, ‘‘seasonal 
service’’ is generally more than a month or 
two, and the schedule is consistent from year 
to year, based on calendar or climate, rather 
than being scheduled around a specific event. 

(b) Definitions (49 CFR Section 604.3) 

(16) Q: The definition of charter service 
does not include demand response services, 
but what happens if a group of individuals 
request demand response service? 

A: Demand response trips provide service 
from multiple origins to a single destination, 
a single origin to multiple destinations, or 
even multiple origins to multiple destina-
tions. These types of trips are considered de-
mand response transit service, not charter 
service, because even though a human serv-
ice agency pays for the transportation of its 
clients, trips are scheduled and routed for 
the individuals in the group. Service to indi-
viduals can be identified by vehicle routing 
that includes multiple origins, multiple des-
tinations, or both, based on the needs of indi-
vidual members of the group, rather than the 
group as a whole. For example, demand re-
sponse service that takes all of the members 
of a group home on an annual excursion to a 
baseball game. Some sponsored trips carried 
out as part of a Coordinated Human Services 
Transportation Plan, such as trips for Head 
Start, assisted living centers, or sheltered 
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workshops may even be provided on an ex-
clusive basis where clients of a particular 
agency cannot be mixed with members of the 
general public or clients of other agencies 
for safety or other reasons specific to the 
needs of the human service clients. 

(17) Q: Is it charter if a demand response 
transit service carries a group of individuals 
with disabilities from a single origin to a 
single destination on a regular basis? 

A: No. Daily subscription trips between a 
group living facility for persons with devel-
opmental disabilities to a sheltered work-
shop where the individuals work, or weekly 
trips from the group home to a recreation 
center is ‘‘special transportation’’ and not 
considered charter service. These trips are 
regular and continuous and do not meet the 
definition of charter. 

(18) Q: If a third party requests charter 
service for the exclusive use of a bus or van, 
but the transit agency provides the service 
free of charge, is it charter? 

A: No. The definition of charter service 
under 49 CFR Section 604.3(c) (1), requires a 
negotiated price, which implies an exchange 
of money. Thus, free service does not meet 
the negotiated price requirement. Transit 
agencies should note, however, that a nego-
tiated price could be the regular fixed route 
fare or when a third party indirectly pays for 
the regular fare. 

(19) Q: If a transit agency accepts a subsidy 
for providing shuttle service for an entire 
baseball season, is that charter? 

A: Yes. Even though there are many base-
ball games over several months, the service 
is still to an event or function on an irreg-
ular basis or for a limited duration for which 
a third party pays in whole or in part. In 
order to provide the service, a transit agency 
must first provide notice to registered char-
ter providers. 

(20) Q: If a transit agency contracts with a 
third party to provide free shuttle service 
during football games for persons with dis-
abilities, is that charter? 

A: Yes. Even though the service is for per-
sons with disabilities, the transit agency re-
ceives payment from a third party for an 
event or function that occurs on an irregular 
basis or for a limited duration. In order for 
a transit agency to provide the service, it 
must provide notice to the list of registered 
charter providers first. 

(21) Q: What if a business park pays the 
transit agency to add an additional stop on 
its fixed route to include the business park, 
is that charter? 

A: No. The service is not to an event or 
function and it does not occur on an irreg-
ular basis or for a limited duration. 

(22) Q: What if a university pays the transit 
agency to expand its regular fixed route to 
include stops on the campus, is that charter? 

A: No. The service is not to an event or 
function and it does not occur on an irreg-
ular basis or for a limited duration. 

(23) Q: What if a university pays the transit 
agency to provide shuttle service that does 
not connect to the transit agency’s regular 
routes, is that charter? 

A: Yes. The service is provided at the re-
quest of a third party, the university, for the 
exclusive use of a bus or van by the univer-
sity students and faculty for a negotiated 
price. 

(24) Q: What if the university pays the 
transit agency to provide shuttle service to 
football games and graduation, is that char-
ter? 

A: Yes. The service is to an event or func-
tion that occurs on an irregular basis or for 
a limited duration. As such, in order to pro-
vide the service, a transit agency must pro-
vide notice to the list of registered charter 
providers. 

(25) Q: What happens if a transit agency 
does not have fixed route service to deter-
mine whether the fare charged is a premium 
fare? 

A: A transit agency should compare the 
proposed fare to what it might charge for a 
similar trip under a demand response sce-
nario. 

(26) Q: How can a transit agency tell if the 
fare is ‘‘premium’’? 

A: The transit agency should analyze its 
regular fares to determine whether the fare 
charged is higher than its regular fare for 
comparable services. For example, if the 
transit agency proposes to provide an ex-
press shuttle service to football games, it 
should look at the regular fares charged for 
express shuttles of similar distance else-
where in the transit system. In addition, the 
service may be charter if the transit agency 
charges a lower fare or no fare because of a 
third party subsidy. 

(27) Q: What if a transit agency charges a 
customer an up front special event fare that 
includes the outbound and inbound trips, is 
that a premium fare? 

A: It depends. If the transit agency charges 
the outbound and inbound fares up front, but 
many customers don’t travel both directions, 
then the fare may be premium. This would 
not be true generally for park and ride lots, 
where the customer parks his or her car, and, 
would most likely use transit to return to 
the same lot. Under that scenario, the tran-
sit agency may collect the regular outbound 
and inbound fare up front. 

(28) Q: What if a transit agency wishes to 
create a special pass for an event or function 
on an irregular basis or for a limited dura-
tion that allows a customer to ride the tran-
sit system several times for the duration of 
the event, is that charter? 

A: It depends. If the special pass costs 
more than the fare for a reasonable number 
of expected individual trips during the event, 
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then the special pass represents a premium 
fare. FTA will also consider whether a third 
party provides a subsidy for the service. 

(29) Q: Is it a third party subsidy if a third 
party collects the regular fixed route fare for 
the transit agency? 

A. Generally no. If the service provided is 
not at the request of a third party for the ex-
clusive use of a bus or van, then a third 
party collecting the fare would not qualify 
the service as charter. But, a transit agency 
has to consider carefully whether the service 
is at the request of an event planner. For ex-
ample, a group offers to make ‘‘passes’’ for 
its organization and then later work out the 
payment to the transit agency. The transit 
agency can only collect the regular fare for 
each passenger. 

(30) Q: If the transit agency is part of the 
local government and an agency within the 
local government pays for service to an 
event or function of limited duration or that 
occurs on an irregular basis, is that charter? 

A: Yes. Since the agency pays for the char-
ter service, whether by direct payment or 
transfer of funds through internal local gov-
ernment accounts, it represents a third 
party payment for charter service. Thus, the 
service would meet the definition of charter 
service under 49 CFR Section 604.3(c) (1). 

(31) Q: What if an organization requests 
and pays for service through an in-kind pay-
ment such as paying for a new bus shelter or 
providing advertising, is that charter? 

A: Yes. The service is provided at the re-
quest of a third party for a negotiated price, 
which would be the cost of a new bus shelter 
or advertising. The key here is the direct 
payment for service to an event or function. 
For instance, advertising that appears on 
buses for regular service does not make it 
charter. 

(32) Q: Under the definition of ‘‘Govern-
ment Officials,’’ does the government official 
have to currently hold an office in govern-
ment? 

A: Yes. In order to take advantage of the 
Government Official exception, the indi-
vidual must hold currently a government po-
sition that is elected or appointed through a 
political process. 

(33) Q: Does a university qualify as a 
QHSO? 

A: No. Most universities do not have a mis-
sion of serving the needs of the elderly, per-
sons with disabilities, or low income individ-
uals. 

(34) Q: Do the Boy Scouts of America qual-
ify as a QHSO? 

A: No. The Boy Scouts of America’s mis-
sion is not to serve the needs of the elderly, 
persons with disabilities, or low income indi-
viduals. 

(35) Q: What qualifies as indirect financial 
assistance? 

A: The inclusion of ‘‘indirect’’ financial as-
sistance as part of the definition of ‘‘recipi-

ent’’ covers ‘‘subrecipients.’’ In other words, 
‘‘subrecipients’’ are subject to the charter 
regulation. FTA modified the definition of 
recipient in the final rule to clarify this 
point. 

(c) Exceptions (49 CFR Subpart B) 

(36) Q: In order to take advantage of the 
Government Officials exception, does a tran-
sit agency have to transport only elected or 
appointed government officials? 

A: No, but there has to be at least one 
elected or appointed government official on 
the trip. 

(37) Q: If a transit agency provides notice 
regarding a season’s worth of service and 
some of the service will occur in less than 30 
days, does a registered charter provider have 
to respond within 72 hours or 14 days? 

A: A transit agency should provide as 
much notice as possible for service that oc-
curs over several months. Thus, a transit 
agency should provide notice to registered 
charter providers more than 30 days in ad-
vance of the service, which would give reg-
istered charter provider 14 days to respond to 
the notice. Under pressure to begin the serv-
ice sooner, the transit agency could provide 
a separate notice for only that portion of the 
service occurring in less than 30 days. 

(38) Q: Does a transit agency have to con-
tact registered charter providers in order to 
petition the Administrator for an event of 
regional or national significance? 

A: Yes. A petition for an event of regional 
or national significance must demonstrate 
that not only has the public transit agency 
contacted registered charter providers, but 
also demonstrate how the transit agency will 
include registered charter providers in pro-
viding the service to the event of regional or 
national significance. 

(39) Q: Where does a transit agency have to 
file its petition? 

A: A transit agency must file the petition 
with the ombudsman at ombuds-
man.charterservice@dot.gov. FTA will file all 
petitions in the Petitions to the Adminis-
trator docket (FTA–2007–0022) at http:// 
www.regulations.gov. 

(40) Q: What qualifies as a unique and time 
sensitive event? 

A: In order to petition the Administrator 
for a discretionary exception, a public tran-
sit agency must demonstrate that the event 
is unique or that circumstances are such 
that there is not enough time to check with 
registered charter providers. Events that 
occur on an annual basis are generally not 
considered unique or time sensitive. 

(41) Q: Is there any particular format for 
quarterly reports for exceptions? 

A: No. The report must contain the infor-
mation required by the regulations and 
clearly identify the exception under which 
the transit agency performed the service. 
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(42) Q: May a transit agency lease its vehi-
cles to one registered charter provider if 
there is another registered charter provider 
that can perform all of the requested service 
with private charter vehicles? 

A: No. A transit agency may not lease its 
vehicles to one registered charter provider 
when there is another registered charter pro-
vider that can perform all of the requested 
service. In that case, the transit vehicles 
would enable the first registered charter pro-
vider to charge less for the service than the 
second registered charter provider that uses 
all private charter vehicles. 

(43) Q: Where do I submit my reports? 
A: FTA has adapted its electronic grants 

making system, TEAM, to include charter 
rule reporting. Grantees should file the re-
quired reports through TEAM. These reports 
will be available to the public through FTA’s 
charter bus service Web page at: http:// 
ftateamweb.fta.dot.gov/Teamweb/ 
CharterRegistration/QueryCharterReport.aspx. 
State Departments of Transportation are re-
sponsible for filing charter reports on behalf 
of its subrecipients that do not have access 
to TEAM. 

(d) Registration and Notification (49 CFR 
Subpart C) 

(44) Q: May a private provider register to 
receive notice of charter service requests 
from all 50 States? 

A: Yes. A private provider may register to 
receive notice from all 50 States; however, a 
private provider should only register for 
those states for which it can realistically 
originate service. 

(45) Q: May a registered charter provider 
select which portions of the service it would 
like to provide? 

A: No. A registered charter provider may 
not ‘‘cherry pick’’ the service described in 
the notice. In other words, if the e-mail noti-
fication describes service for an entire foot-
ball season, then a registered charter pro-
vider that responds to the notice indicating 
it can provide only a couple of weekends of 
service would be non-responsive to the e- 
mail notice. Public transit agencies may, 
however, include several individual charter 
events in the e-mail notification. Under 
those circumstances, a registered charter 
provider may select from those individual 
events to provide service. 

(46) Q: May a transit agency include infor-
mation on ‘‘special requests’’ from the cus-
tomer in the notice to registered charter 
providers? 

A: No. A transit agency must strictly fol-
low the requirements of 49 CFR Section 
604.14, otherwise the notice is void. A transit 
agency may, however, provide a generalized 
statement such as ‘‘Please do not respond to 
this notice if you are not interested or can-
not perform the service in its entirety.’’ 

(47) Q: What happens if a transit agency 
sends out a notice regarding charter service, 
but later decides to perform the service free 
of charge and without a third party subsidy? 

A: If a transit agency believes it may re-
ceive the authority to provide the service 
free of charge, with no third party subsidy, 
then it should send out a new e-mail notice 
stating that it intends to provide the service 
free of charge. 

(48) Q: What happens if a registered charter 
provider initially indicates interest in pro-
viding the service described in a notice, but 
then later is unable to perform the service? 

A: If the registered charter provider acts in 
good faith by providing reasonable notice to 
the transit agency of its changed cir-
cumstances, and that registered charter pro-
vider was the only one to respond to the no-
tice, then the transit agency may step back 
in and provide the service. 

(49) Q: What happens if a registered charter 
provider indicates interest in providing the 
service, but then does not contact the cus-
tomer? 

A: A transit agency may step back in and 
provide the service if the registered charter 
provider was the only one to respond affirm-
atively to the notice. 

(50) Q: What happens if a registered charter 
provider indicates interest in providing the 
service, contacts the customer, and then 
fails to provide a price quote to the cus-
tomer? 

A: If the requested service is 14 days or less 
away, a transit agency may step back in and 
provide the service if the registered charter 
provider was the only one to respond affirm-
atively to the notice upon filing a complaint 
with FTA to remove the registered charter 
provider from the FTA Charter Registration 
Web site. If the complaint of ‘‘bad faith’’ ne-
gotiations is not sustained by FTA, the tran-
sit agency may face a penalty, as determined 
by FTA. If the requested service is more 
than 14 days away, and the transit agency 
desires to step back in, then upon filing a 
complaint alleging ‘‘bad faith’’ negotiations 
that is sustained by FTA, the transit agency 
may step back in. 

(51) Q: What happens if a transit agency en-
tered into a contract to perform charter 
service before the effective date of the final 
rule? 

A: If the service described in the contract 
occurs after the effective date of the final 
rule, the service must be in conformance 
with the new charter regulation. 

(52) Q: What if the service described in the 
notice requires the use of park and ride lots 
owned by the transit agency? 

A: If the transit agency received Federal 
funds for those park and ride lots, then the 
transit agency should allow a registered 
charter provider to use those lots upon a 
showing of an acceptable incidental use (the 
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transit agency retains satisfactory con-
tinuing control over the park and ride lot 
and the use does not interfere with the provi-
sion of public transportation) and if the reg-
istered charter provider signs an appropriate 
use and indemnification agreement. 

(53) Q: What if the registered charter pro-
vider does not provide quality charter serv-
ice to the customer? 

A: If a registered charter provider does not 
provide service to the satisfaction of the cus-
tomer, the customer may pursue a civil ac-
tion against the registered charter provider 
in a court of law. If the registered charter 
provider also demonstrated bad faith or 
fraud, it can be removed from the FTA Char-
ter Registration Web site. 

(e) Complaint & Investigation Process 

(54) Q: May a trade association or other op-
erators that are unable to provide requested 
charter service have the right to file a com-
plaint against the transit agency? 

A: Yes. A registered charter operator or its 
duly authorized representative, which can 
include a trade association, may file a com-
plaint under section 604.26(a). Under the new 
rule, a private charter operator that is not 
registered with FTA’s charter registration 
Web site may not file a complaint. 

(55) Q: Is there a time limit for making 
complaints? 

A: Yes. Complaints must be filed within 90 
days of the alleged unauthorized charter 
service. 

(56) Q: Are there examples of the likely 
remedies FTA may impose for a violation of 
the charter service regulations? 

A: Yes. Appendix D contains a matrix of 
likely remedies that FTA may impose for a 
violation of the charter service regulations. 

(57) Q: When a complaint is filed, who is re-
sponsible for arbitration or litigation costs? 

A: FTA will pay for the presiding official 
and the facility for the hearing, if necessary. 
Each party involved in the litigation is re-
sponsible for its own litigation costs. 

(58) Q: What affirmative defenses might be 
available in the complaint process? 

A: An affirmative defense to a complaint 
could state the applicability of one of the ex-
ceptions such as 49 CFR Section 604.6, which 
states that the service that was provided was 
within the allowable 80 hours of government 
official service. 

(59) Q: What can a transit agency do if it 
believes that a registered charter provider is 
not bargaining in good faith with a cus-
tomer? 

A: If a transit agency believes that a reg-
istered charter provider is not bargaining in 
good faith with the customer, the transit 
agency may file a complaint to remove the 
registered charter provider from FTA’s Char-
ter Registration Web site. 

(60) Q: Does a registered charter provider 
have to charge the same fare or rate as a 
public transit agency? 

A: No. A registered charter provider is not 
under an obligation to charge the same fare 
or rate as public transit agency. A registered 
charter provider, however, must charge com-
mercially reasonable rates. 

(61) Q: What actions can a private charter 
operator take when it becomes aware of a 
transit agency’s plan to engage in charter 
service just before the date of the charter? 

A: As soon as a registered charter provider 
becomes aware of an upcoming charter event 
that it was not contacted about, then it 
should request an advisory opinion and cease 
and desist order. If the service has already 
occurred, then the registered charter pro-
vider may file a complaint. 

(62) Q: When a registered charter provider 
indicates that there are no privately owned 
vehicles available for lease, must the public 
transit agency investigate independently 
whether the representation by the registered 
charter provider is accurate? 

A: No. The public transit agency is not re-
quired to investigate independently whether 
the registered charter provider’s representa-
tion is accurate unless there is reason to sus-
pect that the registered charter provider is 
committing fraud. Rather, the public transit 
agency need only confirm that the number of 
vehicles owned by all registered charter pro-
viders in the geographic service area is con-
sistent with the registered charter provider’s 
representation. 

(63) Q: How will FTA determine the remedy 
for a violation of the charter regulations? 

A: Remedies will be based upon the facts of 
the situation, including but not limited to, 
the extent of deviation from the regulations 
and the economic benefit from providing the 
charter service. See section 604.47 and Appen-
dix D for more details. 

(64) Q: Can multiple violations in a single 
finding stemming from a single complaint 
constitute a pattern of violations? 

A: Yes. A pattern of violations is defined as 
more than one finding of unauthorized char-
ter service under this part by FTA beginning 
with the most recent finding of unauthorized 
charter service and looking back over a pe-
riod not to exceed 72 months. While a single 
complaint may contain several allegations, 
the complaint must allege more than a sin-
gle event that included unauthorized charter 
service in order to establish a pattern of vio-
lations. 

(f) Miscellaneous 

(65) Q: If a grantee operates assets that are 
locally funded are such assets subject to the 
charter regulations? 

A: It depends. If a recipient receives FTA 
funds for operating assistance or stores its 
vehicles in a FTA-funded facility or receives 
indirect FTA assistance, then the charter 
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regulations apply. The fact that the vehicle 
was locally funded does not make the recipi-
ent exempt from the charter regulations. If 
both operating and capital funds are locally 
supplied, then the vehicle is not subject to 
the charter service regulations. 

(66) Q: What can a public transit agency do 
if there is a time sensitive event, such as a 
presidential inauguration, for which the 
transit agency does not have time to consult 
with all the private charter operators in its 
area? 

A: 49 Section 604.11 provides a process to 
petition the FTA Administrator for permis-
sion to provide service for a unique and time 
sensitive event. A presidential inauguration, 
however, is not a good example of a unique 
and time sensitive event. A presidential in-
auguration is an event with substantial ad-
vance planning and a transit agency should 
have time to contact private operators. If 
the inauguration also includes ancillary 
events, the public transit agency should 
refer the customer to the registration list. 

(67) Q: Are body-on-van-chassis vehicles 
classified as buses or vans under the charter 
regulation? 

A: Body-on-van-chassis vehicles are treat-
ed as vans under the charter regulation. 

(68) Q: When a new operator registers, may 
recipients continue under existing contrac-
tual agreements for charter service? 

A: Yes. If the contract was signed before 
the new private operator registered, the ar-
rangement can continue for up to 90 days. 
During that 90 day period, however, the pub-
lic transit agency must enter into an agree-
ment with the new registrant. If not, the 
transit agency must terminate the existing 
agreement for all registered charter pro-
viders. 

(69) Q: Must a public transit agency con-
tinue to serve as the lead for events of re-
gional or national significance, if after con-
sultation with all registered charter pro-
viders, registered charter providers have 
enough vehicles to provide all of the service 
to the event? 

A. No. If after consultation with registered 
charter providers, there is no need for the 
public transit vehicles, then the public tran-
sit agency may decline to serve as the lead 
and allow the registered charter providers to 
work directly with event organizers. Alter-
natively, the public transit entity may re-
tain the lead and continue to coordinate 
with event organizers and registered charter 
providers. 

(70) Q: What happens if a customer specifi-
cally requests a trolley from a transit agen-
cy and there are no registered charter pro-
viders that have a trolley? 

A: FTA views trolleys as buses. Thus, all 
the privately owned buses must be engaged 
in service and unavailable before a transit 
agency may lease its trolley. Alternatively, 
the transit agency could enter into an agree-
ment with all registered charter providers in 
its geographic service area to allow it to pro-
vide trolley charter services. 

(71) Q: How does a transit agency enter 
into an agreement with all registered char-
ter providers in its geographic service area? 

A: A public transit agency should send an 
email notice to all registered charter pro-
viders of its intent to provide charter serv-
ice. A registered charter provider must re-
spond to the email notice either affirma-
tively or negatively. The transit agency 
should also indicate in the email notification 
that failure to respond to the email notice 
results in concurrence with the notification. 

(72) Q: Can a registered charter provider re-
scind its affirmative response to an email 
notification? 

A: Yes. If after further consideration or a 
change in circumstances for the registered 
charter provider, a registered charter pro-
vider may notify the customer and the tran-
sit agency that it is no longer interested in 
providing the requested charter service. At 
that point, the transit agency may make the 
decision to step back in to provide the serv-
ice. 

(73) Q: What happens after a registered 
charter provider submits a quote for charter 
services to a customer? Does the transit 
agency have to review the quote? 

A: Once a registered charter provider re-
sponds affirmatively to an email notification 
and provides the customer a commercially 
reasonable quote, then the transit agency 
may not step back in to perform the service. 
A transit agency is not responsible for re-
viewing the quote submitted by a registered 
charter provider. FTA recommends that a 
registered charter provider include in the 
quote an expiration date for the offer. 

[73 FR 44931, Aug. 1, 2008] 

APPENDIX D TO PART 604—TABLE OF 
POTENTIAL REMEDIES 

Remedy Assessment Matrix: 
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FTA’s Remedy Policy 

— This remedy policy applies to decisions by 
the Chief Counsel, Presiding Officials, and 
final determinations by the Administrator. 

— Remedy calculation is based on the fol-
lowing elements: 

(1) The nature and circumstances of the 
violation; 

(2) The extent and gravity of the violation 
(‘‘extent of deviation from regulatory re-
quirements’’); 

(3) The revenue earned (‘‘economic ben-
efit’’) by providing the charter service; 

(4) The operating budget of the recipient; 
(5) Such other matters as justice may re-

quire; and 
(6) Whether a recipient provided service de-

scribed in a cease and desist order after 
issuance of such order by the Chief Counsel. 

[73 FR 44935, Aug. 1, 2008; 73 FR 46554, Aug. 11, 
2008] 

PART 605—SCHOOL BUS 
OPERATIONS 

Subpart A—General 

Sec. 
605.1 Purpose. 
605.2 Scope. 
605.3 Definitions. 
605.4 Public hearing requirement. 

Subpart B—School Bus Agreements 

605.10 Purpose. 
605.11 Exemptions. 
605.12 Use of project equipment. 
605.13 Tripper service. 
605.14 Agreement. 
605.15 Content of agreement. 
605.16 Notice. 
605.17 Certification in lieu of notice. 

605.18 Comments by private school bus oper-
ators. 

605.19 Approval of school bus operations. 

Subpart C—Modification of Prior Agree-
ments and Amendment of Application 
for Assistance 

605.20 Modification of prior agreements. 
605.21 Amendment of applications for assist-

ance. 

Subpart D—Complaint Procedures and 
Remedies 

605.30 Filing a complaint. 
605.31 Notification to the respondent. 
605.32 Accumulation of evidentiary mate-

rial. 
605.33 Adjudication. 
605.34 Remedy where there has been a viola-

tion of the agreement. 
605.35 Judicial review. 

Subpart E—Reporting and Records 

605.40 Reports and information. 

APPENDIX A TO PART 605 

AUTHORITY: Federal Mass Transit Act of 
1964, as amended (49 U.S.C. 1601 et seq.); 23 
U.S.C. 103(e)(4); 23 U.S.C. 142 (a) and (c); and 
49 CFR 1.51. 

SOURCE: 41 FR 14128, Apr. 1, 1976, unless 
otherwise noted. 

Subpart A—General 

§ 605.1 Purpose. 
(a) The purpose of this part is to pre-

scribe policies and procedures to imple-
ment section 109(a) of the National 
Mass Transportation Assistance Act of 
1974 (Pub. L. 93–503; November 26, 1974; 
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88 Stat. 1565). Section 109(a) adds a new 
section 3(g) to the Federal Mass Tran-
sit Act of 1964, as amended (49 U.S.C. 
1602(g)) and differs from section 164(b) 
of the Federal-Aid Highway Act of 1973 
(49 U.S.C. 1602a(b)) in that section 3(g) 
applies to all grants for the construc-
tion or operation of mass transpor-
tation facilities and equipment under 
the Federal Mass Transit Act, and is 
not limited to grants for the purchase 
of buses as is section 164(b). 

(b) By the terms of section 3(g) no 
Federal financial assistance may be 
provided for the construction or oper-
ation of facilities and equipment for 
use in providing public mass transpor-
tation service to an applicant unless 
the applicant and the Administrator 
enter into an agreement that the appli-
cant will not engage in school bus oper-
ations exclusively for the transpor-
tation of students and school per-
sonnel, in competition with private 
school bus operators. 

§ 605.2 Scope. 

These regulations apply to all recipi-
ents of financial assistance for the con-
struction or operation of facilities and 
equipment for use in providing mass 
transportation under: (a) The Federal 
Mass Transit Act of 1964, as amended 
(49 U.S.C. 1601 et seq.); (b) 23 U.S.C. 142 
(a) and (c); and 23 U.S.C. 103 (e)(4). 

§ 605.3 Definitions. 

(a) Except as otherwise provided, 
terms defined in the Federal Mass 
Transit Act of 1964, as amended (49 
U.S.C. 1604, 1608) are used in this part 
as so defined. 

(b) For purposes of this part— 
The Acts means the Federal Mass 

Transit Act of 1964, as amended (49 
U.S.C. 1601 et seq.); 23 U.S.C. 142 (a) and 
(c); and 23 U.S.C. 103(e)(4). 

Administrator means the Federal Mass 
Transit Administrator or his designee. 

Adequate transportation means trans-
portation for students and school per-
sonnel which the Administrator deter-
mines conforms to applicable safety 
laws; is on time; poses a minimum of 
discipline problems; is not subject to 
fluctuating rates; and is operated effi-
ciently and in harmony with state edu-
cational goals and programs. 

Agreement means a contractual agree-
ment required under section 3(g) of the 
Federal Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(g)). 

Applicant means applicant for assist-
ance under the Acts. 

Assistance means Federal financial 
assistance for the purchase of buses 
and the construction or operation of fa-
cilities and equipment for use in pro-
viding mass transportation services 
under the Acts, but does not include re-
search, development and demonstra-
tion projects funded under the Acts. 

Grant contract means the contract be-
tween the Government and the grantee 
which states the terms and conditions 
for assistance under the Acts. 

Government means the Government of 
the United States of America. 

Grantee means a recipient of assist-
ance under the Acts. 

Incidental means the transportation 
of school students, personnel and 
equipment in charter bus operations 
during off peak hours which does not 
interfere with regularly scheduled 
service to the public (as defined in the 
Opinion of the Comptroller General of 
the United States, B160204, December 7, 
1966, which is attached as appendix A of 
this part). 

Interested party means an individual, 
partnership, corporation, association 
or public or private organization that 
has a financial interest which is ad-
versely affected by the act or acts of a 
grantee with respect to school bus op-
erations. 

Reasonable Rates means rates found 
by the Administration to be fair and 
equitable taking into consideration the 
local conditions which surround the 
area where the rate is in question. 

School bus operations means transpor-
tation by bus exclusively for school 
students, personnel and equipment in 
Type I and Type II school vehicles as 
defined in Highway Safety Program 
Standard No. 17. 

Tripper service means regularly sched-
uled mass transportation service which 
is open to the public, and which is de-
signed or modified to accommodate the 
needs of school students and personnel, 
using various fare collections or sub-
sidy systems. Buses used in tripper 
service must be clearly marked as open 
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to the public and may not carry des-
ignations such as ‘‘school bus’’ or 
‘‘school special’’. These buses may stop 
only at a grantee or operator’s regular 
service stop. All routes traveled by 
tripper buses must be within a grant-
ee’s or operator’s regular route service 
as indicated in their published route 
schedules. 

Urban area means the entire area in 
which a local public body is authorized 
by appropriate local, State and Federal 
law to provide regularly scheduled 
mass transportation service. This in-
cludes all areas which are either: (a) 
Within an ‘‘urbanized area’’ as defined 
and fixed in accordance with 23 CFR 
part 470, subpart B; or (b) within an 
‘‘urban area’’ or other built-up place as 
determined by the Secretary under sec-
tion 12(c)(4) of the Federal Mass Tran-
sit Act of 1964, as amended (49 U.S.C. 
1608(c)(4)). 

§ 605.4 Public hearing requirement. 
Each applicant who engages or wish-

es to engage in school bus operations 
shall afford an adequate opportunity 
for the public to consider such oper-
ations at the time the applicant con-
ducts public hearings to consider the 
economic, social or environmental ef-
fects of its requested Federal financial 
assistance under section 3(d) of the 
Federal Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(d)). 

Subpart B—School Bus 
Agreements 

§ 605.10 Purpose. 
The purpose of this subpart is to for-

mulate procedures for the development 
of an agreement concerning school bus 
operations. 

§ 605.11 Exemptions. 
A grantee or applicant may not en-

gage in school bus operations in com-
petition with private school bus opera-
tors unless it demonstrates to the sat-
isfaction of the Administrator as fol-
lows: 

(a) That it operates a school system 
in its urban area and also operates a 
separate and exclusive school bus pro-
gram for that school system; or 

(b) That private school bus operators 
in the urban area are unable to provide 

adequate transportation, at a reason-
able rate, and in conformance with ap-
plicable safety standards; or 

(c) That it is a state or local public 
body or agency thereof (or a direct 
predecessor in interest which has ac-
quired the function of so transporting 
schoolchildren and personnel along 
with facilities to be used therefor) who 
was so engaged in school bus oper-
ations: 

(1) In the case of a grant involving 
the purchase of buses—anytime during 
the 12-month period immediately prior 
to August 13, 1973. 

(2) In the case of a grant for con-
struction or operating of facilities and 
equipment made pursuant to the FT 
Act as amended (49 U.S.C. 1601 et seq.), 
anytime during the 12-month period 
immediately prior to November 26, 
1974. 

§ 605.12 Use of project equipment. 

No grantee or operator of project 
equipment shall engage in school bus 
operations using buses, facilities or 
equipment funded under the Acts. A 
grantee or operator may, however, use 
such buses, facilities and equipment for 
the transportation of school students, 
personnel and equipment in incidental 
charter bus operations. Such use of 
project equipment is subject to part 604 
of Federal Mass Transit Regulations. 

§ 605.13 Tripper service. 

The prohibition against the use of 
buses, facilities and equipment funded 
under the Acts shall not apply to trip-
per service. 

§ 605.14 Agreement. 

Except as provided in § 605.11 no as-
sistance shall be provided under the 
Acts unless the applicant and the Ad-
ministrator shall have first entered 
into a written agreement that the ap-
plicant will not engage in school bus 
operations exclusively for the transpor-
tation of students and school personnel 
in competition with private school bus 
operators. 

§ 605.15 Content of agreement. 

(a) Every grantee who is not author-
ized by the Administrator under § 605.11 
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of this part to engage in school bus op-
erations shall, as a condition of assist-
ance, enter into a written agreement 
required by § 605.14 which shall contain 
the following provisions: 

(1) The grantee and any operator of 
project equipment agrees that it will 
not engage in school bus operations in 
competition with private school bus 
operators. 

(2) The grantee agrees that it will not 
engage in any practice which con-
stitutes a means of avoiding the re-
quirements of this agreement, part 605 
of the Federal Mass Transit Regula-
tions, or section 164(b) of the Federal- 
Aid Highway Act of 1973 (49 U.S.C. 
1602a(b)). 

(b) Every grantee who obtains au-
thorization from the Administrator to 
engage in school bus operations under 
§ 605.11 of this part shall, as a condition 
of assistance, enter into a written 
agreement required by § 605.14 of this 
part which contains the following pro-
visions: 

(1) The grantee agrees that neither it 
nor any operator of project equipment 
will engage in school bus operations in 
competition with private school bus 
operators except as provided herein. 

(2) The grantee, or any operator of 
project equipment, agrees to promptly 
notify the Administrator of any 
changes in its operations which might 
jeopardize the continuation of an ex-
emption under § 605.11. 

(3) The grantee agrees that it will not 
engage in any practice which con-
stitutes a means of avoiding the re-
quirements of this agreement, part 605 
of the Federal Transit Administration 
regulations or section 164(b) of the Fed-
eral-Aid Highway Act of 1973 (49 U.S.C. 
1602a(b)). 

(4) The grantee agrees that the 
project facilities and equipment shall 
be used for the provision of mass trans-
portation services within its urban 
area and that any other use of project 
facilities and equipment will be inci-
dental to and shall not interfere with 
the use of such facilities and equip-
ment in mass transportation service to 
the public. 

§ 605.16 Notice. 
(a) Each applicant who engages or 

wishes to engage in school bus oper-

ations shall include the following in its 
application: 

(1) A statement that it has provided 
written notice to all private school bus 
operators operating in the urban area 
of its application for assistance and its 
proposed or existing school bus oper-
ations; 

(2) A statement that it has published 
in a newspaper of general circulation in 
its urban area a notice of its applica-
tion and its proposed or existing school 
bus operations; 

(b) The notice required by paragraphs 
(a) (1) and (2) of this section shall in-
clude the following information: 

(1) A description of the area to be 
served by the applicant. 

(2) An estimation of the number of 
each type of bus which will be em-
ployed on the proposed school bus oper-
ations, and the number of weekdays 
those buses will be available for school 
bus operations. 

(3) A statement of the time, date, and 
place of public hearings required under 
section 3(d) of the Federal Mass Tran-
sit Act of 1964, as amended (49 U.S.C. 
1602(d)), to be held on the application 
for assistance. 

(4) A statement setting forth reasons 
the applicant feels it should be allowed 
to engage in school bus operations 
under § 605.11 of this part. 

(c) Copies of the application for as-
sistance and notice required by para-
graph (a) of this shall be available for 
inspection during the regular business 
hours at the office of the applicant. 

§ 605.17 Certification in lieu of notice. 

If there are no private school bus op-
erators operating in the applicant’s 
urban area, the applicant may so cer-
tify in its application in lieu of meet-
ing the requirements of § 605.16. This 
certification shall be accompanied by a 
statement that the applicant has pub-
lished, in a newspaper of general cir-
culation in its urban area, a notice 
stating that it has applied for assist-
ance as provided under § 605.16(b) and 
that it has certified that there are no 
private school bus operators operating 
in its urban area. A copy of the notice 
as published shall be included. 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00507 Fmt 8010 Sfmt 8010 Y:\SGML\250232.XXX 250232



498 

49 CFR Ch. VI (10–1–20 Edition) § 605.18 

§ 605.18 Comments by private school 
bus operators. 

Private school bus operators may file 
written comments on an applicant’s 
proposed or existing school bus oper-
ations at the time of the public hearing 
held pursuant to section 3(d) of the 
Federal Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(d)). The com-
ments of private school bus operators 
must be submitted by the applicant to 
the Administrator together with the 
transcript of this public hearing. 

§ 605.19 Approval of school bus oper-
ations. 

(a) The Administrator will consider 
the comments filed by private school 
bus operators prior to making any find-
ings regarding the applicant’s proposed 
or existing school bus operations. 

(b) After a showing by the applicant 
that it has complied with the require-
ments of 49 U.S.C. 1602(d) and this sub-
part, the Administrator may approve 
its school bus operations. 

(c) If the Administrator finds that 
the applicant has not complied with 
the notice requirement of this part or 
otherwise finds that the applicant’s 
proposed or existing school bus oper-
ations are unacceptable, he will so no-
tify the applicant in writing, stating 
the reasons for his findings. 

(d) Within 20 days after receiving no-
tice of adverse findings from the Ad-
ministrator, an applicant may file 
written objections to the Administra-
tor’s findings or submit a revised pro-
posal for its school bus operations. If 
an applicant revises its proposed or ex-
isting school bus operations, it shall 
mail a copy of these revisions along 
with the findings of the administrator 
to private school bus operators re-
quired to be notified under § 605.16. 

(e) Private school bus operators who 
receive notice under paragraph (d) of 
this section may within 20 days after 
receipt of notice file written comments 
on the proposed revisions with the Ad-
ministrator. The Administrator will 
consider these comments prior to his 
approval of a proposed revision by the 
applicant. 

(f) Upon receipt of notice of approval 
of its school bus operations, the appli-
cant may enter into an agreement with 
the Administrator under § 605.14. 

Subpart C—Modification of Prior 
Agreements and Amendment 
of Application for Assistance 

§ 605.20 Modification of prior agree-
ments. 

(a) Any grantee which, prior to the 
adoption of this part, entered into an 
agreement required by section 164(b) of 
the Federal-Aid Highway Act of 1973 (49 
U.S.C. 1602(a)(b)), or section 3(g) of the 
Federal Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(g)), who en-
gages or wishes to engage in school bus 
operations in competition with private 
school bus operators, shall seek modi-
fication of that agreement in accord-
ance with paragraphs (b) through (d) of 
this section. 

(b) The grantee shall develop a state-
ment setting forth in detail the reasons 
it feels it should be allowed to engage 
in school bus operations under § 605.11 
of this part. A copy of the statement 
should be provided private school bus 
operators who provide service in the 
grantee’s urban area. 

(c) The grantee shall allow 30 days 
for persons receiving notice under this 
section to respond with written com-
ments concerning its proposed or exist-
ing school bus operations. 

(d) After receiving written com-
ments, the grantee shall send his pro-
posal with written comments thereon 
to the Administrator for his review 
under § 605.17. 

§ 605.21 Amendment of applications 
for assistance. 

Pending applications for assistance 
upon which public hearings have been 
held pursuant to section 3(d) of the 
Federal Mass Transit Act of 1964, as 
amended (49 U.S.C. 1602(d)), and appli-
cations which have been approved by 
the Administrator but for which no 
grant contract has been executed, shall 
be amended by the applicant to con-
form to this part by following the pro-
cedures of § 605.20(b) through (d). 

Subpart D—Complaint Procedures 
and Remedies 

§ 605.30 Filing a complaint. 
Any interested party may file a com-

plaint with the Administrator alleging 
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a violation or violations of terms of an 
agreement entered into pursuant to 
§ 605.14. A complaint must be in writ-
ing, must specify in detail the action 
claimed to violate the agreement, and 
must be accompanied by evidence suffi-
cient to enable the Administrator to 
make a preliminary determination as 
to whether probable cause exists to be-
lieve that a violation of the agreement 
has taken place. 

§ 605.31 Notification to the respondent. 
On receipt of any complaint under 

§ 605.30, or on his own motion if at any 
time he shall have reason to believe 
that a violation may have occurred, 
the Administrator will provide written 
notification to the grantee concerned 
(hereinafter called ‘‘the respondent’’) 
that a violation has probably occurred. 
The Administrator will inform the re-
spondent of the conduct which con-
stitutes a probable violation of the 
agreement. 

§ 605.32 Accumulation of evidentiary 
material. 

The Administrator will allow the re-
spondent not more than 30 days to 
show cause, by submission of evidence, 
why no violation should be deemed to 
have occurred. A like period shall be 
allowed to the complainant, if any, 
during which he may submit evidence 
to rebut the evidence offered by the re-
spondent. The Administrator may un-
dertake such further investigation, as 
he may deem necessary, including, in 
his discretion, the holding of an evi-
dentiary hearing or hearings. 

§ 605.33 Adjudication. 
(a) After reviewing the results of 

such investigation, including hearing 
transcripts, if any, and all evidence 
submitted by the parties, the Adminis-
trator will make a written determina-
tion as to whether the respondent has 
engaged in school bus operations in 
violation of the terms of the agree-
ment. 

(b) If the Administrator determines 
that there has been a violation of the 
agreement, he will order such remedial 
measures as he may deem appropriate. 

(c) The determination by the Admin-
istrator will include an analysis and 
explanation of his findings. 

§ 605.34 Remedy where there has been 
a violation of the agreement. 

If the Administrator determines, pur-
suant to this subpart, that there has 
been a violation of the terms of the 
agreement, he may bar a grantee or op-
erator from the receipt of further fi-
nancial assistance for mass transpor-
tation facilities and equipment. 

§ 605.35 Judicial review. 

The determination of the Adminis-
trator pursuant to this subpart shall be 
final and conclusive on all parties, but 
shall be subject to judicial review pur-
suant to title 5 U.S.C. 701–706. 

Subpart E—Reporting and Records 

§ 605.40 Reports and information. 

The Administrator may order any 
grantee or operator for the grantee, to 
file special or separate reports setting 
forth information relating to any 
transportation service rendered by 
such grantee or operator, in addition to 
any other reports required by this part. 

APPENDIX A TO PART 605 

COMPTROLLER GENERAL OF THE

UNITED STATES,
Washington, DC, December 7, 1966. 

DEAR MR. WILSON: The enclosure with your 
letter of October 4, 1966, concerns the legal-
ity of providing a grant under the Federal 
Mass Transit Act of 1964 to the City of San 
Diego, (City), California. The problem in-
volved arises in connection with the defini-
tion in subsection 9(d)(5) of the Act, 49 U.S.C. 
1608(d)(5), excluding charter or sightseeing 
service from the term ‘‘mass transpor-
tation.’’ 

It appears from the enclosure with your 
letter that the City originally included in its 
grant application a request for funds to pur-
chase 8 buses designed for charter service. 
Subsequently the City amended its applica-
tion by deleting a request for a portion of 
the funds attributable to the charter bus 
coaches. However, in addition to the 8 spe-
cially designed charter buses initially ap-
plied for, the City allegedly uses about 40 of 
its transit type buses to a substantial extent 
for charter-type services. In light of these 
factors surrounding the application by the 
City, the enclosure requests our opinion with 
regard to the legality of grants under the 
Act as it applies to certain matters (in effect 
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questions), which are numbered and quoted 
below and answered in the order presented. 

Number one: 
‘‘The grant of funds to a City to purchase 

buses and equipment which are intended for 
substantial use in the general charter bus 
business as well as in the Mass Transpor-
tation type business.’’ 

The Federal Mass Transit Act of 1964 does 
not authorize grants to assist in the pur-
chase of buses or other equipment for any 
service other than urban mass transpor-
tation service. Section 3(a) of the Act limits 
the range of eligible facilities and equipment 
to ‘‘* * * buses and other rolling stock, and 
other real or personal property needed for an 
efficient and coordinated mass transpor-
tation system.’’ In turn, ‘‘mass transpor-
tation’’ is defined, in section 9(d)(5) of the 
Act, specifically to exclude charter service. 
We are advised by the Department of Hous-
ing and Urban Development (HUD) that 
under these provisions, the Department has 
limited its grants to the purchase of buses of 
types suitable to meet the needs of the par-
ticular kind of urban mass transportation 
proposed to be furnished by the applicant.’’ 

HUD further advises that: 
‘‘One of the basic facts of urban mass 

transportation operations is that the need 
for rolling stock is far greater during the 
morning and evening rush hours on week-
days than at any other time. For that rea-
son, any system which has sufficient rolling 
stock to meet the weekday rush-hour needs 
of its customers must have a substantial 
amount of equipment standing idle at other 
times, as well as drivers and other personnel 
being paid when there is little for them to 
do. To relieve this inefficient and uneco-
nomical situation, quite a number of cities 
have offered incidental charter service using 
this idle equipment and personnel during the 
hours when the same are not needed for reg-
ularly scheduled runs. Among the cities so 
doing are Cleveland, Pittsburgh, Alameda, 
Tacoma, Detroit and Dallas. 

‘‘Such service contributes to the success of 
urban mass transportation operations by 
bringing in additional revenues and pro-
viding full employment to drivers and other 
employees. It may in some cases even reduce 
the need for Federal capital grant assistance. 

‘‘We do not consider that there is any vio-
lation of either the letter or the spirit of the 
Act as a result of such incidental use f buses 
in charter service. To guard against abuses, 
every capital facilities grant contract made 
by this Department contains the following 
provisions: 

‘‘ ‘Sec. 4. Use of Project Facilities and Equip-
ment—The Public Body agrees that the 
Project facilities and equipment will be used 
for the provision of mass transportation 
service within its urban area for the period 
of the useful life of such facilities and equip-
ment. . . . The Public Body further agrees 

that during the useful life of the Project fa-
cilities and equipment it will submit to HUD 
such financial statements and other data as 
may be deemed necessary to assure compli-
ance with this Section.’ ’’ 

It is our view that grants may be made to 
a city under section 3(a) of the Act to pur-
chase buses needed by the city for an effi-
cient and coordinated mass transportation 
system, even though the city may intend to 
use such buses for charter use when the 
buses are not needed on regularly scheduled 
runs (i.e., for mass transportation purposes) 
and would otherwise be idle. 

Number two: 
‘‘Whether a grant of such funds is proper if 

charter bus use is incidental to mass public 
transportation operations. If so, what is the 
definition of incidental use.’’ 

We are advised by HUD that under its leg-
islative authority, it cannot and does not 
take charter service requirements into con-
sideration in any way in evaluating the 
needs of a local mass transportation system 
for buses or other equipment. 

HUD further advises that: 
‘‘However, as indicated above, we are of 

the opinion that any lawful use of project 
equipment which does not detract from or 
interfere with the urban mass transportation 
service for which the equipment is needed 
would be deemed an incidental use of such 
equipment, and that such use of project 
equipment is entirely permissible under our 
legislation. What uses are in fact incidental, 
under this test, can be determined only on a 
case-by-case basis.’’ 

In view of what we stated above in answer 
to the first question, the first part of ques-
tion two is answered in the affirmative. 

As to the second part of the question, in 
Security National Insurance Co. v. Secuoyah 
Marina, 246F.2d 830, ‘‘incident’’ is defined as 
meaning ‘‘that which appertains to some-
thing else which is primary.’’ Thus, we can-
not say HUD’s definition of incidental use as 
set forth above is unreasonable. Under the 
Act involved grants may be made to pur-
chase buses only if the buses are needed for 
an efficient and coordinated mass transpor-
tation system. It would appear that if buses 
are purchased in order to meet this need, and 
are, in fact, used to meet such need, the use 
of such buses for charter service when not 
needed for mass transportation services 
would, in effect, be an ‘‘incidental use,’’ inso-
far as pertinent here. In our opinion such in-
cidental use would not violate the provisions 
of the 1964 Act. 

Number three: 
‘‘The grant of funds for mass public trans-

portation purposes to a City which has ex-
pressed an intent to engage in the general 
charter bus business when such funds would 
in effect constitute a subsidy to the City of 
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its intended charter bus operations; i.e. free-
ing Municipal funds with which to purchase 
charter bus equipment.’’ 

Section 4(a) of the 1954 Act (49 U.S.C. 
1603(a)) provides, in part, as follows: 

‘‘* * * The Administrator (now Secretary), 
on the basis of engineering studies, studies of 
economic feasibility, and data showing the 
nature and extent of expected utilization of 
the facilities and equipment, shall estimate 
what portion of the cost of a project to be as-
sisted under section 1602 of this title cannot 
be reasonably financed from revenues— 
which portion shall hereinafter be called ‘net 
project cost’. The Federal grant for such a 
project shall not exceed two-thirds of the net 
project cost. The remainder of the net 
project cost shall be provided, in cash, from 
sources other than Federal funds * * *.’’ 

It is clear from the legislative history of 
the Act involved that the ‘‘revenues’’ to be 
considered are mass transportation system 
revenues including any revenues from inci-
dental charter operations. There is nothing 
in the language of the Act which requires 
HUD to take into account the status of the 
general funds of an applicant city in deter-
mining how much capital grant assistance to 
extend to that city. 

It should be noted that in a sense nearly 
every capital grant to a city constitutes a 
partial subsidy of every activity of the city 
which is supported by tax revenues, since it 
frees tax revenues for such other uses. 

Number four: 
‘‘With specific reference to the application 

of the City of San Diego for funds under its 
application to the Department of Housing 
and Urban Development dated June 2, 1966, 
whether the Act permits a grant to purchase 
equipment wherein 25 percent of such equip-
ment will be used either exclusively or sub-
stantially in the operation of charter bus 
services.’’ 

As to the City of San Diego’s grant appli-
cation, we have been advised by HUD as fol-
lows: 

‘‘As explained above, the Act authorizes 
assistance only for facilities to be used in 
mass transportation service. We could not, 
therefore, assist San Diego in purchasing 
any equipment to be used ‘exclusively’ in the 
operation of charter bus service. Further-
more, as also explained above, assisted mass 
transportation equipment can be used only 
incidentally for such charter services. 

‘‘Whether equipment used ‘substantially’ 
in such service qualifies under this rule can 
be answered only in the light of the specifics 
of the San Diego situation. * * * we have al-
ready, during our preliminary review of the 
City’s application, disallowed about $150,000 
of the proposed project cost which was allo-
cated to the purchase of eight charter-type 
buses. 

‘‘The final application of the City of San 
Diego is presently under active consideration 

by this Department. In particular, we have 
requested the City to furnish additional in-
formation as to the nature and extent of the 
proposed use, if any, of project facilities and 
equipment in charter service, so that we can 
further evaluate the application under the 
criteria above set forth. We have also re-
quested similar information from Mr. 
Fredrick J. Ruane, who has filed a tax-
payers’ suit (Superior Court for San Diego 
County Civil #297329) against the City, con-
testing its authority to engage in charter 
bus operations.’’ 

As indicated above, it is clear that under 
the Act in question grants may not legally 
be made to purchase buses to be used ‘‘ex-
clusively’’ in the operation of charter bus 
service. However, in view of the purposes of 
the Act involved it is our opinion that a city 
which has purchased with grant funds buses 
needed for an efficient mass transportation 
system, is not precluded by the act from 
using such buses for charter service during 
idle or off-peak periods when the buses are 
not needed for regularly scheduled runs. As 
indicated above, such a use would appear to 
be an incidental use. 

The fourth question is answered accord-
ingly. 

As requested, the correspondence enclosed 
with your letter is returned herewith. 

Sincerely yours, 

FRANK H. WEITZEL,
Assistant Comptroller General

of the United States. 
Enclosures: 
The Honorable Bob Wilson, House of Rep-

resentatives. 

MARCH 29, 1976. 

INFLATIONARY IMPACT STATEMENT 

FINAL REGULATIONS ON SCHOOL BUS 
OPERATIONS 

I certify that, in accordance with Execu-
tive Order 11821, dated November 27, 1974, and 
Departmental implementing instructions, an 
Inflationary Impact Statement is not re-
quired for final regulations on School Bus 
Operations. 

ROBERT E. PATRICELLI,
Federal Mass Transit

Administrator. 

PART 609—TRANSPORTATION FOR 
ELDERLY AND HANDICAPPED 
PERSONS 

Sec. 
609.1 Purpose. 
609.3 Definitions. 
609.5 Applicability. 
609.23 Reduced fare. 
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APPENDIX A TO PART 609—ELDERLY AND 
HANDICAPPED 

AUTHORITY: 49 U.S.C. 5307(d) and 5308(b); 23 
U.S.C. 134, 135 and 142; 29 U.S.C. 794; 49 CFR 
1.51. 

SOURCE: 41 FR 18239, Apr. 30, 1976, unless 
otherwise noted. 

§ 609.1 Purpose. 

The purpose of this part is to estab-
lish formally the requirements of the 
Federal Transit Administration (FTA) 
on transportation for elderly and 
handicapped persons. 

§ 609.3 Definitions. 

As used herein: 
Elderly and handicapped persons 

means those individuals who, by reason 
of illness, injury, age, congenital mal-
function, or other permanent or tem-
porary incapacity or disability, includ-
ing those who are nonambulatory 
wheelchair-bound and those with semi- 
ambulatory capabilities, are unable 
without special facilities or special 
planning or design to utilize mass 
transportation facilities and services 
as effectively as persons who are not so 
affected. 

§ 609.5 Applicability. 

This part, which applies to projects 
approved by the Federal Transit Ad-
ministrator on or after May 31, 1976, 
applies to all planning, capital, and op-
erating assistance projects receiving 
Federal financial assistance under sec-
tions 5307 or 5308 of the Federal transit 
laws (49 U.S.C. Chapter 53), and non-
highway public mass transportation 
projects receiving Federal financial as-
sistance under: (1) Subsection (a) or (c) 
of section 142 of title 23, United States 
Code; and (2) paragraph (4) of sub-
section (e) of section 103, title 23, 
United States Code. However, under 
certain circumstances evident in 
§§ 609.13 through 609.21, the latter sec-
tions apply to fixed facilities and vehi-
cles included in projects approved be-
fore May 31, 1976. Sections in this part 
on capital assistance applications, 
fixed facilities, and vehicles apply ex-
pressly to capital assistance projects 

receiving Federal financial assistance 
under any of the above statutes. 

[41 FR 18239, Apr. 30, 1976, as amended at 61 
FR 19562, May 2, 1996] 

§ 609.23 Reduced fare. 

Applicants for financial assistance 
under section 5307 of the Federal tran-
sit laws (49 U.S.C. Chapter 53), must, as 
a condition to receiving such assist-
ance, give satisfactory assurances, in 
such manner and form as may be re-
quired by the Federal Transit Adminis-
trator and in accordance with such 
terms and conditions as the Federal 
Transit Administrator may prescribe, 
that the rates charged elderly and 
handicapped persons during non-peak 
hours for transportation utilizing or 
involving the facilities and equipment 
of the project financed with assistance 
under this section will not exceed one- 
half of the rates generally applicable to 
other persons at peak hours, whether 
the operation of such facilities and 
equipment is by the applicant or is by 
another entity under lease or other-
wise. 

[41 FR 18239, Apr. 30, 1976, as amended at 61 
FR 19562, May 2, 1996] 

APPENDIX A TO PART 609—ELDERLY AND 
HANDICAPPED 

The definitions of the term elderly and 
handicapped as applied under FTA’s elderly 
and handicapped half-fare program (49 CFR 
part 609) shall apply to this rule. This per-
mits a broader class of handicapped persons 
to take advantage of the exception than 
would be permitted under the more restric-
tive definition applied to the non-discrimina-
tion provisions of the Department’s section 
504 program (49 CFR 27.5), which includes 
only handicapped persons otherwise unable 
to use the recipient’s bus service for the gen-
eral public. 

Accordingly, for the purposes of this part, 
the definition of elderly persons may be deter-
mined by the FTA recipient but must, at a 
minimum, include all persons 65 years of age 
or over. 

Similarly, the definition of handicapped 
persons is derived from the existing regula-
tions at 49 CFR 609.3 which provide that 
Handicapped persons means those individuals 
who, by reason of illness, injury, age, con-
genital malfunction, or other permanent or 
temporary incapacity or disability, includ-
ing those who are nonambulatory wheel-
chair-bound and those with semi-ambulatory 
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capabilities, are unable without special fa-
cilities or special planning or design to uti-
lize mass transportation facilities and serv-
ices as effectively as persons who are not so 
affected. 

To assist in understanding how the defini-
tions might be applied to administration of 
the charter rule, the following questions and 
answers previously published by FTA for the 
half-fare program in FTA C 9060.1, April 20, 
1978, are reproduced: 

1. Question: Can the definition of elderly or 
handicapped be restricted on the basis of 
residency, citizenship, income, employment 
status, or the ability to operate an auto-
mobile? 

Answer: No. Section 5(m) is applicable to 
elderly and handicapped persons. It is FTA’s 
policy that such categorical exceptions are 
not permitted under the Act. 

2. Question: Can the eligibility of temporary 
handicaps be restricted on the basis of their 
duration? 

Answer: Handicaps of less than 90 days du-
ration may be excluded. Handicaps of more 
than 90 days duration must be included. 

3. Question: Can the definition of handicap 
be limited in any way? 

Answer: FTA has allowed applicants to ex-
clude some conditions which appear to meet 
the functional definition of handicap pro-
vided in section 5302(a)(5) of the Federal 
transit laws (49 U.S.C. Chapter 53). These in-
clude pregnancy, obesity, drug or alcohol ad-
diction, and certain conditions which do not 
fall under the statutory definition (e.g., loss 
of a finger, some chronic heart or lung condi-
tions, controlled epilepsy, etc.). Individuals 
may also be excluded whose handicap in-
volves a contagious disease or poses a danger 
to the individual or other passengers. Other 
exceptions should be reviewed on a case-by- 
case basis. 

4. Question: Is blindness considered a handi-
cap under Section 5(m)? 

Answer: Yes. 
5. Question: Is deafness considered a handi-

cap under section 5(m)? 
Answer: As a rule, no, because deafness, es-

pecially on buses, is not considered a dis-
ability which requires special planning, fa-
cilities, or design. However, deafness is rec-
ognized as a handicap in the Department of 
Transportation’s ADA regulation, and appli-
cants for Section 5 assistance are encouraged 
to include the deaf as eligible for off-peak 
half-fares. 

6. Question: Is mental illness considered a 
handicap under section 5(m)? 

Answer: As a rule, no, because of the dif-
ficulty in establishing criteria or guidelines 
for defining eligibility. However, FTA en-
courages applicants to provide the broadest 
possible coverage in defining eligible handi-
caps, including mental illness. 

7. Question: Can operators delegate the re-
sponsibility for certifying individuals as eli-
gible to other agencies? 

Answer: Yes, provided that such agencies 
administer the certification of individuals in 
an acceptable manner and are reasonably ac-
cessible to the elderly and handicapped. 
Many operators currently make extensive 
use of social service agencies (both public 
and private) to identify and certify eligible 
individuals. 

8. Question: Can operators require elderly 
and handicapped individuals to be recognized 
by any existing agency (e.g., require that 
handicapped persons be receiving Social 
Service or Veterans’ Administration bene-
fits)? 

Answer: Recognition by such agencies is 
commonly used to certify eligible individ-
uals. However, such recognition should not 
be a mandatory prerequisite for eligibility. 
For example, many persons with eligible 
temporary handicaps may not be recognized 
as handicapped by social service agencies. 

9. Question: Can the operator require that 
elderly and handicapped persons come to a 
central office to register for an off-peak half- 
fare program? 

Answer: FTA strongly encourages opera-
tors to develop procedures which maximize 
the availability of off-peak half-fares to eli-
gible individuals. Requiring individuals to 
travel to a single office which may be incon-
veniently located is not consistent with this 
policy, although it is not strictly prohibited. 
FTA reserves the right to review such local 
requirements on a case-by-case basis. 

10. Question: Must ID cards issued by one 
operator be transferable to another? 

Answer: No. However, FTA encourages con-
sistency among off-peak procedures and the 
maximizing of availability to eligible indi-
viduals, especially among operators within a 
single urban area. Nevertheless, each oper-
ator is permitted to require its own certifi-
cation of individuals using its service. 

11. Question: Can an operator require an el-
derly or handicapped person to submit to a 
procedure certifying their eligibility before 
they can receive half-fare? For example, if 
an operator requires eligible individuals to 
have a special ID card, can the half-fare be 
denied to an individual who can otherwise 
give proof of age, etc, but does not have an 
ID card? 

Answer: Yes, although FTA does not en-
dorse this practice. 

[53 FR 53356, Dec. 30, 1988. Redesignated and 
amended at 61 FR 19562, May 2, 1996] 
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PART 611—MAJOR CAPITAL 
INVESTMENT PROJECTS 

Subpart A—General Provisions 

Sec. 
611.101 Purpose and contents 
611.103 Applicability 
611.105 Definitions 
611.107 Relation to the planning processes 

Subpart B—New Starts 

611.201 New Starts eligibility 
611.203 New Starts project justification cri-

teria 
611.205 New Starts local financial commit-

ment criteria 
611.207 Overall New Starts project ratings 
611.209 New Starts process 
611.211 New Starts Before and After study 

Subpart C—Small Starts 

611.301 Small Starts eligibility 
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Subpart A—General Provisions 
§ 611.101 Purpose and contents. 

(a) This part prescribes the process 
that applicants must follow to be con-
sidered eligible for fixed guideway cap-
ital investment grants for a new fixed 
guideway, an extension to a fixed 
guideway, or a corridor-based bus rapid 
transit system (known as New Starts 
and Small Starts). Also, this part pre-
scribes the procedures used by FTA to 
evaluate and rate proposed New Starts 
projects as required by 49 U.S.C. 5309(d) 
and Small Starts projects as required 
by 49 U.S.C. 5309(h). 

(b) This part defines how the results 
of the evaluation described in para-
graph (a) of this section will be used to: 

(1) Rate projects as ‘‘high,’’ ‘‘me-
dium-high,’’ ‘‘medium,’’ ‘‘medium-low’’ 
or ‘‘low’’ as required by 49 U.S.C. 
5309(g)(2)(A) and 49 U.S.C. 5309(h)(6); 

(2) Assign individual ratings for each 
of the project justification criteria 
specified in 49 U.S.C. 5309(d)(2)(B) and 
49 U.S.C. 5309(h)(6); 

(3) Determine project eligibility for 
Federal funding commitments, in the 
form of full funding grant agreements 
(FFGA) for New Starts projects and ex-
pedited grant agreements (EGA) for 
Small Starts projects; and 

(4) Support funding recommendations 
for the New Starts and Small Starts 
programs for the President’s annual 
budget request. 

(c) The information collected and 
ratings developed under this part will 
form the basis for the Annual Report on 
Funding Recommendations, required by 
49 U.S.C. 5309(o)(1). 

§ 611.103 Applicability. 

(a) This part applies to all proposals 
for Federal major capital investment 
funds under 49 U.S.C. 5309 for new fixed 
guideways, extensions to fixed guide-
ways, and corridor-based bus rapid 
transit systems. 

(b) This part does not apply to 
projects for which an FFGA or PCGA 
has already been executed, or to 
projects that have been approved into 
final design or project development un-
less the project sponsor requests to be 
covered by this part. The regulations 
in existence prior to the effective date 
of this rule will continue to apply to 
projects for which an FFGA or PCGA 
has already been executed and to 
projects approved into final design or 
project development unless a project 
sponsor requests to be covered by this 
part. New Starts projects approved for 
entry into final design shall be consid-
ered to be in the engineering phase of 
the New Starts process. 

(c) A New Starts project which has 
been approved for entry into prelimi-
nary engineering under the regulations 
in existence prior to the effective date 
of this rule shall be considered to be in 
the engineering phase of the New 
Starts process. For the purpose of com-
pleting engineering, the regulations in 
existence prior to the effective date of 
this rule will continue to apply to a 
New Starts project approved into pre-
liminary engineering until such time 
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as the sponsor requests an FFGA un-
less the project sponsor requests to be 
covered by this part prior to an FFGA. 

§ 611.105 Definitions. 
The definitions established by Titles 

12 and 49 of the United States Code, the 
Council on Environmental Quality’s 
regulation at 40 CFR parts 1500–1508, 
and FHWA–FTA regulations at 23 CFR 
parts 450 and 771 are applicable. In ad-
dition, the following definitions apply: 

Corridor-based bus rapid transit project 
means a bus capital project where the 
project represents a substantial invest-
ment in a defined corridor as dem-
onstrated by features such as park-and- 
ride lots, transit stations, bus arrival 
and departure signage, intelligent 
transportation systems technology, 
traffic signal priority, off-board fare 
collection, advanced bus technology, 
and other features that support the 
long-term corridor investment. 

Current year means the most recent 
year for which data on the existing 
transit system and demographic data 
are available. 

Early system work agreement means a 
contract, pursuant to the requirements 
in 49 U.S.C. 5309(k)(3), that allows some 
construction work and other clearly 
defined elements of a project to pro-
ceed prior to execution of a full fund-
ing grant agreement (FFGA). It typi-
cally includes a limited scope of work 
that is less than the full project scope 
of work and specifies the amount of 
New Starts funds that will be provided 
for the defined scope of work included 
in the agreement. 

EGA means an expedited grant agree-
ment. 

Engineering is a phase of development 
for New Starts projects during which 
the scope of the proposed project is fi-
nalized; estimates of project cost, bene-
fits, and impacts are refined; project 
management plans and fleet manage-
ment plans are developed; and final 
construction plans (including final con-
struction management plans), detailed 
specifications, final construction cost 
estimates, and bid documents are pre-
pared. During engineering, project 
sponsors must obtain commitments of 
all non-New Starts funding. 

ESWA means early system work 
agreement. 

Extension to fixed guideway means a 
project to extend an existing fixed 
guideway or planned fixed guideway. 

FFGA means a full funding grant 
agreement. 

Fixed guideway means a public trans-
portation facility that uses and occu-
pies a separate right-of-way or rail line 
for the exclusive use of public transpor-
tation and other high occupancy vehi-
cles, or uses a fixed catenary system 
and a right of way usable by other 
forms of transportation. This includes, 
but is not limited to, rapid rail, light 
rail, commuter rail, automated guide-
way transit, people movers, ferry boat 
service, and fixed-guideway facilities 
for buses (such as bus rapid transit) 
and other high occupancy vehicles. A 
new fixed guideway means a newly-con-
structed fixed guideway in a corridor 
or alignment where no such guideway 
exists. 

FTA means the Federal Transit Ad-
ministration. 

Full funding grant agreement means a 
contract that defines the scope of a 
New Starts project, the amount of New 
Starts funds that will be contributed, 
and other terms and conditions. 

Horizon year means a year roughly 10 
years or 20 years in the future, at the 
option of the project sponsor. Horizon 
years are based on available socio-
economic forecasts from metropolitan 
planning organizations, which are gen-
erally prepared in five year increments 
such as for the years 2020, 2025, 2030, 
and 2035. 

Locally preferred alternative means an 
alternative evaluated through the local 
planning process, adopted as the de-
sired alternative by the appropriate 
State and/or local agencies and official 
boards through a public process and 
identified as the preferred alternative 
in the NEPA process. 

Long-range transportation plan means 
a financially constrained long-range 
plan, developed pursuant to 23 CFR 
Part 450, that includes sufficient finan-
cial information for demonstrating 
that projects can be implemented using 
committed, available, or reasonably 
available revenue sources, with reason-
able assurance that the Federally sup-
ported transportation system is being 
adequately operated and maintained. 
For metropolitan planning areas, this 
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would be the metropolitan transpor-
tation plan and for other areas, this 
would be the long-range statewide 
transportation plan. In areas classified 
by the Environmental Protection 
Agency as ‘‘nonattainment’’ or ‘‘main-
tenance’’ of air quality standards, the 
long-range transportation plan must 
have been found by DOT to be in con-
formity with the applicable State Im-
plementation Plan. 

Major capital transit investment means 
any project that involves the construc-
tion of a new fixed guideway, extension 
of an existing fixed guideway, or a cor-
ridor-based bus rapid transit system 
for use by public transit vehicles. 

NEPA process means those procedures 
necessary to meet the requirements of 
the National Environmental Policy Act 
of 1969 (NEPA), as amended, at 23 CFR 
Part 771; the NEPA process is com-
pleted when the project receives a cat-
egorical exclusion, a Finding of No Sig-
nificant Impact (FONSI) or a Record of 
Decision (ROD). 

New Starts means a new fixed guide-
way project, or a project that is an ex-
tension to an existing fixed guideway, 
that has a total capital cost of 
$250,000,000 or more or for which the 
project sponsor is requesting $75,000,000 
or more in New Starts funding. 

New Starts funds mean funds granted 
by FTA for a New Starts project pursu-
ant to 49 U.S.C. 5309(d). 

No-build alternative means an alter-
native that includes only the current 
transportation system as well as the 
transportation investments committed 
in the Transportation Improvement 
Plan (TIP) (when the horizon year is 10 
years in the future) or the fiscally con-
strained long-range transportation 
plan (when the horizon year is 20 years 
in the future) required by 23 CFR Part 
450. 

Secretary means the Secretary of 
Transportation. 

Small Starts means a new fixed guide-
way project, a project that is an exten-
sion to an existing fixed guideway, or a 
corridor-based bus rapid transit system 
project, with a total capital cost of less 
than $250,000,000 and for which the 
project sponsor is requesting less than 
$75,000,000 in Small Starts funding. 

Small Starts funds mean funds granted 
by FTA for a Small Starts project pur-
suant to 49 U.S.C. 5309(h). 

Small Starts project development is a 
phase in the Small Starts process dur-
ing which the scope of the proposed 
project is finalized; estimates of 
project costs, benefits and impacts are 
refined; NEPA requirements are com-
pleted; project management plans and 
fleet management plans are further de-
veloped; and the project sponsors ob-
tains commitment of all non-Small 
Starts funding. It also includes (but is 
not limited to) the preparation of final 
construction plans (including construc-
tion management plans), detailed spec-
ifications, construction cost estimates, 
and bid documents. 

§ 611.107 Relation to the planning 
processes. 

All New Starts and Small Starts 
projects proposed for funding assist-
ance under this part must emerge from 
the metropolitan and Statewide plan-
ning process, consistent with 23 CFR 
part 450, and be included in the fiscally 
constrained long-range transportation 
plan required under 23 CFR part 450. 

Subpart B—New Starts 

§ 611.201 New Starts eligibility. 

(a) To be eligible for an engineering 
grant under this part for a new fixed 
guideway or an extension to a fixed 
guideway, a project must: 

(1) Be a New Starts project as defined 
in § 611.105; and 

(2) Be approved into engineering by 
FTA pursuant to § 611.209. 

(b) To be eligible for a construction 
grant under section 5309 for a new fixed 
guideway or extension to a fixed guide-
way, a project must: 

(1) Be a New Starts project as defined 
in § 611.105; 

(2) Have completed engineering; 
(3) Receive a ‘‘medium’’ or better rat-

ing on project justification pursuant to 
§ 611.203; 

(4) Receive a ‘‘medium’’ or better rat-
ing on local financial commitment pur-
suant to § 611.205; 

(5) Meet the other requirements of 49 
U.S.C. 5309. 
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§ 611.203 New Starts project justifica-
tion criteria. 

(a) To perform the statutorily re-
quired evaluations and assign ratings 
for project justification, FTA will 
evaluate information developed locally 
through the planning and NEPA proc-
esses. 

(1) The method used by FTA to evalu-
ate and rate projects will be a multiple 
measure approach by which the merits 
of candidate projects will be evaluated 
in terms of each of the criteria speci-
fied by this section. 

(2) The measures for these criteria 
are specified in appendix A to this part 
and elaborated on in policy guidance. 
This policy guidance, which is subject 
to a public comment period, is issued 
periodically by FTA whenever signifi-
cant changes to the process are pro-
posed, but not less frequently than 
every two years, as required by 49 
U.S.C. 5309(g)(5). 

(3) The measures will be applied to 
projects defined by project sponsors 
that are proposed to FTA for New 
Starts funding. 

(4) The ratings for each of the cri-
teria in § 611.203(b)(1) through (6) will be 
expressed in terms of descriptive indi-
cators, as follows: ‘‘high,’’ ‘‘medium- 
high,’’ ‘‘medium,’’ ‘‘medium-low,’’ or 
‘‘low.’’ 

(b) The project justification criteria 
are as follows: 

(1) Mobility improvements. 
(2) Environmental benefits. 
(3) Congestion relief. 
(4) Economic development effects. 
(5) Cost-effectiveness, as measured by 

cost per rider. 
(6) Existing land use. 
(c) In evaluating proposed New Starts 

projects under these project justifica-
tion criteria: 

(1) As a candidate project proceeds 
through engineering, a greater level of 
commitment will be expected with re-
spect to transit supportive plans and 
policies evaluated under the economic 
development criterion and the project 
sponsor’s technical capacity to imple-
ment the project. 

(2) For any criteria under paragraph 
(b) of this section that use incremental 
measures, the point for comparison 
will be the no-build alternative. 

(d) FTA may amend the measures for 
these project justification criteria. Any 
such amendment will be included in 
policy guidance and subject to a public 
comment process. 

(e) From time to time FTA may pub-
lish through policy guidance standards 
based on characteristics of projects 
and/or corridors to be served. If a pro-
posed project can meet the established 
standards, FTA may assign an auto-
matic rating on one or more of the 
project justification criteria outlined 
in this section. 

(f) The individual ratings for each of 
the criteria described in this section 
will be combined into a summary 
project justification rating of ‘‘high,’’ 
‘‘medium-high,’’ ‘‘medium,’’ ‘‘medium- 
low,’’ or ‘‘low,’’ through a process that 
gives comparable, but not necessarily 
equal, weight to each criterion. The 
process by which the project justifica-
tion rating will be developed, including 
the assigned weights, will be described 
in policy guidance. 

§ 611.205 New Starts local financial 
commitment criteria. 

In order to approve a grant under 49 
U.S.C. 5309 for a New Starts project, 
FTA must find that the proposed 
project is supported by an acceptable 
degree of local financial commitment, 
as required by 49 U.S.C. 5309(d)(4)(iv). 
The local financial commitment to a 
proposed project will be evaluated ac-
cording to the following measures: 

(a) The proposed share of the 
project’s capital costs to be funded 
from sources other than New Starts 
funds, including both the non-New 
Starts match required by Federal law 
and any additional state, local or other 
Federal capital funding (also known as 
‘‘overmatch’’); 

(b) The current capital and operating 
financial condition of the project spon-
sor; 

(c) The commitment of capital and 
operating funds for the project and the 
entire transit system including consid-
eration of private contributions; and 

(d) The accuracy and reliability of 
the capital and operating costs and 
revenue estimates and the financial ca-
pacity of the project sponsor. 

(e) From time to time FTA may pub-
lish through policy guidance standards 
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based on characteristics of projects 
and/or corridors to be served. If a pro-
posed project can meet the established 
standards, FTA may assign an auto-
matic rating on one or more of the 
local financial commitment criteria 
outlined in this section. 

(f) As a candidate project proceeds 
through engineering, a greater level of 
local financial commitment will be ex-
pected. 

(g) FTA may amend the measures for 
these local financial commitment cri-
teria. Any such amendment will be in-
cluded in policy guidance and subject 
to a public comment process. 

(h) For each proposed project, ratings 
for paragraphs (a) through (d) of this 
section will be reported in terms of de-
scriptive indicators, as follows: ‘‘high,’’ 
‘‘medium-high,’’ ‘‘medium,’’ ‘‘medium- 
low,’’ or ‘‘low.’’ For paragraph (a) of 
this section, the percentage of New 
Starts funding sought from 49 U.S.C. 
5309 will be rated and used to develop 
the summary local financial commit-
ment rating, but only if it improves 
the rating and not if it worsens the rat-
ing. 

(i) The ratings for each measure de-
scribed in this section will be combined 
into a summary local financial com-
mitment rating of ‘‘high,’’ ‘‘medium- 
high,’’ ‘‘medium,’’ ‘‘medium-low,’’ or 
‘‘low.’’ The process by which the sum-
mary local financial commitment rat-
ing will be developed, including the as-
signed weights to each of the measures, 
will be described in policy guidance. 

§ 611.207 Overall New Starts project 
ratings. 

(a) [Reserved] 
(b) FTA will assign overall project 

ratings to each proposed project of 
‘‘high,’’ ‘‘medium-high, ‘‘medium,’’ 
‘‘medium-low,’’ or ‘‘low’’ as required by 
49 U.S.C. 5309(g)(2)(A). 

(1) These ratings will indicate the 
overall merit of a proposed New Starts 
project at the time of evaluation. 

(2) Ratings for individual projects 
will be developed upon entry into engi-
neering and prior to an FFGA. Addi-
tionally, ratings may be updated while 
a project is in engineering if the 
project scope and cost have changed 
materially since the most recent rating 
was assigned. 

(c) These ratings will be used to: 
(1) Approve or deny advancement of a 

proposed project into engineering ; 
(2) Approve or deny projects for 

ESWAs and FFGAs; and 
(3) Support annual funding rec-

ommendations to Congress in the An-
nual Report on Funding Recommenda-
tions required by 49 U.S.C. 5309(o)(1). 

(d) [Reserved] 

§ 611.209 [Reserved] 

§ 611.211 New Starts Before and After 
study. 

(a) During engineering, project spon-
sors shall submit to FTA a plan for col-
lection and analysis of information to 
identify the characteristics, costs, and 
impacts of the New Starts project and 
the accuracy of the forecasts prepared 
during development of the project. 

(1) The Before and After study plan 
shall consider: 

(i) Characteristics including the 
physical scope of the project, the serv-
ice provided by the project, any other 
changes in service provided by the 
transit system, and the schedule of 
transit fares; 

(ii) Costs including the capital costs 
of the project and the operating and 
maintenance costs of the transit sys-
tem in appropriate detail; and 

(iii) Impacts including changes in 
transit service quality, ridership, and 
fare levels. 

(2) The plan shall provide for: 
(i) Documentation and preservation 

of the predicted scope, service levels, 
capital costs, operating costs, and rid-
ership of the project; 

(ii) Collection of ‘‘before’’ data on the 
transit service levels and ridership pat-
terns of the current transit system in-
cluding origins and destinations, access 
modes, trip purposes, and rider charac-
teristics; 

(iii) Documentation of the actual 
capital costs of the as-built project; 

(iv) Collection of ‘‘after’’ data two 
years after opening of the project, in-
cluding the analogous information on 
transit service levels and ridership pat-
terns, plus information on operating 
costs of the transit system in appro-
priate detail; 

(v) Analysis of the costs and impacts 
of the project; and 
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(vi) Analysis of the consistency of 
the predicted and actual characteris-
tics, costs, and impacts of the project 
and identification of the sources of any 
differences. 

(vii) Preparation of a final report 
within three years of project opening 
to present the actual characteristics, 
costs, and impacts of the project and 
an assessment of the accuracy of the 
predictions of these outcomes. 

(3) For funding purposes, preparation 
of the plan for collection and analysis 
of data is an eligible part of the pro-
posed project. 

(b) The FFGA will require implemen-
tation of the plan prepared in accord-
ance with paragraph (a) of this section. 

(1) Satisfactory progress on imple-
mentation of the plan required under 
paragraph (a) of this section shall be a 
prerequisite to approval of an FFGA. 

(2) For funding purposes, collection 
of the ‘‘before’’ data, collection of the 
‘‘after’’ data, and the development and 
reporting of findings are eligible parts 
of the proposed project. 

(3) FTA may condition receipt of 
funding provided for the project in the 
FFGA upon satisfactory submission of 
the report required under this section. 

Subpart C—Small Starts 
§ 611.301 Small Starts eligibility. 

(a) To be eligible for a project devel-
opment grant under this part for a new 
fixed guideway, an extension to a fixed 
guideway, or a corridor-based bus rapid 
transit system, a project must: 

(1) Be a Small Starts project as de-
fined in § . 611.105; and 

(2) Be approved into project develop-
ment by FTA pursuant to § 611.309. 

(b) To be eligible for a construction 
grant under this part for a new fixed 
guideway, an extension to a fixed 
guideway, or a corridor-based bus rapid 
system, a project must: 

(1) Be a Small Starts project as de-
fined in § 611.105; 

(2) Receive a ‘‘medium’’ or better rat-
ing on project justification pursuant to 
§ 611.303; 

(3) Receive a ‘‘medium’’ or better rat-
ing on local financial commitment pur-
suant to Sec. 611.305; and 

(4) Meet the other requirements of 49 
U.S.C. 5309. 

§ 611.303 Small Starts project justifica-
tion criteria. 

(a) To perform the statutorily re-
quired evaluations and assign ratings 
for project justification, FTA will 
evaluate information developed locally 
through the planning, NEPA and 
project development processes. 

(1) The method used by FTA to evalu-
ate and rate projects will be a multiple 
measure approach by which the merits 
of candidate projects will be evaluated 
in terms of each of the criteria speci-
fied by this section. 

(2) The measures for these criteria 
are specified in Appendix A and elabo-
rated on in policy guidance. This policy 
guidance, which is subject to a public 
comment period, is issued periodically 
by FTA whenever significant changes 
are proposed, but not less frequently 
than every two years, as required by 49 
U.S.C. 5309(g)(5). 

(3) The measures will be applied to 
projects defined by project sponsors 
that are proposed to FTA for Small 
Starts funding. 

(4) The ratings for each of the cri-
teria in § 611.303(b)(1) through (6) will be 
expressed in terms of descriptive indi-
cators, as follows: ‘‘high,’’ ‘‘medium- 
high,’’ ‘‘medium,’’ ‘‘medium-low,’’ or 
‘‘low.’’ 

(b) The project justification criteria 
are as follows: 

(1) Cost-effectiveness, as measured by 
cost per rider. 

(2) Economic development effects. 
(3) Existing land use. 
(4) Mobility improvements. 
(5) Environmental benefits. 
(6) Congestion relief. 
(c) In evaluating proposed Small 

Starts projects under these criteria: 
(1) As a candidate project proceeds 

through project development, a greater 
level of commitment will be expected 
with respect to transit supportive land 
use plans and policies and the project 
sponsor’s technical capacity to imple-
ment the project. 

(2) For any criteria under paragraph 
(b) of this section that use incremental 
measures, the point for comparison 
will be the no-build alternative. 

(d) FTA may amend the measures for 
these project justification criteria. Any 
such amendment will be included in 
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policy guidance and subject to a public 
comment process. 

(e) From time to time FTA may pub-
lish through policy guidance standards 
based on characteristics of projects 
and/or corridors to be served. If a pro-
posed project can meet the established 
standards, FTA may assign an auto-
matic rating on one or more of the 
project justification criteria outlined 
in this section. 

(f) The individual ratings for each of 
the criteria described in this section 
will be combined into a summary 
project justification rating of ‘‘high,’’ 
‘‘medium-high,’’ ‘‘medium,’’ ‘‘medium- 
low,’’ or ‘‘low’’ through a process that 
gives comparable, but not necessarily 
equal, weight to each criterion. The 
process by which the project justifica-
tion rating will be developed, including 
the assigned weights, will be described 
in policy guidance. 

§ 611.305 Small Starts local financial 
commitment criteria. 

In order to approve a grant under 49 
U.S.C. 5309 for a Small Starts project, 
FTA must find that the proposed 
project is supported by an acceptable 
degree of local financial commitment, 
as required by 49 U.S.C. 5309(h)(3)(c). 
The local financial commitment to a 
proposed project will be evaluated ac-
cording to the following measures: 

(a) The proposed share of the 
project’s capital costs to be funded 
from sources other than Small Starts 
funds, including both the non-Small 
Starts match required by Federal law 
and any additional state, local, or 
other Federal capital funding (known 
as ‘‘overmatch’’); 

(b) The current capital and operating 
financial condition of the project spon-
sor; 

(c) The commitment of capital and 
operating funds for the project and the 
entire transit system including consid-
eration of private contributions; and 

(d) The accuracy and reliability of 
the capital and operating costs and 
revenue estimates and the financial ca-
pacity of the project sponsor. 

(e) From time to time FTA may pub-
lish through policy guidance standards 
based on characteristics of projects 
and/or the corridors to be served. If a 
proposed project can meet the estab-

lished standards, FTA may assign an 
automatic rating on one or more of the 
local financial commitment criteria 
outlined in this section. 

(f) FTA may amend the measures for 
these local financial commitment cri-
teria. Any such amendment will be in-
cluded in policy guidance and subject 
to a public comment process. 

(g) As a candidate project proceeds 
through project development, a greater 
level of local financial commitment 
will be expected. 

(h) For each proposed project, ratings 
for paragraphs (a) through (d) of this 
section will be reported in terms of de-
scriptive indicators, as follows: ‘‘high,’’ 
‘‘medium-high,’’ ‘‘medium,’’ ‘‘medium- 
low,’’ or ‘‘low.’’ For paragraph (a) of 
this section, the percentage of Small 
Starts funding sought from 49 U.S.C. 
5309 will be rated and used to develop 
the summary local financial commit-
ment rating, but only if it improves 
the rating and not if it worsens the rat-
ing. 

(i) The ratings for each measure de-
scribed in this section will be combined 
into a summary local financial com-
mitment rating of ‘‘high,’’ ‘‘medium- 
high,’’ ‘‘medium,’’ ‘‘medium-low,’’ or 
‘‘low.’’ The process by which the sum-
mary local financial commitment rat-
ing will be developed, including the as-
signed weights to each of the measures, 
will be described in policy guidance. 

§ 611.307 Overall Small Starts project 
ratings. 

(a) The summary ratings developed 
for project justification and local fi-
nancial commitment (§§ 611.303(f) and 
611.305(i)) will form the basis for the 
overall rating for each project. 

(b) FTA will assign overall project 
ratings to each proposed project of 
‘‘high,’’ ‘‘medium-high, ‘‘medium,’’ 
’’medium-low,’’ or ‘‘low,’’ as required 
by 49 U.S.C. 5309(e)(8). 

(1) These ratings will indicate the 
overall merit of a proposed Small 
Starts project at the time of evalua-
tion. 

(2) Ratings for individual projects 
will be developed prior to an EGA. 

(c) These ratings will be used to: 
(1) Approve or deny projects for 

EGAs; and 
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(2) Support annual funding rec-
ommendations to Congress in the An-
nual Report on Funding Recommenda-
tions required by 49 U.S.C. 5309(k)(1). 

(d) FTA will assign overall ratings 
for proposed Small Starts projects by 
averaging the summary ratings for 
project justification and local financial 
commitment. When the average of 
these ratings is unclear (e.g., summary 
project justification rating of ‘‘me-
dium-high’’ and summary local finan-
cial commitment rating of ‘‘medium’’), 
FTA will round up the overall rating to 
the higher rating except in the fol-
lowing circumstances: 

(1) A ‘‘medium’’ overall rating re-
quires a rating of at least ‘‘medium’’ 
on both project justification and local 
financial commitment. 

(2) If a project receives a ‘‘low’’ rat-
ing on either project justification or 
local financial commitment, the over-
all rating will be ‘‘low.’’ 

§ 611.309 [Reserved] 

APPENDIX A TO PART 611—DESCRIPTION 
OF MEASURES USED FOR PROJECT 
EVALUATION 

PROJECT JUSTIFICATION 

New Starts 

New Starts Project Justification 

FTA will evaluate candidate New Starts 
projects according to the six project jus-
tification criteria established by 49 U.S.C. 
5309(d)(2)(A)(iii). From time to time, but not 
less frequently than every two years as di-
rected by 49 U.S.C. 5309(g)(5), FTA publishes 
for public comment policy guidance on the 
application of these measures, and the agen-
cy expects it will continue to do so. More-
over, FTA may choose to amend these meas-
ures, pending the results of ongoing studies 
regarding transit benefit and cost evaluation 
methods. In addition, FTA may establish 
warrants for one or more of these criteria 
through which an automatic rating would be 
assigned based on the characteristics of the 
project and/or its corridor. FTA will develop 
these warrants based on analysis of the fea-
tures of projects and/or corridor characteris-
tics that would produce satisfactory ratings 
on one or more of the criteria. Such war-
rants would be included in policy guidance 
issued for public comment before being final-
ized. 

(a) Definitions. In this Appendix, the fol-
lowing definitions apply: 

(1) Enrichments mean certain improvements 
to the transit project desired by the grant 
recipient that are non-integral to the basic 
functioning of the project, whose benefits are 
not captured in whole by other criteria, and 
are carried out simultaneous with grant exe-
cution and may be included in the Federal 
grant. Enrichments include but are not lim-
ited to artwork, landscaping, and bicycle and 
pedestrian improvements such as sidewalks, 
paths, plazas, site and station furniture, site 
lighting, signage, public artwork, bike facili-
ties, and permanent fencing. Enrichments 
also include sustainable building design fea-
tures of up to 2.5 percent of the total cost of 
the facilities (when such facilities are de-
signed to achieve a third-party certification 
or to optimize a building’s design to use less 
energy, water and reduce greenhouse gas 
emissions that may not lead directly to an 
official certification). 

(2) Transit dependent person as used in this 
context means either a person from a house-
hold that owns no cars or a person whose 
household income places them in the lowest 
income stratum of the local travel demand 
model. For those project sponsors choosing 
to use the simplified national model ‘‘transit 
dependent persons’’ will be defined as indi-
viduals residing in households that do not 
own a car. Project sponsors that choose to 
continue to use their local travel model 
rather than the FTA developed simplified 
national model to estimate trips will define 
transit dependent persons as individuals in 
the lowest socioeconomic stratum as defined 
in the local model, which is usually either 
households with no cars or households in the 
lowest locally defined income bracket. 

(3) Trips mean linked trips riding on any 
portion of the New Starts or Small Starts 
project. 

(b) Mobility Improvements. (1) The total 
number of trips using the proposed project. 
Extra weight may be given to trips that 
would be made on the project by transit de-
pendent persons in the current year, and, at 
the discretion of the project sponsor, in the 
horizon year. The method for assigning extra 
weight is set forth in policy guidance. 

(2) If the project sponsor chooses to con-
sider project trips in the horizon year in ad-
dition to the current year, trips will be based 
on the weighted average of current year and 
horizon year. 

(c) Environmental Benefits. (1) The mone-
tized value of the anticipated direct and in-
direct benefits to human health, safety, en-
ergy, and the air quality environment that 
are expected to result from implementation 
of the proposed project compared to: 

(i) The existing environment with the tran-
sit system in the current year or, (ii) at the 
discretion of the project sponsor, both the 
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existing environment with the transit sys-
tem in the current year and the no-build en-
vironment and transit system in the horizon 
year. The monetized benefits will be divided 
by the annualized capital and operating cost 
of the New Starts project, less the cost of en-
richments. 

(2) Environmental benefits used in the cal-
culation would include: 

(i) Change in air quality criteria pollut-
ants, 

(ii) Change in energy use, 
(iii) Change in greenhouse gas emissions 

and 
(iv) Change in safety, 
.(3) If the project sponsor chooses to con-

sider environmental benefits in the horizon 
year in addition to the current year, envi-
ronmental benefits will be based on the 
weighted average of current year and horizon 
year. 

(d) Congestion Relief. [Reserved] 
(e) Cost-effectiveness. (1) The annualized 

cost per trip on the project, where cost in-
cludes changes in capital, operating, and 
maintenance costs, less the cost of enrich-
ments, compared to: 

(i) The existing transit system in the cur-
rent year, or 

(ii) At the discretion of the project spon-
sor, both the existing transit system in the 
current year and the no-build transit system 
in the horizon year. 

(2) If the project sponsor chooses to con-
sider cost-effectiveness in the horizon year 
in addition to the current year, cost-effec-
tiveness will be based on the weighted aver-
age of current year and horizon year. 

(f) Existing Land Use. (1) Existing corridor 
and station area development; 

(2) Existing corridor and station area de-
velopment character; 

(3) Existing station area pedestrian facili-
ties, including access for persons with dis-
abilities; 

(4) Existing corridor and station area park-
ing supply; and 

(5) Existing affordable housing in the 
project corridor. 

(g) Economic Development. (1) The extent to 
which a proposed project is likely to enhance 
additional, transit-supportive development 
based on a qualitative assessment of the ex-
isting local plans and policies to support eco-
nomic development proximate to the project 
including: 

(i) Growth management plans and policies; 
(ii) Local plans and policies in place to 

support maintenance of or increases to af-
fordable housing in the project corridor; and 

(iii) Demonstrated performance and impact 
of policies. 

(2) At the option of the project sponsor, an 
additional quantitative analysis (scenario- 
based estimate) of indirect changes in VMT 
resulting from changes in development pat-
terns that are anticipated to occur with im-

plementation of the proposed project. The re-
sulting environmental benefits from the in-
direct VMT would be calculated, monetized, 
and compared to the annualized capital and 
operating cost of the New Starts project in a 
manner similar to that under the environ-
mental benefits criterion. Such benefits are 
not included in the environmental benefits 
measure. 

New Starts Local Financial Commitment 

From time to time, but not less than fre-
quently than every two years as directed by 
U.S.C. 5309(g)(5), FTA publishes policy guid-
ance on the application of these measures, 
and the agency expects it will continue to do 
so. Moreover, FTA may choose to amend 
these measures, pending the results of ongo-
ing studies. In addition, FTA may establish 
warrants for one or more of these criteria 
through which an automatic rating would be 
assigned based on the characteristics of the 
project and/or its corridor. FTA will develop 
these warrants based on analysis of the fea-
tures of projects and/or corridor characteris-
tics that would produce satisfactory ratings 
on one or more of the criteria. Such war-
rants would be included in draft policy guid-
ance issued for comment before being final-
ized. 

FTA will use the following measures to 
evaluate the local financial commitment of a 
proposed New Starts project: 

(a) The proposed share of total project 
costs from sources other than New Starts 
funds, including other Federal transpor-
tation funds and the local match required by 
Federal law; 

(b) The current financial condition, both 
capital and operating, of the project sponsor; 

(c) The commitment of funds for both the 
proposed project and the ongoing operation 
and maintenance of the existing transit sys-
tem once the project is built including con-
sideration of private contributions. 

(d) The reasonableness of the financial 
plan, including planning assumptions, cost 
estimates, and the capacity to withstand 
funding shortfalls or cost overruns. 

Small Starts 

Small Starts Project Justification 

FTA will evaluate candidate Small Starts 
projects according to the six project jus-
tification criteria established by 49 U.S.C. 
5309(h)(4), From time to time, but not less 
than frequently than every two years as di-
rected by 49 U.S.C. 5309(g)(5), FTA publishes 
for public comment policy guidance on the 
application of these measures. Moreover, 
FTA may choose to amend these measures, 
pending the results of ongoing studies re-
garding transit benefit and cost evaluation 
methods. In addition, FTA may establish 
warrants for one or more of these criteria 
through which an automatic rating would be 
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assigned based on the characteristics of the 
project and/or its corridor. Such warrants 
would be included in the policy guidance so 
that they may be subject to public comment. 

(a) Mobility Improvements. (1) The total 
number of trips using the proposed project 
with extra weight given to trips that would 
be made on the project by transit dependent 
persons in the current year, and, at the dis-
cretion of the project sponsor, in the horizon 
year. 

(2) If the project sponsor chooses to con-
sider project trips in the horizon year in ad-
dition to the current year, trips will be based 
on the weighted average of current year and 
horizon year. 

(b) Environmental Benefits. (1) The mone-
tized value of the anticipated direct and in-
direct benefits to human health, safety, en-
ergy, and the air quality environment that 
are expected to result from implementation 
of the proposed project compared to: 

(i) The existing environment with the tran-
sit system in the current year or, 

(ii) At the discretion of the project spon-
sor, both the existing environment with the 
transit system in the current year and the 
no-build environment and transit system in 
the horizon year. The monetized benefits will 
be divided by the annualized federal share of 
the project. 

(2) Environmental benefits used in the cal-
culation would include: 

(i) Change in air quality criteria pollut-
ants, 

(ii) Change in energy use, 
(iii) Change in greenhouse gas emissions, 

and 
(iv) Change in safety. 
(3) If the project sponsor chooses to con-

sider environmental benefits in the horizon 
year in addition to the current year, envi-
ronmental benefits will be based on the 
weighted average of current year and horizon 
year. 

(c) Congestion Relief. [Reserved] 
(d) Cost-effectiveness. (1) The annualized 

federal share per trip on the project where 
federal share includes funds from the major 
capital investment program as well as other 
federal funds, compared to: 

(i) The existing transit system in the cur-
rent year, or 

(ii) At the discretion of the project spon-
sor, both the existing transit system in the 
current year and the no-build transit system 
in the horizon year. 

(2) If the project sponsor chooses to con-
sider cost-effectiveness in the horizon year 
in addition to the current year, cost-effec-
tiveness will be based on the weighted aver-
age of current year and horizon year. 

(e) Existing Land Use. (1) Existing corridor 
and station area development; 

(2) Existing corridor and station area de-
velopment character; 

(3) Existing station area pedestrian facili-
ties, including access for persons with dis-
abilities; 

(4) Existing corridor and station area park-
ing supply; and 

(5) Existing affordable housing in the 
project corridor. 

(f) Economic Development. (1) The extent to 
which a proposed project is likely to enhance 
additional, transit-supportive development 
based on the existing plans and policies to 
support economic development proximate to 
the project including: 

(i) Growth management plans and policies; 
(ii) Policies in place to support mainte-

nance of or increases to the share of afford-
able housing in the project corridor; and 

(iii) Demonstrated performance and impact 
of policies. 

(2) At the option of the project sponsor, an 
additional quantitative analysis (scenario- 
based estimate) to estimate indirect changes 
in VMT resulting from changes in develop-
ment patterns that are anticipated to occur 
with implementation of the proposed 
project. The resulting environmental bene-
fits would be calculated, monetized, and 
compared to the annualized federal share of 
the project. 

Small Starts Local Financial Commitment 

If the Small Starts project sponsor can 
demonstrate the following, the project will 
qualify for a highly simplified financial eval-
uation: 

(a) A reasonable plan to secure funding for 
the local share of capital costs or sufficient 
available funds for the local share; 

(b) The additional operating and mainte-
nance cost to the agency of the proposed 
Small Starts project is less than 5 percent of 
the project sponsor’s existing operating 
budget; and 

(c) The project sponsor is in reasonably 
good financial condition, as demonstrated by 
the past three years’ audited financial state-
ments. 

Small Starts projects that meet these 
measures and request greater than 50 percent 
Small Starts funding would receive a local 
financial commitment rating of ‘‘Medium.’’ 
Small Starts projects that request 50 percent 
or less in Small Starts funding would receive 
a ‘‘High’’ rating for local financial commit-
ment. 

FTA will use the following measures to 
evaluate the local financial commitment to 
a proposed Small Starts project if it cannot 
meet the conditions listed above: 

(a) The proposed share of total project 
costs from sources other than Small Starts 
funds, including other Federal transpor-
tation funds and the local match required by 
Federal law; 

(b) The current financial condition, both 
capital and operating, of the project sponsor; 
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(c) The commitment of funds for both the 
proposed project and the ongoing operation 
and maintenance of the project sponsor’s 
system once the project is built. 

(d) The reasonableness of the financial 
plan, including planning assumptions, cost 
estimates, and the capacity to withstand 
funding shortfalls or cost overruns. 

PART 613—METROPOLITAN AND 
STATEWIDE AND NONMETRO-
POLITAN PLANNING 

Subpart A—Metropolitan Transportation 
Planning and Programming 

Sec. 
613.100 Metropolitan transportation plan-

ning and programming. 

Subpart B—Statewide and Nonmetropoli-
tan Transportation Planning and Pro-
gramming 

613.200 Statewide and nonmetropolitan 
transportation planning and program-
ming. 

AUTHORITY: 23 U.S.C. 134, 135, and 217(g); 42 
U.S.C. 3334, 4233, 4332, 7410 et seq.; 49 U.S.C. 
5303–5306, 5323(k); and 49 CFR 1.91(a) and 
21.7(a). 

SOURCE: 81 FR 34164, May 27, 2016, unless 
otherwise noted. 

Subpart A—Metropolitan Transpor-
tation Planning and Program-
ming 

§ 613.100 Metropolitan transportation 
planning and programming. 

The regulations in 23 CFR part 450, 
subpart C, shall be followed in com-
plying with the requirements of this 
subpart. The definitions in 23 CFR part 
450, subpart A, shall apply. 

Subpart B—Statewide and Non-
metropolitan Transportation 
Planning and Programming 

§ 613.200 Statewide and nonmetropoli-
tan transportation planning and 
programming. 

The regulations in 23 CFR part 450, 
subpart B, shall be followed in com-
plying with the requirements of this 
subpart. The definitions in 23 CFR part 
450, subpart A, shall apply. 

PART 622—ENVIRONMENTAL IM-
PACT AND RELATED PROCE-
DURES 

Subpart A—Environmental Procedures 

Sec. 
622.101 Cross-reference to procedures. 

Subpart B [Reserved] 

Subpart C—Requirements for Energy 
Assessments 

622.301 Buildings. 

Subpart A—Environmental 
Procedures 

AUTHORITY: 42 U.S.C. 4321 et seq.; 49 U.S.C. 
303 and 5323(q); 23 U.S.C. 139 and 326; Pub. L. 
109–59, 119 Stat. 1144, Sections 6002 and 6010; 
40 CFR parts 1500–1508; 49 CFR 1.81; Pub. L. 
112–141, 126 Stat. 405, Sections 1315, 1316, 1317, 
1318, and 1319; and Pub. L. 114–94, 129 Stat. 
1312, Sections 1314 and 1432. 

§ 622.101 Cross-reference to proce-
dures. 

The procedures for complying with 
the National Environmental Policy Act 
of 1969, as amended (42 U.S.C. 4321 et 
seq.), and related statutes, regulations, 
and orders are set forth in part 771 of 
title 23 of the Code of Federal Regula-
tions. The procedures for complying 
with 49 U.S.C. 303, commonly known as 
‘‘Section 4(f),’’ are set forth in part 774 
of title 23 of the Code of Federal Regu-
lations. The procedures for complying 
with the surface transportation project 
delivery program application require-
ments and termination are set forth in 
part 773 of title 23 of the Code of Fed-
eral Regulations. 

[79 FR 55403, Sept. 16, 2014] 

Subpart B [Reserved] 

Subpart C—Requirements for 
Energy Assessments 

AUTHORITY: Sec. 403(b), Pub. L. 95–620; E.O. 
12185. 

§ 622.301 Buildings. 
(a) FTA assistance for the construc-

tion, reconstruction, or modification of 
buildings for which applications are 
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submitted to FTA after October 1, 1980, 
will be approved only after the comple-
tion of an energy assessment. An en-
ergy assessment shall consist of an 
analysis of the total energy require-
ments of a building, within the scope of 
the proposed construction activity and 
at a level of detail appropriate to that 
scope, which considers: 

(1) Overall design of the facility or 
modification, and alternative designs; 

(2) Materials and techniques used in 
construction or rehabilitation; 

(3) Special or innovative conserva-
tion features that may be used; 

(4) Fuel requirements for heating, 
cooling, and operations essential to the 
function of the structure, projected 
over the life of the facility and includ-
ing projected costs of this fuel; and 

(5) Kind of energy to be used, includ-
ing: 

(i) Consideration of opportunities for 
using fuels other than petroleum and 
natural gas, and 

(ii) Consideration of using alter-
native, renewable energy sources. 

(b) Compliance with the require-
ments of paragraph (a) of this section 
shall be documented as part of the En-
vironmental Assessment or Environ-
mental Impact Statement for projects 
which are subject to a requirement for 
one. Projects for which there is no en-
vironmental assessment or EIS shall 
document compliance by submission of 
appropriate material with the applica-
tion for FTA assistance for actual con-
struction. 

(c) The cost of undertaking and docu-
menting an energy assessment may be 
eligible for FTA participation if the re-
quirements of Federal Management 
Circular 74–4 (A–87) are met. 

(d) This requirement shall not apply 
to projects for which the final project 
application or environmental assess-
ment have been submitted to FTA 
prior to October 1, 1980. 

[45 FR 58038, Aug. 29, 1980] 

PART 625—TRANSIT ASSET 
MANAGEMENT 

Subpart A—General Provisions 

Sec. 
625.1 Purpose. 
625.3 Applicability. 

625.5 Definitions. 

Subpart B—National Transit Asset 
Management System 

625.15 Elements of the National Transit 
Asset Management System. 

625.17 State of good repair principles. 

Subpart C—Transit Asset Management 
Plans 

625.25 Transit Asset Management Plan re-
quirements. 

625.27 Group plans for transit asset manage-
ment. 

625.29 Transit asset management plan: hori-
zon period, amendments, and updates. 

625.31 Implementation deadline. 
625.33 Investment prioritization. 

Subpart D—Performance Management 

625.41 Standards for measuring the condi-
tion of capital assets. 

625.43 SGR performance measures for cap-
ital assets. 

625.45 Setting performance targets for cap-
ital assets. 

Subpart E—Recordkeeping and Reporting 
Requirements for Transit Asset Man-
agement 

625.53 Recordkeeping for transit asset man-
agement 

625.55 Annual reporting for transit asset 
management 

APPENDIX A TO PART 625—ASSET CATEGORIES, 
ASSET CLASSES, AND INDIVIDUAL ASSETS 

APPENDIX B TO PART 625—RELATIONSHIP 
AMONGST SGR PERFORMANCE MEASURES, 
SGR DEFINITION, AND SGR PRINCIPLES 

APPENDIX C TO PART 625—ASSETS INCLUDED 
IN NATIONAL TAM SYSTEM PROVISIONS 

AUTHORITY: Sec. 20019 of Pub. L. 112–141, 126 
Stat. 707, 49 U.S.C. 5326; Sec. 20025(a) of Pub. 
L. 112–141, 126 Stat, 718, 49 CFR 1.91. 

SOURCE: 81 FR 48962, July 26, 2016, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 625.1 Purpose. 
This part carries out the mandate of 

49 U.S.C. 5326 for transit asset manage-
ment. This part establishes a National 
Transit Asset Management (TAM) Sys-
tem to monitor and manage public 
transportation capital assets to en-
hance safety, reduce maintenance 
costs, increase reliability, and improve 
performance. 
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§ 625.3 Applicability. 

This part applies to all recipients and 
subrecipients of Federal financial as-
sistance under 49 U.S.C. Chapter 53 
that own, operate, or manage capital 
assets used for providing public trans-
portation. 

§ 625.5 Definitions. 

All terms defined in 49 U.S.C. Chap-
ter 53 are incorporated into this part 
by reference. The following terms also 
apply to this part: 

Accountable Executive means a single, 
identifiable person who has ultimate 
responsibility for carrying out the safe-
ty management system of a public 
transportation agency; responsibility 
for carrying out transit asset manage-
ment practices; and control or direc-
tion over the human and capital re-
sources needed to develop and maintain 
both the agency’s public transpor-
tation agency safety plan, in accord-
ance with 49 U.S.C. 5329(d), and the 
agency’s transit asset management 
plan in accordance with 49 U.S.C. 5326. 

Asset category means a grouping of 
asset classes, including a grouping of 
equipment, a grouping of rolling stock, 
a grouping of infrastructure, and a 
grouping of facilities. See Appendix A 
to this part. 

Asset class means a subgroup of cap-
ital assets within an asset category. 
For example, buses, trolleys, and cut-
away vans are all asset classes within 
the rolling stock asset category. See 
Appendix A to this part. 

Asset inventory means a register of 
capital assets, and information about 
those assets. 

Capital asset means a unit of rolling 
stock, a facility, a unit of equipment, 
or an element of infrastructure used 
for providing public transportation. 

Decision support tool means an ana-
lytic process or methodology: 

(1) To help prioritize projects to im-
prove and maintain the state of good 
repair of capital assets within a public 
transportation system, based on avail-
able condition data and objective cri-
teria; or 

(2) To assess financial needs for asset 
investments over time. 

Direct recipient means an entity that 
receives Federal financial assistance 

directly from the Federal Transit Ad-
ministration. 

Equipment means an article of non-
expendable, tangible property having a 
useful life of at least one year. 

Exclusive-use maintenance facility 
means a maintenance facility that is 
not commercial and either owned by a 
transit provider or used for servicing 
their vehicles. 

Facility means a building or structure 
that is used in providing public trans-
portation. 

Full level of performance means the 
objective standard established by FTA 
for determining whether a capital asset 
is in a state of good repair. 

Group TAM plan means a single TAM 
plan that is developed by a sponsor on 
behalf of at least one tier II provider. 

Horizon period means the fixed period 
of time within which a transit provider 
will evaluate the performance of its 
TAM plan. 

Implementation strategy means a tran-
sit provider’s approach to carrying out 
TAM practices, including establishing 
a schedule, accountabilities, tasks, de-
pendencies, and roles and responsibil-
ities. 

Infrastructure means the underlying 
framework or structures that support a 
public transportation system. 

Investment prioritization means a tran-
sit provider’s ranking of capital 
projects or programs to achieve or 
maintain a state of good repair. An in-
vestment prioritization is based on fi-
nancial resources from all sources that 
a transit provider reasonably antici-
pates will be available over the TAM 
plan horizon period. 

Key asset management activities means 
a list of activities that a transit pro-
vider determines are critical to achiev-
ing its TAM goals. 

Life-cycle cost means the cost of man-
aging an asset over its whole life. 

Participant means a tier II provider 
that participates in a group TAM plan. 

Performance Measure means an ex-
pression based on a quantifiable indi-
cator of performance or condition that 
is used to establish targets and to as-
sess progress toward meeting the es-
tablished targets (e.g., a measure for 
on-time performance is the percent of 
trains that arrive on time, and a cor-
responding quantifiable indicator of 
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performance or condition is an arith-
metic difference between scheduled and 
actual arrival time for each train). 

Performance target means a quantifi-
able level of performance or condition, 
expressed as a value for the measure, 
to be achieved within a time period re-
quired by the Federal Transit Adminis-
tration (FTA). 

Public transportation system means the 
entirety of a transit provider’s oper-
ations, including the services provided 
through contractors. 

Public transportation agency safety 
plan means a transit provider’s docu-
mented comprehensive agency safety 
plan that is required by 49 U.S.C. 5329. 

Recipient means an entity that re-
ceives Federal financial assistance 
under 49 U.S.C. Chapter 53, either di-
rectly from FTA or as a subrecipient. 

Rolling stock means a revenue vehicle 
used in providing public transpor-
tation, including vehicles used for car-
rying passengers on fare-free services. 

Service vehicle means a unit of equip-
ment that is used primarily either to 
support maintenance and repair work 
for a public transportation system or 
for delivery of materials, equipment, or 
tools. 

Sponsor means a State, a designated 
recipient, or a direct recipient that de-
velops a group TAM for at least one 
tier II provider. 

State of good repair (SGR) means the 
condition in which a capital asset is 
able to operate at a full level of per-
formance. 

Subrecipient means an entity that re-
ceives Federal transit grant funds indi-
rectly through a State or a direct re-
cipient. 

TERM scale means the five (5) cat-
egory rating system used in the Fed-
eral Transit Administration’s Transit 
Economic Requirements Model (TERM) 
to describe the condition of an asset: 
5.0—Excellent, 4.0—Good; 3.0—Ade-
quate, 2.0—Marginal, and 1.0—Poor. 

Tier I provider means a recipient that 
owns, operates, or manages either (1) 
one hundred and one (101) or more vehi-
cles in revenue service during peak reg-
ular service across all fixed route 
modes or in any one non-fixed route 
mode, or (2) rail transit. 

Tier II provider means a recipient that 
owns, operates, or manages (1) one hun-

dred (100) or fewer vehicles in revenue 
service during peak regular service 
across all non-rail fixed route modes or 
in any one non-fixed route mode, (2) a 
subrecipient under the 5311 Rural Area 
Formula Program, (3) or any American 
Indian tribe. 

Transit asset management (TAM) 
means the strategic and systematic 
practice of procuring, operating, in-
specting, maintaining, rehabilitating, 
and replacing transit capital assets to 
manage their performance, risks, and 
costs over their life cycles, for the pur-
pose of providing safe, cost-effective, 
and reliable public transportation. 

Transit asset management (TAM) plan 
means a plan that includes an inven-
tory of capital assets, a condition as-
sessment of inventoried assets, a deci-
sion support tool, and a prioritization 
of investments. 

Transit asset management (TAM) policy 
means a transit provider’s documented 
commitment to achieving and main-
taining a state of good repair for all of 
its capital assets. The TAM policy de-
fines the transit provider’s TAM objec-
tives and defines and assigns roles and 
responsibilities for meeting those ob-
jectives. 

Transit asset management (TAM) strat-
egy means the approach a transit pro-
vider takes to carry out its policy for 
TAM, including its objectives and per-
formance targets. 

Transit asset management system 
means a strategic and systematic proc-
ess of operating, maintaining, and im-
proving public transportation capital 
assets effectively, throughout the life 
cycles of those assets. 

Transit provider (provider) means a re-
cipient or subrecipient of Federal fi-
nancial assistance under 49 U.S.C. 
chapter 53 that owns, operates, or man-
ages capital assets used in providing 
public transportation. 

Useful life means either the expected 
life cycle of a capital asset or the ac-
ceptable period of use in service deter-
mined by FTA. 

Useful life benchmark (ULB) means 
the expected life cycle or the accept-
able period of use in service for a cap-
ital asset, as determined by a transit 
provider, or the default benchmark 
provided by FTA. 
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Subpart B—National Transit Asset 
Management System 

§ 625.15 Elements of the National 
Transit Asset Management System. 

The National TAM System includes 
the following elements: 

(a) The definition of state of good re-
pair, which includes objective stand-
ards for measuring the condition of 
capital assets, in accordance with sub-
part D of this part; 

(b) Performance measures for capital 
assets and a requirement that a pro-
vider and a group TAM plan sponsor es-
tablish performance targets for im-
proving the condition of capital assets, 
in accordance with subpart D of this 
part; 

(c) A requirement that a provider de-
velop and carry out a TAM plan, in ac-
cordance with subpart C of this part, 

(d) Reporting requirements in accord-
ance with subpart E of this part; and 

(e) Analytical processes and decision 
support tools developed or rec-
ommended by FTA. 

§ 625.17 State of good repair prin-
ciples. 

(a) A capital asset is in a state of 
good repair if it is in a condition suffi-
cient for the asset to operate at a full 
level of performance. In determining 
whether a capital asset is in a state of 
good repair, a provider must consider 
the state of good repair standards 
under subpart D of this part. 

(b) An individual capital asset may 
operate at a full level of performance 
regardless of whether or not other cap-
ital assets within a public transpor-
tation system are in a state of good re-
pair. 

(c) A provider’s Accountable Execu-
tive must balance transit asset man-
agement, safety, day-to-day oper-
ations, and expansion needs in approv-
ing and carrying out a TAM plan and a 
public transportation agency safety 
plan. 

Subpart C—Transit Asset 
Management Plans 

§ 625.25 Transit Asset Management 
Plan requirements. 

(a) General. (1) Each tier I provider 
must develop and carry out a TAM 

plan that includes each element under 
paragraph (b) of this section. 

(2) Each tier II provider must develop 
its own TAM plan or participate in a 
group TAM plan. A tier II provider’s 
TAM plan and a group TAM plan only 
must include elements under para-
graphs (b)(1) through (4) of this section. 

(3) A provider’s Accountable Execu-
tive is ultimately responsible for en-
suring that a TAM plan is developed 
and carried out in accordance with this 
part. 

(b) Transit asset management plan ele-
ments. Except as provided in paragraph 
(a)(3) of this section, a TAM plan must 
include the following elements: 

(1) An inventory of the number and 
type of capital assets. The inventory 
must include all capital assets that a 
provider owns, except equipment with 
an acquisition value under $50,000 that 
is not a service vehicle. An inventory 
also must include third-party owned or 
jointly procured exclusive-use mainte-
nance facilities, passenger station fa-
cilities, administrative facilities, roll-
ing stock, and guideway infrastructure 
used by a provider in the provision of 
public transportation. The asset inven-
tory must be organized at a level of de-
tail commensurate with the level of de-
tail in the provider’s program of cap-
ital projects; 

(2) A condition assessment of those 
inventoried assets for which a provider 
has direct capital responsibility. A con-
dition assessment must generate infor-
mation in a level of detail sufficient to 
monitor and predict the performance of 
the assets and to inform the invest-
ment prioritization; 

(3) A description of analytical proc-
esses or decision-support tools that a 
provider uses to estimate capital in-
vestment needs over time and develop 
its investment prioritization; 

(4) A provider’s project-based 
prioritization of investments, devel-
oped in accordance with § 625.33 of this 
part; 

(5) A provider’s TAM and SGR policy; 
(6) A provider’s TAM plan implemen-

tation strategy; 
(7) A description of key TAM activi-

ties that a provider intends to engage 
in over the TAM plan horizon period; 

(8) A summary or list of the re-
sources, including personnel, that a 
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provider needs to develop and carry out 
the TAM plan; and 

(9) An outline of how a provider will 
monitor, update, and evaluate, as need-
ed, its TAM plan and related business 
practices, to ensure the continuous im-
provement of its TAM practices. 

§ 625.27 Group plans for transit asset 
management. 

(a) Responsibilities of a group TAM 
plan sponsor. (1) A sponsor must de-
velop a group TAM plan for its tier II 
provider subrecipients, except those 
subrecipients that are also direct re-
cipients under the 49 U.S.C. 5307 Urban-
ized Area Formula Grant Program. The 
group TAM plan must include a list of 
those subrecipients that are partici-
pating in the plan. 

(2) A sponsor must comply with the 
requirements of this part for a TAM 
plan when developing a group TAM 
plan. 

(3) A sponsor must coordinate the de-
velopment of a group TAM plan with 
each participant’s Accountable Execu-
tive. 

(4) A sponsor must make the com-
pleted group TAM plan available to all 
participants in a format that is easily 
accessible. 

(b) Responsibilities of a group TAM 
plan participant. (1) A tier II provider 
may participate in only one group 
TAM plan. 

(2) A tier II provider must provide 
written notification to a sponsor if it 
chooses to opt-out of a group TAM 
plan. A provider that opts-out of a 
group TAM plan must either develop 
its own TAM plan or participate in an-
other sponsor’s group TAM plan. 

(3) A participant must provide a 
sponsor with any information that is 
necessary and relevant to the develop-
ment of a group TAM plan. 

§ 625.29 Transit asset management 
plan: horizon period, amendments, 
and updates. 

(a) Horizon period. A TAM plan must 
cover a horizon period of at least four 
(4) years. 

(b) Amendments. A provider may up-
date its TAM plan at any time during 
the TAM plan horizon period. A pro-
vider should amend its TAM plan 
whenever there is a significant change 

to the asset inventory, condition as-
sessments, or investment prioritization 
that the provider did not reasonably 
anticipate during the development of 
the TAM plan. 

(c) Updates. A provider must update 
its entire TAM plan at least once every 
four (4) years. A provider’s TAM plan 
update should coincide with the plan-
ning cycle for the relevant Transpor-
tation Improvement Program or State-
wide Transportation Improvement Pro-
gram. 

§ 625.31 Implementation deadline. 
(a) A provider’s initial TAM plan 

must be completed no later than two 
years after October 1, 2016. 

(b) A provider may submit in writing 
to FTA a request to extend the imple-
mentation deadline. FTA must receive 
an extension request before the imple-
mentation deadline and will consider 
all requests on a case-by-case basis. 

§ 625.33 Investment prioritization. 
(a) A TAM plan must include an in-

vestment prioritization that identifies 
a provider’s programs and projects to 
improve or manage over the TAM plan 
horizon period the state of good repair 
of capital assets for which the provider 
has direct capital responsibility. 

(b) A provider must rank projects to 
improve or manage the state of good 
repair of capital assets in order of pri-
ority and anticipated project year. 

(c) A provider’s project rankings 
must be consistent with its TAM policy 
and strategies. 

(d) When developing an investment 
prioritization, a provider must give due 
consideration to those state of good re-
pair projects to improve that pose an 
identified unacceptable safety risk 
when developing its investment 
prioritization. 

(e) When developing an investment 
prioritization, a provider must take 
into consideration its estimation of 
funding levels from all available 
sources that it reasonably expects will 
be available in each fiscal year during 
the TAM plan horizon period. 

(f) When developing its investment 
prioritization, a provider must take 
into consideration requirements under 
49 CFR 37.161 and 37.163 concerning 
maintenance of accessible features and 
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the requirements under 49 CFR 37.43 
concerning alteration of transportation 
facilities. 

Subpart D—Performance 
Management 

§ 625.41 Standards for measuring the 
condition of capital assets. 

A capital asset is in a state of good 
repair if it meets the following objec-
tive standards— 

(a) The capital asset is able to per-
form its designed function; 

(b) The use of the asset in its current 
condition does not pose an identified 
unacceptable safety risk; and 

(c) The life-cycle investment needs of 
the asset have been met or recovered, 
including all scheduled maintenance, 
rehabilitation, and replacements. 

§ 625.43 SGR performance measures 
for capital assets. 

(a) Equipment: (non-revenue) service 
vehicles. The performance measure for 
non-revenue, support-service and main-
tenance vehicles equipment is the per-
centage of those vehicles that have ei-
ther met or exceeded their ULB. 

(b) Rolling stock. The performance 
measure for rolling stock is the per-
centage of revenue vehicles within a 
particular asset class that have either 
met or exceeded their ULB. 

(c) Infrastructure: rail fixed-guideway, 
track, signals, and systems. The perform-
ance measure for rail fixed-guideway, 
track, signals, and systems is the per-
centage of track segments with per-
formance restrictions. 

(d) Facilities. The performance meas-
ure for facilities is the percentage of 
facilities within an asset class, rated 
below condition 3 on the TERM scale. 

§ 625.45 Setting performance targets 
for capital assets. 

(a) General. (1) A provider must set 
one or more performance targets for 
each applicable performance measure. 

(2) A provider must set a performance 
target based on realistic expectations, 
and both the most recent data avail-
able and the financial resources from 
all sources that the provider reason-
ably expects will be available during 
the TAM plan horizon period. 

(b) Timeline for target setting. (1) With-
in three months after the effective date 
of this part, a provider must set per-
formance targets for the following fis-
cal year for each asset class included in 
its TAM plan. 

(2) At least once every fiscal year 
after initial targets are set, a provider 
must set performance targets for the 
following fiscal year. 

(c) Role of the accountable executive. A 
provider’s Accountable Executive must 
approve each annual performance tar-
get. 

(d) Setting performance targets for 
group plan participants. (1) A Sponsor 
must set one or more unified perform-
ance targets for each asset class re-
flected in the group TAM plan in ac-
cordance with paragraphs (a)(2) and (b) 
of this section. 

(2) To the extent practicable, a Spon-
sor must coordinate its unified per-
formance targets with each partici-
pant’s Accountable Executive. 

(e) Coordination with metropolitan, 
statewide and non-metropolitan planning 
processes. To the maximum extent prac-
ticable, a provider and Sponsor must 
coordinate with States and Metropoli-
tan Planning Organizations in the se-
lection of State and Metropolitan 
Planning Organization performance 
targets. 

Subpart E—Recordkeeping and 
Reporting Requirements for 
Transit Asset Management 

§ 625.53 Recordkeeping for transit 
asset management. 

(a) At all times, each provider must 
maintain records and documents that 
support, and set forth in full, its TAM 
plan. 

(b) A provider must make its TAM 
plan, any supporting records or docu-
ments performance targets, investment 
strategies, and the annual condition 
assessment report available to a State 
and Metropolitan Planning Organiza-
tion that provides funding to the pro-
vider to aid in the planning process. 

§ 625.55 Annual reporting for transit 
asset management. 

(a) Each provider must submit the 
following reports: 
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(1) An annual data report to FTA’s 
National Transit Database that re-
flects the SGR performance targets for 
the following year and condition infor-
mation for the provider’s public trans-
portation system. 

(2) An annual narrative report to the 
National Transit Database that pro-
vides a description of any change in the 
condition of the provider’s transit sys-
tem from the previous year and de-
scribes the progress made during the 
year to meet the performance targets 
set in the previous reporting year. 

(b) A Sponsor must submit one con-
solidated annual data report and one 
consolidated annual narrative report, 
as described in paragraph (a)(1) and (2) 
of this section, to the National Transit 
Database on behalf of its participants. 

APPENDIX A TO PART 625—ASSET CAT-
EGORIES, ASSET CLASSES, AND INDI-
VIDUAL ASSETS 

EXAMPLE of asset categories, asset class-
es, and individual assets: 
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APPENDIX B TO PART 625—RELATIONSHIP 
AMONGST SGR PERFORMANCE MEAS-
URES, SGR DEFINITION, AND SGR 
PRINCIPLES 

EXAMPLE Relationship amongst SGR per-
formance measures, SGR definition, and 
SGR principles: 

(a) A tier I provider has a TAM asset in-
ventory containing, in total across all 
modes, over 150 revenue vehicles in peak rev-
enue service, no rail fixed guideway, mul-
tiple passenger and exclusive use mainte-
nance facilities, and various pieces of equip-

ment over $50,000. Their asset inventory is 
itemized at the level of detail they use in 
their capital program of projects; it also in-
cludes capital assets they do not own but 
use. The provider conducts condition assess-
ments on those assets in its inventory for 
which it has direct financial responsibility. 
The results of the condition assessment indi-
cate that there is an identified unacceptable 
safety risk in the deteriorated condition of 
one of their non-revenue service vehicles, 
but that the non-revenue service vehicles are 
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being used as designed. The condition assess-
ment results show the provider that one non- 
revenue service vehicle is not in SGR. 

(b) The condition assessment results also 
inform the investment prioritization proc-
ess, which for this provider is a regression 
analysis in a spreadsheet software program. 
The provider’s criteria, as well as their 
weightings, are locally determined to 
produce the ranked list of programs and 
projects in their investment prioritization. 
The provider batches its projects by low, me-
dium or high priority, identifying in which 
funding year each project will proceed. The 
provider has elected to use the ULB defaults, 
provided by FTA, for each of their modes 
until such time as they have resources and 
expertise to develop customized ULBs. 

(c) The provider separates assets within 
each asset category by class to determine 
their current performance measure metric. 
For example, the equipment listed in its 
TAM asset inventory includes HVAC equip-
ment and service vehicles; however, the SGR 
performance metric for the equipment cat-
egory only requires the non-revenue vehicle 
metrics. Thus, the provider measures only 
non-revenue vehicles that exceed the default 
ULB for the modes they own, operate, or 
manage. This metric is the baseline the pro-
vider uses to determine its target for the 
forthcoming year. 

(d) The provider’s equipment baseline, its 
investment priorities that show minimal 

funding for non-revenue vehicles over the 
next 4 years, and its TAM policies, strategies 
and key asset management activities are 
used to project its target for the equipment 
category. Since one of its non-revenue serv-
ice vehicles indicated an unacceptable safety 
risk, it is elevated in the investment 
prioritization for maintenance or replace-
ment. The provider’s target may indicate a 
decline in the condition of their equipment 
overall, but it addresses the unacceptable 
safety risk as an immediate priority. 

(e) The cyclic nature of investment 
prioritization and SGR performance target 
setting requires the provider to go through 
the process more than once to settle on the 
balance of priorities and targets that best re-
flects its local needs and funding availability 
from all sources. The provider’s accountable 
executive has ultimate responsibility for ac-
cepting and approving the TAM plan and 
SGR targets. The targets are then submit to 
the NTD and shared with the provider’s plan-
ning organization. The narrative report, 
which describes the SGR performance meas-
ure metrics, is also submitted to the NTD. 

APPENDIX C TO PART 625—ASSETS IN-
CLUDED IN NATIONAL TAM SYSTEM 
PROVISIONS 

Table 1—Assets Included in National TAM 
System Provisions 
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Table 2—EXAMPLE of Multiple SGR 
Performance Targets for a Sample Fleet 
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PART 630—NATIONAL TRANSIT 
DATABASE 

Subpart A—General 

Sec. 
630.1 Purpose. 
630.2 Scope. 
630.3 Definitions. 
630.4 Requirements. 
630.5 Failure to report data. 
630.6 Late and incomplete reports. 
630.7 Failure to respond to questions. 
630.8 Questionable data items. 
630.9 Notice of FTA action. 
630.10 Waiver of reporting requirements. 
630.11 Data adjustments. 

AUTHORITY: 49 U.S.C. 5335. 

SOURCE: 72 FR 68761, Dec. 6, 2007, unless 
otherwise noted. 

§ 630.1 Purpose. 
The purpose of this part is to pre-

scribe requirements and procedures 
necessary for compliance with the Na-
tional Transit Database Reporting Sys-
tem and Uniform System of Accounts, 
as mandated by 49 U.S.C. 5335, and to 
set forth the procedures for addressing 
a reporting entity’s failure to comply 
with these requirements. 

§ 630.2 Scope. 
This part applies to all applicants 

for, and any person that receives bene-
fits directly from, a grant under 49 
U.S.C. 5307 or 5311. 

§ 630.3 Definitions. 
(a) Except as otherwise provided, 

terms defined in 49 U.S.C. 5302 et seq. 
apply to this part. 

(b) Except as otherwise provided, 
terms defined in the current editions of 
the National Transit Database Report-
ing Manuals and the NTD Uniform Sys-
tem of Accounts are used in this part 
as so defined. 

(c) For purposes of this part: 
Administrator means the Federal 

Transit Administrator or the Adminis-
trator’s designee. 

Applicant means an entity seeking 
Federal financial assistance under 49 
U.S.C. chapter 53. 

Assistance means Federal financial 
assistance for the planning, acquisi-
tion, construction, or operation of pub-
lic transportation services. 

Beneficiary means any entity that re-
ceives benefits from assistance under 49 
U.S.C. 5307 or 5311. 

Current edition of the National Tran-
sit Database Reporting Manuals and 
Uniform System of Accounts means 
the most recently issued editions of the 
reference documents. 

Days mean calendar days. 
Reference Document(s) means the cur-

rent editions of the National Transit 
Database Reporting Manuals and Uni-
form System of Accounts. These docu-
ments are subject to periodic revision. 
Beneficiaries and applicants are re-
sponsible for using the current editions 
of the reference documents. 

Reporting entity means an entity re-
quired to provide reports as set forth in 
the reference documents. 

State Department of Transportation 
means the Department of Transpor-
tation of a State of the United States, 
the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, 
American Samoa, or the U.S. Virgin Is-
lands. 

Transit agency means an entity pro-
viding public transportation as defined 
in 49 U.S.C. 5302. 

[72 FR 68761, Dec. 6, 2007, as amended at 81 
FR 48969, July 26, 2016] 

§ 630.4 Requirements. 

(a) National Transit Database Report-
ing System. Each applicant for and ben-
eficiary of Federal financial assistance 
under 49 U.S.C. chapter 53 must comply 
with the applicable requirements of 49 
U.S.C. 5335, as set forth in the reference 
documents. 

(b) Copies. Copies of reference docu-
ments are available from the National 
Transit Database Web site located at 
http://www.ntdprogram.gov. These ref-
erence documents are subject to peri-
odic revision. Revisions of reference 
documents will be posted on the Na-
tional Transit Database Web site and a 
notice of any significant changes to the 
reporting requirements specified in 
these reference documents will be pub-
lished in the FEDERAL REGISTER. 

[72 FR 68761, Dec. 6, 2007, as amended at 81 
FR 48970, July 26, 2016] 
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§ 630.5 Failure to report data. 
Failure to report data in accordance 

with this part may result in the non-
compliant reporting entity being ineli-
gible to receive any funding under 49 
U.S.C. chapter 53, directly or indi-
rectly, until such time as a report is 
filed in accordance with this part. 

[81 FR 48970, July 26, 2016] 

§ 630.6 Late and incomplete reports. 
(a) Late reports. Each reporting entity 

shall ensure that FTA receives its re-
port by the due dates prescribed in the 
reference documents. A reporting enti-
ty may request a 30 day extension to 
submit its report. FTA will treat a fail-
ure to submit the required report by 
the due date or the extension date as 
failure to report data under § 630.5. 

(b) Incomplete reports. FTA will treat 
an NTD submission that does not con-
tain all of the required data; or does 
not contain the required certifications, 
where applicable; or that is not in sub-
stantial conformance with the defini-
tions, procedures, and format require-
ments set out in the reference docu-
ments as a failure to report data under 
§ 630.5, unless the reporting entity has 
exhausted all possibilities for obtain-
ing this information. 

§ 630.7 Failure to respond to questions. 
FTA will review each NTD submis-

sion to verify the reasonableness of the 
data submitted. If any of the data do 
not appear reasonable, FTA will notify 
the reporting entity of this fact in 
writing, and request written justifica-
tion from the reporting entity to either 
document the accuracy of the ques-
tioned data, or to revise the questioned 
data with a more accurate submission. 
Failure of a reporting entity to make a 
good-faith written response to this re-
quest will be treated as a failure to re-
port data under § 630.5. 

§ 630.8 Questionable data items. 
FTA may enter a zero, or adjust any 

questionable data item(s), in any re-
porting entity’s NTD submission that 
is used in computing the Section 5307 
apportionment. These adjustments 
may be made if any data appears to be 
inaccurate, have not been collected and 
reported in accordance with FTA ref-

erence documents, or if there is not 
adequate documentation and a reliable 
recordkeeping system. 

§ 630.9 Notice of FTA action. 
Before taking final action under 

§§ 630.5 or 630.8, FTA will transmit a 
written request to the reporting entity 
to provide the necessary information 
within a specified reasonable period of 
time. FTA will advise the reporting en-
tity of its final decision. 

§ 630.10 Waiver of reporting require-
ments. 

Waivers of one or more sections of 
the reporting requirements may be 
granted at the discretion of the Admin-
istrator on a written showing that the 
party seeking the waiver cannot fur-
nish the required data without unrea-
sonable expense and inconvenience. 
Each waiver will be for a specified pe-
riod of time. 

§ 630.11 Data adjustments. 
Errors in the data used in making 

the Section 5307 apportionment may be 
discovered after any particular year’s 
apportionment is completed. If so, FTA 
shall make adjustments to correct 
these errors in a subsequent year’s ap-
portionment to the extent feasible. 

PART 633—PROJECT 
MANAGEMENT OVERSIGHT 

Subpart A—General Provisions 

Sec. 
633.1 Purpose. 
633.3 Scope. 
633.5 Definitions. 

Subpart B—Project Management Oversight 
Services 

633.11 Covered projects. 
633.13 Initiation of PMO services. 
633.15 Access to information. 
633.17 PMO contractor eligibility. 
633.19 Financing the PMO program. 

Subpart C—Project Management Plans 

633.21 Basic requirement. 
633.23 FTA review of PMP. 
633.25 Contents of a project management 

plan. 
633.27 Implementation of a project manage-

ment plan. 
633.29 PMP waivers. 
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AUTHORITY: 49 U.S.C. 1601 et. seq., 1619. 

SOURCE: 54 FR 36711, Sept. 1, 1989, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 633.1 Purpose. 
This part implements section 324 of 

the Surface Transportation and Uni-
form Relocation Assistance Act of 1987 
(Pub. L. 100–17), which added section 23 
to the FT Act. The part provides for a 
two-part program for major capital 
projects receiving assistance from the 
agency. First, subpart B discusses 
project management oversight, de-
signed primarily to aid FTA in its role 
of ensuring successful implementation 
of federally-funded projects. Second, 
subpart C discusses the project man-
agement plan (PMP) required of all 
major capital projects. The PMP is de-
signed to enhance the recipient’s plan-
ning and implementation efforts and to 
assist FTA’s grant application analysis 
efforts. 

§ 633.3 Scope. 
This rule applies to a recipient of 

Federal financial assistance under-
taking a major capital project using 
funds made available under: 

(a) Sections 3, 9, or 18 of the Federal 
Mass Transit Act of 1964, as amended; 

(b) 23 U.S.C. 103(e)(4); or 
(c) Section 14(b) of the National Cap-

ital Transportation Amendments of 
1979 (93 Stat. 1320, Pub. L. 96–184). 

§ 633.5 Definitions. 
As used in this part: 
Administrator means the Adminis-

trator of the Federal Transit Adminis-
tration or the Administrator’s des-
ignee. 

Days means calendar days. 
Fixed guideway means any public 

transportation facility which utilizes 
and occupies a separate right-of-way or 
rails. This includes, but is not limited 
to, rapid rail, light rail, commuter rail, 
automated guideway transit, people 
movers, and exclusive facilities for 
buses and other high occupancy vehi-
cles. 

Full funding agreement means a writ-
ten agreement between FTA and a re-
cipient that establishes a financial 

ceiling with respect to the Govern-
ment’s participation in a project; sets 
forth the scope of a project; and sets 
forth the mutual understanding, terms, 
and conditions relating to the con-
struction and management of a project. 

Major capital project means a project 
that: 

(1) Involves the construction of a new 
fixed guideway or extension of an exist-
ing fixed guideway; 

(2) Involves the rehabilitation or 
modernization of an existing fixed 
guideway with a total project cost in 
excess of $100 million; or 

(3) The Administrator determines is a 
major capital project because the 
project management oversight pro-
gram will benefit specifically the agen-
cy or the recipient. Typically, this 
means a project that: 

(i) Generally is expected to have a 
total project cost in excess of $100 mil-
lion or more to construct; 

(ii) Is not exclusively for the routine 
acquisition, maintenance, or rehabili-
tation of vehicles or other rolling 
stock; 

(iii) Involves new technology; 
(iv) Is of a unique nature for the re-

cipient; or 
(v) Involves a recipient whose past 

experience indicates to the agency the 
appropriateness of the extension of this 
program. 

Project management oversight means 
the monitoring of a major capital 
project’s progress to determine wheth-
er a project is on time, within budget, 
in conformance with design criteria, 
constructed to approved plans and 
specifications and is efficiently and ef-
fectively implemented. 

Project management plan means a 
written document prepared by a recipi-
ent that explicitly defines all tasks 
necessary to implement a major cap-
ital project. 

Recipient means a direct recipient of 
Federal financial assistance from FTA. 

FT Act means the Federal Mass Tran-
sit Act of 1964, as amended. 

FTA means the Federal Transit Ad-
ministration. 
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Subpart B—Project Management 
Oversight Services 

§ 633.11 Covered projects. 

The Administrator may contract for 
project management oversight services 
when the following two conditions 
apply: 

(a) The recipient is using funds made 
available under section 3, 9, or 18 of the 
Federal Mass Transit Act of 1964, as 
amended; 23 U.S.C. 103(e)(4); or section 
14(b) of the National Capital Transpor-
tation Amendments of 1979; and 

(b) The project is a ‘‘major capital 
project’’. 

§ 633.13 Initiation of PMO services. 

PMO services will be initiated as 
soon as it is practicable, once the agen-
cy determines this part applies. In 
most cases, this means that PMO will 
begin during the preliminary engineer-
ing phase of the project. However, con-
sistent with other provisions in this 
part, the Administrator may determine 
that a project is a ‘‘major capital 
project’’ at any point during its imple-
mentation. Should this occur, PMO 
will begin as soon as practicable after 
this agency determination. 

§ 633.15 Access to information. 

A recipient of FTA funds for a major 
capital project shall provide the Ad-
ministrator and the PMO contractor 
chosen under this part access to its 
records and construction sites, as rea-
sonably may be required. 

§ 633.17 PMO contractor eligibility. 

(a) Any person or entity may provide 
project management oversight services 
in connection with a major capital 
project, with the following exceptions: 

(1) An entity may not provide PMO 
services for its own project; and 

(2) An entity may not provide PMO 
services for a project if there exists a 
conflict of interest. 

(b) In choosing private sector persons 
or entities to provide project manage-
ment oversight services, FTA uses the 
procurement requirements in the gov-
ernment-wide procurement regula-
tions, found at 48 CFR CH I. 

§ 633.19 Financing the PMO program. 

(a) FTA is authorized to expend up to 
1⁄2 of 1 percent of the funds made avail-
able each fiscal year under sections 3, 
9, or 18 of the FT Act, 23 U.S.C. 
103(e)(4), or section 14(b) of the Na-
tional Capital Transportation Amend-
ments of 1979 (93 Stat. 1320) to contract 
with any person or entity to provide a 
project management oversight service 
in connection with a major capital 
project as defined in this part. 

(b) A contract entered into between 
FTA and a person or entity for project 
management oversight services under 
this part will provide for the payment 
by FTA of 100 percent of the cost of 
carrying out the contract. 

Subpart C—Project Management 
Plans 

§ 633.21 Basic requirement. 

(a) If a project meets the definition 
of major capital project, the recipient 
shall submit a project management 
plan prepared in accordance with 
§ 633.25 of this part, as a condition of 
Federal financial assistance. As a gen-
eral rule, the PMP must be submitted 
during the grant review process and is 
part of FTA’s grant application review. 
This section applies if: 

(1) The project fails under one of the 
automatic major capital investment 
project categories (§ 633.5(1) or (2) of 
this part); or 

(2) FTA makes a determination that 
a project is a major capital project, 
consistent with the definition of major 
capital project in § 633.5. This deter-
mination normally will be made during 
the grant review process. However, 
FTA may make such determination 
after grant approval. 

(b)(1) FTA will notify the recipient 
when it must submit the PMP. Nor-
mally, FTA will notify the recipient 
sometime during the grant review 
process. If FTA determines the project 
is major under its discretionary au-
thority after the grant has been ap-
proved, FTA will inform the recipient 
of its determination as soon as pos-
sible. 
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(2) Once FTA has notified the recipi-
ent that it must submit a plan, the re-
cipient will have a minimum of 90 days 
to submit the plan. 

§ 633.23 FTA review of PMP. 

Within 60 days of receipt of a project 
management plan, the Administrator 
will notify the recipient that: 

(a) The plan is approved; 
(b) The plan is disapproved, including 

the reasons for the disapproval; 
(c) The plan will require modifica-

tion, as specified, before approval; or 
(d) The Administrator has not yet 

completed review of the plan, and state 
when it will be reviewed. 

§ 633.25 Contents of a project manage-
ment plan. 

At a minimum, a recipient’s project 
management plan shall include— 

(a) A description of adequate recipi-
ent staff organization, complete with 
well-defined reporting relationships, 
statements of functional responsibil-
ities, job descriptions, and job quali-
fications; 

(b) A budget covering the project 
management organization, appropriate 
consultants, property acquisition, util-
ity relocation, systems demonstration 
staff, audits, and such miscellaneous 
costs as the recipient may be prepared 
to justify; 

(c) A construction schedule; 
(d) A document control procedure 

and recordkeeping system; 
(e) A change order procedure which 

includes a documented, systematic ap-
proach to the handling of construction 
change orders; 

(f) A description of organizational 
structures, management skills, and 
staffing levels required throughout the 
construction phase; 

(g) Quality control and quality assur-
ance programs which define functions, 
procedures, and responsibilities for 
construction and for system installa-
tion and integration of system compo-
nents; 

(h) Material testing policies and pro-
cedures; 

(i) Plan for internal reporting re-
quirements including cost and schedule 
control procedures; and 

(j) Criteria and procedures to be used 
for testing the operational system or 
its major components; 

§ 633.27 Implementation of a project 
management plan. 

(a) Upon approval of a project man-
agement plan by the Administrator the 
recipient shall begin implementing the 
plan. 

(b) If a recipient must modify an ap-
proved project management plan, the 
recipient shall submit the proposed 
changes to the Administrator along 
with an explanation of the need for the 
changes. 

(c) A recipient shall submit periodic 
updates of the project management 
plan to the Administrator. Such up-
dates shall include, but not be limited 
to: 

(1) Project budget; 
(2) Project schedule; 
(3) Financing, both capital and oper-

ating; 
(4) Ridership estimates, including op-

erating plan; and 
(5) Where applicable, the status of 

local efforts to enhance ridership when 
estimates are contingent, in part, upon 
the success of such efforts. 

(d) A recipient shall submit current 
data on a major capital project’s budg-
et and schedule to the Administrator 
on a monthly basis. 

§ 633.29 PMP waivers. 

A waiver will be considered upon ini-
tiation by the grantee or by the agency 
itself. The Administrator may, on a 
case-by-case basis, waive: 

(a) Any of the PMP elements in 
§ 633.25 of this part if the Administrator 
determines the element is not nec-
essary for a particular plan; or 

(b) The requirement of having a new 
project management plan submitted 
for a major capital project if a recipi-
ent seeks to manage the major capital 
project under a previously-approved 
project management plan. 

EFFECTIVE DATE NOTE: At 85 FR 59679, 
Sept. 23, 2020, Part 633 was revised, effective 
Oct. 23, 2020. For the convenience of the user, 
the revised text is set forth as follows: 
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PART 633—PROJECT MANAGEMENT 
OVERSIGHT 

Subpart A—General Provisions 

Sec. 
633.1 Purpose. 
633.3 Scope. 
633.5 Definitions. 

Subpart B—Project Management Oversight 
Services 

633.11 Covered projects. 
633.13 Initiation of project management 

oversight services. 
633.15 Access to information. 
633.17 Project management oversight con-

tractor eligibility. 
633.19 Exclusion from the project manage-

ment oversight program. 

Subpart C—Project Management Plans 

633.21 Basic requirement. 
633.23 FTA review of a project management 

plan. 
633.25 Contents of a project management 

plan. 
633.27 Implementation of a project manage-

ment plan. 
633.29 [Reserved] 

AUTHORITY: 49 U.S.C. 5327; 49 U.S.C. 5334; 49 
CFR 1.90. 

Subpart A—General Provisions 

§ 633.1 Purpose. 
This part implements 49 U.S.C. 5327 regard-

ing oversight of major capital projects. The 
part provides for a two-part program for 
major capital projects receiving Federal fi-
nancial assistance. First, subpart B discusses 
project management oversight, designed pri-
marily to aid FTA in its role of ensuring suc-
cessful implementation of Federally-funded 
projects. Second, subpart C discusses the re-
quirement that, to receive Federal financial 
assistance for a major capital project for 
public transportation under Chapter 53 of 
Title 49, United States Code, or any other 
provision of Federal law, a recipient must 
prepare a project management plan approved 
by the Administrator and carry out the 
project in accordance with the project man-
agement plan. 

§ 633.3 Scope. 
This rule applies to a recipient of Federal 

financial assistance undertaking a major 
capital project for public transportation 
under Chapter 53 of Title 49, United States 
Code, or any other provision of Federal Law. 

§ 633.5 Definitions. 
As used in this part: 

Administrator means the Administrator of 
the Federal Transit Administration or the 
Administrator’s designee. 

Days means calendar days. 
Fixed guideway means any public transpor-

tation facility: Using and occupying a sepa-
rate right-of-way for the exclusive use of 
public transportation; using rail; using a 
fixed catenary system; for a passenger ferry 
system; or for a bus rapid transit system. 

FTA means the Federal Transit Adminis-
tration. 

Except as provided in § 633.19, Major capital 
project means a project that: 

(1) Involves the construction, expansion, 
rehabilitation, or modernization of a fixed 
guideway that: 

(i) Has a total project cost of $300 million 
or more and receives Federal funds of $100 
million or more; and 

(ii) Is not exclusively for the acquisition, 
maintenance, or rehabilitation of vehicles or 
other rolling stock; or 

(2) The Administrator determines to be a 
major capital project because project man-
agement oversight under this part will ben-
efit the Federal government or the recipient, 
and the project is not exclusively for the ac-
quisition, maintenance, or rehabilitation of 
rolling stock or other vehicles. Typically, 
this means a project that: 

(i) Involves new technology; 
(ii) Is of a unique nature for the recipient; 

or 
(iii) Involves a recipient whose past record 

indicates the appropriateness of extending 
project management oversight under this 
part. 

Project development means the phase in 
which planning, design and engineering work 
is undertaken to advance the project from 
concept to a sufficiently mature scope to 
allow for the development of a reasonably re-
liable project cost, schedule, and project 
management plan. 

Project management oversight means the 
risk-informed monitoring of the recipient’s 
management of a major capital project’s 
progress to determine whether the project is 
on time, within budget, in conformance with 
design and quality criteria, in compliance 
with all applicable Federal requirements, 
constructed to approved plans and specifica-
tions, delivering the identified benefits, and 
safely, efficiently, and effectively imple-
mented. 

Project management plan means a written 
document prepared by a recipient that ex-
plicitly defines all tasks necessary to imple-
ment a major capital project. A project man-
agement plan may be a single document or a 
series of documents or sub plans integrated 
with one another into the project manage-
ment plan either directly or by reference for 
the purpose of defining how the recipient 
will effectively manage, monitor, and con-
trol all phases of the project. 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00541 Fmt 8010 Sfmt 8003 Y:\SGML\250232.XXX 250232



532 

49 CFR Ch. VI (10–1–20 Edition) § Pt. 633, Nt. 

Recipient means a direct recipient of Fed-
eral financial assistance or the sponsor of a 
major capital project. 

Sponsor means the entity designated to de-
liver the project per the terms set forth in 
the grant agreement. 

Subpart B—Project Management 
Oversight Services 

§ 633.11 Covered projects. 
(a) The recipient is using funds made avail-

able under Chapter 53 of Title 49, United 
States Code, or any other provision of Fed-
eral law; and 

(b) The project is a major capital project. 

§ 633.13 Initiation of project management 
oversight services. 

Project management oversight services 
will be initiated as soon as practicable, once 
the Administrator determines that this part 
applies. In most cases, this means that 
project management oversight will begin 
during the project development phase of the 
project, generally after the locally preferred 
alternative has been chosen (if applicable), 
unless the Administrator determines it more 
appropriate to begin oversight during an-
other phase of the project, to maximize the 
transportation benefits and cost savings as-
sociated with project management oversight. 

§ 633.15 Access to information. 
A recipient for a major capital project 

shall provide the Administrator and the 
project management oversight contractor 
chosen under this part access to its records 
and construction sites, as reasonably may be 
required. 

§ 633.17 Project management oversight con-
tractor eligibility. 

(a) Any person or entity may provide 
project management oversight services in 
connection with a major capital project, 
with the following exceptions: 

(1) An entity may not provide project man-
agement oversight services for its own 
project; and 

(2) An entity may not provide project man-
agement oversight services for a project if 
there exists a conflict of interest. 

(b) In choosing private sector persons or 
entities to provide project management 
oversight services, the Administrator uses 
the procurement requirements in the govern-
ment-wide procurement regulations, found 
at Chapter 1 of title 48, Code of Federal Reg-
ulations. 

§ 633.19 Exclusion from the project manage-
ment oversight program. 

The Administrator may, in compelling cir-
cumstances, determine that a project meet-
ing the criteria of § 633.5(e)(1) is not a major 
capital project because project management 

oversight under this part will not benefit the 
Federal government or the recipient. Typi-
cally, this means a project that: 

(a) Involves a recipient whose past record 
indicates the appropriateness of excluding 
the project from project management over-
sight under this part; and 

(b) Involves such a greater level of finan-
cial risk to the recipient than to the Federal 
government that project management over-
sight under this part is made less necessary 
to secure the recipient’s diligence. 

Subpart C—Project Management 
Plans 

§ 633.21 Basic requirement. 
(a) If a project meets the definition of 

major capital project, the recipient shall 
submit a project management plan prepared 
in accordance with § 633.25, as a condition of 
Federal financial assistance. 

(b)(1) The Administrator will notify the re-
cipient when the recipient must submit the 
project management plan. Normally, the Ad-
ministrator will notify the recipient some-
time during the project development phase. 
If the Administrator determines the project 
is a major capital project after the project 
development phase, the Administrator will 
inform the recipient of the determination as 
soon as possible. 

(2) Once the Administrator has notified the 
recipient that it must submit a project man-
agement plan, the recipient will have a min-
imum of 90 days to submit the plan. 

§ 633.23 FTA review of a project manage-
ment plan. 

Within 60 days of receipt of a project man-
agement plan, the Administrator will notify 
the recipient that: 

(a) The plan is approved; 
(b) The plan is disapproved, including the 

reasons for the disapproval; 
(c) The plan will require modification, as 

specified, before approval; or 
(d) The Administrator has not yet com-

pleted review of the plan, and state when it 
will be reviewed. 

§ 633.25 Contents of a project management 
plan. 

A project management plan must be tai-
lored to the type, costs, complexity, and 
phase of the major capital project, and to the 
recipient’s management capacity and capa-
bility. A project management plan must be 
written to a level of detail sufficient to en-
able the recipient to determine whether the 
necessary staff and processes are in place to 
control the scope, budget, schedule, and 
quality of the project, while managing the 
safety and security of all persons. A project 
management plan must be developed with a 
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sufficient level of detail to enable the Ad-
ministrator to assess the adequacy of the re-
cipient’s plan. At a minimum, a recipient’s 
project management plan must include: 

(a) Adequate recipient staff organization 
with well-defined reporting relationships, 
statements of functional responsibilities, job 
descriptions, and job qualifications; 

(b) A budget covering the project manage-
ment organization, appropriate contractors 
and consultants, property acquisition, util-
ity relocation, systems demonstration staff, 
audits, contingencies, and miscellaneous 
payments as the recipient may be prepared 
to justify; 

(c) A construction schedule for the project; 
(d) A document control procedure and rec-

ordkeeping system; 
(e) A change order procedure that includes 

a documented, systematic approach to the 
handling of construction change orders; 

(f) A description of organizational struc-
tures, management skills, and staffing levels 
required throughout the construction phase; 

(g) Quality control and quality assurance 
functions, procedures, and responsibilities 
for project design, procurement, construc-
tion, system installation, and integration of 
system components; 

(h) Material testing policies and proce-
dures; 

(i) Internal plan implementation and re-
porting requirements including cost and 
schedule control procedures; 

(j) Criteria and procedures to be used for 
testing the operational system or its major 
components; 

(k) Periodic updates of the project manage-
ment plan, especially related to project 
budget and schedule, financing, ridership es-
timates, and the status of local efforts to en-
hance ridership where ridership estimates 
partly depend on the success of those efforts; 

(l) The recipient’s commitment to submit 
a project budget and project schedule to the 
Administrator quarterly; 

(m) Safety and security management; and 
(n) Management of risks, contingencies, 

and insurance. 

§ 633.27 Implementation of a project man-
agement plan. 

(a) Upon approval of a project management 
plan by the Administrator the recipient shall 
begin implementing the plan. 

(b) Generally, a project management plan 
must be modified if the project is at a new 
phase or if there have been significant 
changes identified. If a recipient must mod-
ify an approved project management plan, 
the recipient shall submit the proposed 
changes to the Administrator along with an 
explanation of the need for the changes. 

(c) A recipient shall submit periodic up-
dates of the project management plan to the 
Administrator. Such updates shall include, 
but not be limited to: 

(1) Project budget; 
(2) Project schedule; 
(3) Financing, both capital and operating; 
(4) Ridership estimates, including oper-

ating plan; and 
(5) Where applicable, the status of local ef-

forts to enhance ridership when estimates 
are contingent, in part, upon the success of 
such efforts. 

(d) A recipient shall submit current data 
on a major capital project’s budget and 
schedule to the Administrator on a quarterly 
basis for the purpose of reviewing compli-
ance with the project management plan, ex-
cept that the Administrator may require 
submission more frequently than on a quar-
terly basis if the recipient fails to meet the 
requirements of the project management 
plan and the project is at risk of materially 
exceeding its budget or falling behind sched-
ule. Budget and schedule changes will be 
analyzed on a case-by-case basis, but FTA 
generally will consider any cost increase or 
schedule delay exceeding five percent as a 
material change. Oversight of projects mon-
itored more frequently than quarterly will 
revert to quarterly oversight once the recipi-
ent has demonstrated compliance with the 
project management plan and the project is 
no longer at risk of materially exceeding its 
budget or falling behind schedule. 

§ 633.29 [Reserved] 

PART 639 [RESERVED] 

PART 640—CREDIT ASSISTANCE 
FOR SURFACE TRANSPORTATION 
PROJECTS 

AUTHORITY: Secs. 1501 et seq., Pub. L. 105– 
178, 112 Stat. 107, 241, as amended; 23 U.S.C. 
181–189 and 315; 49 CFR 1.51. 

§ 640.1 Cross-reference to credit assist-
ance. 

The regulations in 49 CFR part 80 
shall be followed in complying with the 
requirements of this part. Title 49, 
CFR, part 80 implements the Transpor-
tation Infrastructure Finance and In-
novation Act of 1998, secs. 1501 et seq., 
Pub. L. 105–178, 112 Stat. 107, 241. 

[64 FR 29753, June 2, 1999] 

PART 650—PRIVATE INVESTMENT 
PROJECT PROCEDURES 

Subpart A—General Provisions 

Sec. 
650.1 Purpose. 
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650.3 Applicability. 
650.5 Definitions. 

Subpart B—Private Investment Project 
Procedures 

650.11 Private investment project proce-
dures. 

650.13 Limitation. 

Subpart C—Reporting 

650.21 Lessons learned report. 

Subpart D—Applications 

650.31 Application process. 

AUTHORITY: Sec. 20013(b)(5), Pub. L. 112–141, 
126 Stat 405; 49 CFR 1.91. 

SOURCE: 83 FR 24677, May 30, 2018, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 650.1 Purpose. 
This part establishes private invest-

ment project procedures that seek to 
identify and address Federal Transit 
Administration requirements that are 
impediments to the greater use of pub-
lic-private partnerships and private in-
vestment in public transportation cap-
ital projects, while protecting the pub-
lic interest and any public investment 
in such projects. 

§ 650.3 Applicability. 
This part applies to any recipient 

subject to 49 U.S.C. chapter 53 that 
funds a public transportation capital 
project with Federal financial assist-
ance under 49 U.S.C. chapter 53, the 
Transportation Infrastructure Finance 
and Innovation Act (TIFIA) (23 U.S.C. 
181–189, 601–609), the Railroad Rehabili-
tation and Improvement Financing 
(RRIF) program (45 U.S.C. 821–823), or 
with any other Federal financial assist-
ance. 

§ 650.5 Definitions. 
All terms defined in 49 U.S.C. chapter 

53 are applicable to this part. The fol-
lowing definitions also apply to this 
part: 

Administrator means the Adminis-
trator of the Federal Transit Adminis-
tration. 

Application means the formal docu-
mentation of an applicant’s request to 

modify FTA requirements for an eligi-
ble project. 

Eligible project means any surface 
transportation capital project that is 
subject to 49 U.S.C. chapter 53, in-
cluded in the statewide long-range 
transportation plan or the metropoli-
tan transportation plan, as those terms 
are defined in 23 CFR part 450, and that 
will be implemented as a public-private 
partnership, a joint development, or 
with other private sector investment. 

FTA means the Federal Transit Ad-
ministration. 

FTA requirements means, for purposes 
of this part, existing FTA regulations 
and mandatory provisions of practices, 
procedures or guidance documents, in-
cluding circulars. 

Joint development has the meaning as-
cribed to it in FTA Circular 7050.1 
‘‘Federal Transit Administration Guid-
ance on Joint Development’’ and, for 
purposes of this part, includes private 
sector contributions, whether in the 
form of cash investment, capital con-
struction contributed at the private 
sector’s cost or other contribution de-
termined by the Administrator to qual-
ify. 

Other private sector investment means 
a financial or capital contribution to 
an eligible project from a private sec-
tor investor that is not provided 
through a public-private partnership or 
joint development. 

Private investment project procedures 
means the procedures by which appli-
cants may propose, and the Adminis-
trator may agree, subject to the re-
quirements of this part, to modify or 
waive existing FTA requirements for 
an eligible project. 

Private sector investor means the pri-
vate sector entity that proposes to con-
tribute funding to an eligible project. 

Public-private partnership (P3) means 
a contractual agreement formed be-
tween a public agency and a private 
sector entity that is characterized by 
private sector investment and risk- 
sharing in the delivery, financing and 
operation of a project. 

Recipient means an entity that pro-
poses to receive Federal financial as-
sistance for an eligible project under 49 
U.S.C. chapter 53, RRIF, TIFIA or 
other Federal financial assistance pro-
gram. 
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Subpart B—Private Investment 
Project Procedures 

§ 650.11 Private investment project 
procedures. 

(a) A recipient may, subject to the 
requirements of this part, submit ap-
plications to modify or waive existing 
FTA requirements for an eligible 
project. For projects with multiple re-
cipients, recipients may, but are not 
required to, submit an application for a 
project jointly; however, only one ap-
plication per phase of a project may be 
submitted. Applications may contain 
requests for modification or waiver of 
more than one FTA requirement. All 
applications shall comply with the re-
quirements of § 650.31. 

(b) Subject to § 650.13, the Adminis-
trator may modify or waive FTA re-
quirements if the Administrator deter-
mines the recipient has demonstrated 
that— 

(1) The FTA requirement proposed 
for modification discourages the use of 
a public-private partnership, a joint de-
velopment, or other private sector in-
vestment in a federally assisted public 
transportation capital project, 

(2) The proposed modification or 
waiver of the FTA requirements is 
likely to have the effect of encouraging 
a public-private partnership, a joint de-
velopment, or other private sector in-
vestment in a Federally-assisted public 
transportation capital project, 

(3) The amount of private sector par-
ticipation or risk transfer proposed is 
sufficient to warrant modification or 
waiver of FTA requirements, and 

(4) Modification or waiver of the FTA 
requirements can be accomplished 
while protecting the public interest 
and any public investment in the pro-
posed federally assisted public trans-
portation capital project. 

§ 650.13 Limitation. 
(a) Nothing in this part may be con-

strued to allow the Administrator to 
modify or waive any requirement 
under— 

(1) 49 U.S.C. 5333; 
(2) The National Environmental Pol-

icy Act of 1969 (42 U.S.C. 4321, et seq.); 
or 

(3) Any other provision of Federal 
statute. 

(b) The Administrator’s approval of 
an application under this part does not 
commit Federal-aid funding for the 
project. 

Subpart C—Reporting 

§ 650.21 Lessons learned report. 

For a project for which the Adminis-
trator has modified or waived any FTA 
requirement pursuant to this part, not 
later than one year after completion of 
construction, and not later than two 
years after a project that includes pri-
vate entity involvement in operations 
or maintenance activities has entered 
revenue operations, the recipient shall 
submit to FTA a report that evaluates 
the effects of the modification or waiv-
er of Federal requirements on the de-
livery of the project. The report shall 
describe the modification or waiver ap-
plied to the project; evaluate the suc-
cess or failure of the modification or 
waiver; evaluate the extent to which 
the modification or waiver addressed 
impediments to greater use of public- 
private partnerships and private in-
vestment in public transportation cap-
ital projects; and may include any rec-
ommended statutory, regulatory or 
other changes with an explanation of 
how the changes would encourage 
greater use of public-private partner-
ships and private investment in public 
transportation capital projects. 

Subpart D—Applications 

§ 650.31 Application process. 
(a) Applications must be submitted 

to the FTA Private Sector Liaison at 
FTA Headquarters and provide a copy 
to the FTA Regional Administrator for 
the region in which the project is lo-
cated. Addresses for FTA Headquarters 
and Regions are available at 
www.transit.dot.gov. 

(b) To be considered, an application 
submitted under this part must— 

(1) Describe the proposed project with 
respect to anticipated scope, cost, 
schedule, and anticipated source and 
amount of Federal financial assistance, 

(2) Identify whether the project is to 
be delivered as a public-private part-
nership, as a joint development or with 
other private sector investment, 
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(3) Describe in detail the role of the 
private sector investor, if any, in deliv-
ering the project, 

(4) Identify the specific FTA require-
ment(s) that the recipient requests to 
have modified or waived and a proposal 
as to how the requirement(s) should be 
modified, 

(5) Provide a justification for the 
modification(s) or waiver(s), including 
an explanation of how the FTA require-
ment(s) presents an impediment to a 
public-private partnership, joint devel-
opment, or other private sector invest-
ment, 

(6) Explain how the public interest 
and public investment in the project 
will be protected and how FTA can en-
sure the appropriate level of public 
oversight and control, as determined 
by the Administrator, is undertaken if 
the modification(s) or waiver(s) is al-
lowed, 

(7) Provide other recipients’ concur-
rence with submission of the applica-
tion and waiver of the right to submit 
a separate application for the same 
project, where a project has more than 
one recipient at the time of applica-
tion, 

(8) Provide a financial plan identi-
fying sources and uses of funds pro-
posed or committed to the project, and 

(9) Explain the expected benefits that 
the modification or waiver of FTA re-
quirements would provide to address 
impediments to the greater use of pub-
lic-private partnerships and private in-
vestment in the project. 

(c) The Administrator shall notify 
the recipient in writing if the applica-
tion fails to meet the requirements of 
paragraph (b) of this section. If the re-
cipient does not supplement an incom-
plete application within thirty days of 
the date of the Administrator’s notifi-
cation, the application will be consid-
ered withdrawn without prejudice. The 
Administrator will not consider an ap-
plication until the application is com-
plete. The Administrator reserves the 
right to request additional information 
beyond the requirements in paragraph 
(b) upon determining that more infor-
mation is needed to evaluate an appli-
cation. 

(d) For applications that have been 
deemed complete, the Administrator 
will notify the recipient in writing as 

to whether the request for modification 
or waiver is approved or denied. Any 
approval may be given in whole or in 
part and may be conditioned or contin-
gent upon the recipient satisfying the 
conditions identified in the approval. 

(e) FTA will publish on its public 
website information related to waivers 
the FTA Administrator has granted. 
This may include a copy of the waiver 
application and any supporting docu-
ments, with proprietary information 
redacted. 

Under authority delegated in 49 CFR 
1.91. 

PART 655—PREVENTION OF ALCO-
HOL MISUSE AND PROHIBITED 
DRUG USE IN TRANSIT OPER-
ATIONS 

Subpart A—General 

Sec. 
655.1 Purpose. 
655.2 Overview. 
655.3 Applicability. 
655.4 Definitions. 
655.5 Stand-down waivers for drug testing. 
655.6 Preemption of state and local laws. 
655.7 Starting date for testing programs. 

Subpart B—Program Requirements 

655.11 Requirement to establish an anti- 
drug use and alcohol misuse program. 

655.12 Required elements of an anti-drug use 
and alcohol misuse program. 

655.13 [Reserved] 
655.14 Education and training programs. 
655.15 Policy statement contents. 
655.16 Requirement to disseminate policy. 
655.17 Notice requirement. 
655.18–655.20 [Reserved] 

Subpart C—Prohibited Drug Use 

655.21 Drug testing. 
655.22–655.30 [Reserved] 

Subpart D—Prohibited Alcohol Use 

655.31 Alcohol testing. 
655.32 On duty use. 
655.33 Pre-duty use. 
655.34 Use following an accident. 
655.35 Other alcohol-related conduct. 
655.36–655.40 [Reserved] 

Subpart E—Types of Testing 

655.41 Pre-employment drug testing. 
655.42 Pre-employment alcohol testing. 
655.43 Reasonable suspicion testing. 
655.44 Post-accident testing. 
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655.45 Random testing. 
655.46 Return to duty following refusal to 

submit to a test, verified positive drug 
test result and/or breath alcohol test re-
sult of 0.04 or greater. 

655.47 Follow-up testing after returning to 
duty. 

655.48 Retesting of covered employees with 
an alcohol concentration of 0.02 or great-
er but less than 0.04. 

655.49 Refusal to submit to a drug or alcohol 
test. 

655.50 [Reserved] 

Subpart F—Drug and Alcohol Testing 
Procedures 

655.51 Compliance with testing procedures 
requirements. 

655.52 Substance abuse professional (SAP). 
655.53 Supervisor acting as collection site 

personnel. 
655.54–655.60 [Reserved] 

Subpart G—Consequences 

655.61 Action when an employee has a 
verified positive drug test result or has a 
confirmed alcohol test result of 0.04 or 
greater, or refuses to submit to a test. 

655.62 Referral, evaluation, and treatment. 
655.63–655.70 [Reserved] 

Subpart H—Administrative Requirements 

655.71 Retention of records. 
655.72 Reporting of results in a management 

information system. 
655.73 Access to facilities and records. 
655.74–655.80 [Reserved] 

Subpart I—Certifying Compliance 

655.81 Grantee oversight responsibility. 
655.82 Compliance as a condition of finan-

cial assistance. 
655.83 Requirement to certify compliance. 

AUTHORITY: 49 U.S.C. 5331 (as amended); 49 
CFR 1.91 

SOURCE: 66 FR 42002, Aug. 9, 2001, unless 
otherwise noted. 

Subpart A—General 

§ 655.1 Purpose. 
The purpose of this part is to estab-

lish programs to be implemented by 
employers that receive financial assist-
ance from the Federal Transit Admin-
istration (FTA) and by contractors of 
those employers, that are designed to 
help prevent accidents, injuries, and fa-
talities resulting from the misuse of al-
cohol and use of prohibited drugs by 

employees who perform safety-sen-
sitive functions. 

§ 655.2 Overview. 
(a) This part includes nine subparts. 

Subpart A of this part covers the gen-
eral requirements of FTA’s drug and 
alcohol testing programs. Subpart B of 
this part specifies the basic require-
ments of each employer’s alcohol mis-
use and prohibited drug use program, 
including the elements required to be 
in each employer’s testing program. 
Subpart C of this part describes prohib-
ited drug use. Subpart D of this part 
describes prohibited alcohol use. Sub-
part E of this part describes the types 
of alcohol and drug tests to be con-
ducted. Subpart F of this part address-
es the testing procedural requirements 
mandated by the Omnibus Transpor-
tation Employee Testing Act of 1991, 
and as required in 49 CFR Part 40. Sub-
part G of this part lists the con-
sequences for covered employees who 
engage in alcohol misuse or prohibited 
drug use. Subpart H of this part con-
tains administrative matters, such as 
reports and recordkeeping require-
ments. Subpart I of this part specifies 
how a recipient certifies compliance 
with the rule. 

(b) This part must be read in con-
junction with 49 CFR Part 40, Proce-
dures for Transportation Workplace 
Drug and Alcohol Testing Programs. 

§ 655.3 Applicability. 
(a) Except as specifically excluded in 

paragraphs (b), and (c) of this section, 
this part applies to: 

(1) Each recipient and subrecipient 
receiving Federal assistance under 49 
U.S.C. 5307, 5309, or 5311; and 

(2) Any contractor of a recipient or 
subrecipient of Federal assistance 
under 49 U.S.C. 5307, 5309, 5311. 

(b) A recipient operating a railroad 
regulated by the Federal Railroad Ad-
ministration (FRA) shall follow 49 CFR 
Part 219 and § 655.83 for its railroad op-
erations, and shall follow this part for 
its non-railroad operations, if any. 

(c) A recipient operating a ferryboat 
regulated by the United States Coast 
Guard (USCG) that satisfactorily com-
plies with the testing requirements of 
46 CFR Parts 4 and 16, and 33 CFR Part 
95 shall be in concurrent compliance 
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with the testing requirements of this 
part. This exception shall not apply to 
the provisions of section 655.45, or sub-
parts G, or H of this part. 

[66 FR 42002, Aug. 9, 2001, as amended at 71 
FR 69198, Nov. 30, 2006; 78 FR 37993, June 25, 
2013] 

§ 655.4 Definitions. 
For this part, the terms listed in this 

section have the following definitions. 
The definitions of additional terms 
used in this part but not listed in this 
section can be found in 49 CFR Part 40. 

Accident means an occurrence associ-
ated with the operation of a vehicle, if 
as a result: 

(1) An individual dies; or 
(2) An individual suffers bodily injury 

and immediately receives medical 
treatment away from the scene of the 
accident; or 

(3) With respect to an occurrence in 
which the mass transit vehicle in-
volved is a bus, electric bus, van, or 
automobile, one or more vehicles (in-
cluding non-FTA funded vehicles) in-
curs disabling damage as the result of 
the occurrence and such vehicle or ve-
hicles are transported away from the 
scene by a tow truck or other vehicle; 
or 

(4) With respect to an occurrence in 
which the public transportation vehicle 
involved is a rail car, trolley car, trol-
ley bus, or vessel, the public transpor-
tation vehicle is removed from oper-
ation. 

Administrator means the Adminis-
trator of the Federal Transit Adminis-
tration or the Administrator’s des-
ignee. 

Anti-drug program means a program 
to detect and deter the use of prohib-
ited drugs as required by this part. 

Certification means a recipient’s writ-
ten statement, authorized by the orga-
nization’s governing board or other au-
thorizing official that the recipient has 
complied with the provisions of this 
part. (See § 655.82 and § 655.83 for certifi-
cation requirements.) 

Contractor means a person or organi-
zation that provides a safety-sensitive 
service for a recipient, subrecipient, 
employer, or operator consistent with 
a specific understanding or arrange-
ment. The understanding can be a writ-
ten contract or an informal arrange-

ment that reflects an ongoing relation-
ship between the parties. 

Covered employee means a person, in-
cluding an applicant or transferee, who 
performs or will perform a safety-sen-
sitive function for an entity subject to 
this part. A volunteer is a covered em-
ployee if: 

(1) The volunteer is required to hold 
a commercial driver’s license to oper-
ate the vehicle; or 

(2) The volunteer performs a safety- 
sensitive function for an entity subject 
to this part and receives remuneration 
in excess of his or her actual expenses 
incurred while engaged in the volun-
teer activity. 

Disabling damage means damage that 
precludes departure of a motor vehicle 
from the scene of the accident in its 
usual manner in daylight after simple 
repairs. 

(1) Inclusion. Damage to a motor ve-
hicle, where the vehicle could have 
been driven, but would have been fur-
ther damaged if so driven. 

(2) Exclusions. (i) Damage that can be 
remedied temporarily at the scene of 
the accident without special tools or 
parts. 

(ii) Tire disablement without other 
damage even if no spare tire is avail-
able. 

(iii) Headlamp or tail light damage. 
(iv) Damage to turn signals, horn, or 

windshield wipers, which makes the ve-
hicle inoperable. 

DOT or The Department means the 
United States Department of Transpor-
tation. 

DOT agency means an agency (or 
‘‘operating administration’’) of the 
United States Department of Transpor-
tation administering regulations re-
quiring drug and alcohol testing. See 14 
CFR part 121, appendices I and J; 33 
CFR part 95; 46 CFR parts 4, 5, and 16; 
and 49 CFR parts 199, 219, 382, and 655. 

Employer means a recipient or other 
entity that provides public transpor-
tation service or which performs a safe-
ty-sensitive function for such recipient 
or other entity. This term includes 
subrecipients, operators, and contrac-
tors. 

FTA means the Federal Transit Ad-
ministration, an agency of the U.S. De-
partment of Transportation. 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00548 Fmt 8010 Sfmt 8010 Y:\SGML\250232.XXX 250232



539 

Federal Transit Admin., DOT § 655.6 

Performing (a safety-sensitive function) 
means a covered employee is consid-
ered to be performing a safety-sen-
sitive function and includes any period 
in which he or she is actually per-
forming, ready to perform, or imme-
diately available to perform such func-
tions. 

Positive rate for random drug testing 
means the number of verified positive 
results for random drug tests con-
ducted under this part plus the number 
of refusals of random drug tests re-
quired by this part, divided by the 
total number of random drug tests re-
sults (i.e., positive, negative, and refus-
als) under this part. 

Railroad means: 
(1) All forms of non-highway ground 

transportation that run on rails or 
electromagnetic guideways, including: 

(i) Commuter or other short-haul rail 
passenger service in a metropolitan or 
suburban area, as well as any com-
muter rail service that was operated by 
the Consolidated Rail Corporation as of 
January 1, 1979; and 

(ii) High speed ground transportation 
systems that connect metropolitan 
areas, without regard to whether they 
use new technologies not associated 
with traditional railroads. 

(2) Such term does not include rapid 
transit operations within an urban 
area that are not connected to the gen-
eral railroad system of transportation. 

Recipient means a person that re-
ceives Federal financial assistance 
under 49 U.S.C. 5307, 5309, or 5311 di-
rectly from the Federal Government. 

Refuse to submit means any cir-
cumstance outlined in 49 CFR 40.191 
and 40.261. 

Safety-sensitive function means any of 
the following duties, when performed 
by employees of recipients, subrecipi-
ents, operators, or contractors: 

(1) Operating a revenue service vehi-
cle, including when not in revenue 
service; 

(2) Operating a nonrevenue service 
vehicle, when required to be operated 
by a holder of a Commercial Driver’s 
License; 

(3) Controlling dispatch or movement 
of a revenue service vehicle; 

(4) Maintaining (including repairs, 
overhaul and rebuilding) a revenue 
service vehicle or equipment used in 

revenue service. This section does not 
apply to the following: an employer 
who receives funding under 49 U.S.C. 
5307 or 5309, is in an area less than 
200,000 in population, and contracts out 
such services; or an employer who re-
ceives funding under 49 U.S.C. 5311 and 
contracts out such services; 

(5) Carrying a firearm for security 
purposes. 

Vehicle means a bus, electric bus, 
van, automobile, rail car, trolley car, 
trolley bus, or vessel. A public trans-
portation vehicle is a vehicle used for 
public transportation or for ancillary 
services. 

Violation rate for random alcohol test-
ing means the number of 0.04 and above 
random alcohol confirmation test re-
sults conducted under this part plus 
the number of refusals of random alco-
hol tests required by this part, divided 
by the total number of alcohol random 
screening tests (including refusals) 
conducted under this part. 

[66 FR 42002, Aug. 9, 2001, as amended at 68 
FR 75462, Dec. 31, 2003; 78 FR 37993, June 25, 
2013] 

§ 655.5 Stand-down waivers for drug 
testing. 

(a) An employer subject to this part 
may petition the FTA for a waiver al-
lowing the employer to stand down, per 
49 CFR Part 40, an employee following 
a report of a laboratory confirmed posi-
tive drug test or refusal, pending the 
outcome of the verification process. 

(b) Each petition for a waiver must 
be in writing and include facts and jus-
tification to support the waiver. Each 
petition must satisfy the requirements 
for obtaining a waiver, as provided in 
49 CFR 40.21. 

(c) Each petition for a waiver must 
be submitted to the Office of Safety 
and Security, Federal Transit Adminis-
tration, U.S. Department of Transpor-
tation, 400 Seventh Street, SW. Wash-
ington, DC 20590. 

(d) The Administrator may grant a 
waiver subject to 49 CFR 40.21(d). 

§ 655.6 Preemption of state and local 
laws. 

(a) Except as provided in paragraph 
(b) of this section, this part preempts 
any state or local law, rule, regulation, 
or order to the extent that: 
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(1) Compliance with both the state or 
local requirement and any requirement 
in this part is not possible; or 

(2) Compliance with the state or local 
requirement is an obstacle to the ac-
complishment and execution of any re-
quirement in this part. 

(b) This part shall not be construed 
to preempt provisions of state criminal 
laws that impose sanctions for reckless 
conduct attributed to prohibited drug 
use or alcohol misuse leading to actual 
loss of life, injury, or damage to prop-
erty, whether the provisions apply spe-
cifically to transportation employees 
or employers or to the general public. 

§ 655.7 Starting date for testing pro-
grams. 

An employer must have an anti-drug 
and alcohol misuse testing program in 
place by the date the employer begins 
operations. 

Subpart B—Program Requirements 

§ 655.11 Requirement to establish an 
anti-drug use and alcohol misuse 
program. 

Each employer shall establish an 
anti-drug use and alcohol misuse pro-
gram consistent with the requirements 
of this part. 

§ 655.12 Required elements of an anti- 
drug use and alcohol misuse pro-
gram. 

An anti-drug use and alcohol misuse 
program shall include the following: 

(a) A statement describing the em-
ployer’s policy on prohibited drug use 
and alcohol misuse in the workplace, 
including the consequences associated 
with prohibited drug use and alcohol 
misuse. This policy statement shall in-
clude all of the elements specified in 
§ 655.15. Each employer shall dissemi-
nate the policy consistent with the 
provisions of § 655.16. 

(b) An education and training pro-
gram which meets the requirements of 
§ 655.14. 

(c) A testing program, as described in 
Subparts C and D of this part, which 
meets the requirements of this part 
and 49 CFR Part 40. 

(d) Procedures for referring a covered 
employee who has a verified positive 
drug test result or an alcohol con-

centration of 0.04 or greater to a Sub-
stance Abuse Professional, consistent 
with 49 CFR Part 40. 

§ 655.13 [Reserved] 

§ 655.14 Education and training pro-
grams. 

Each employer shall establish an em-
ployee education and training program 
for all covered employees, including: 

(a) Education. The education compo-
nent shall include display and distribu-
tion to every covered employee of: in-
formational material and a community 
service hot-line telephone number for 
employee assistance, if available. 

(b) Training—(1) Covered employees. 
Covered employees must receive at 
least 60 minutes of training on the ef-
fects and consequences of prohibited 
drug use on personal health, safety, 
and the work environment, and on the 
signs and symptoms that may indicate 
prohibited drug use. 

(2) Supervisors. Supervisors and/or 
other company officers authorized by 
the employer to make reasonable sus-
picion determinations shall receive at 
least 60 minutes of training on the 
physical, behavioral, and performance 
indicators of probable drug use and at 
least 60 minutes of training on the 
physical, behavioral, speech, and per-
formance indicators of probable alco-
hol misuse. 

§ 655.15 Policy statement contents. 
The local governing board of the em-

ployer or operator shall adopt an anti- 
drug and alcohol misuse policy state-
ment. The statement must be made 
available to each covered employee, 
and shall include the following: 

(a) The identity of the person, office, 
branch and/or position designated by 
the employer to answer employee ques-
tions about the employer’s anti-drug 
use and alcohol misuse programs. 

(b) The categories of employees who 
are subject to the provisions of this 
part. 

(c) Specific information concerning 
the behavior and conduct prohibited by 
this part. 

(d) The specific circumstances under 
which a covered employee will be test-
ed for prohibited drugs or alcohol mis-
use under this part. 
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(e) The procedures that will be used 
to test for the presence of illegal drugs 
or alcohol misuse, protect the em-
ployee and the integrity of the drug 
and alcohol testing process, safeguard 
the validity of the test results, and en-
sure the test results are attributed to 
the correct covered employee. 

(f) The requirement that a covered 
employee submit to drug and alcohol 
testing administered in accordance 
with this part. 

(g) A description of the kind of be-
havior that constitutes a refusal to 
take a drug or alcohol test, and a 
statement that such a refusal con-
stitutes a violation of the employer’s 
policy. 

(h) The consequences for a covered 
employee who has a verified positive 
drug or a confirmed alcohol test result 
with an alcohol concentration of 0.04 or 
greater, or who refuses to submit to a 
test under this part, including the 
mandatory requirements that the cov-
ered employee be removed immediately 
from his or her safety-sensitive func-
tion and be evaluated by a substance 
abuse professional, as required by 49 
CFR Part 40. 

(i) The consequences, as set forth in 
§ 655.35 of subpart D, for a covered em-
ployee who is found to have an alcohol 
concentration of 0.02 or greater but less 
than 0.04. 

(j) The employer shall inform each 
covered employee if it implements ele-
ments of an anti-drug use or alcohol 
misuse program that are not required 
by this part. An employer may not im-
pose requirements that are incon-
sistent with, contrary to, or frustrate 
the provisions of this part. 

§ 655.16 Requirement to disseminate 
policy. 

Each employer shall provide written 
notice to every covered employee and 
to representatives of employee organi-
zations of the employer’s anti-drug and 
alcohol misuse policies and procedures. 

§ 655.17 Notice requirement. 
Before performing a drug or alcohol 

test under this part, each employer 
shall notify a covered employee that 
the test is required by this part. No 
employer shall falsely represent that a 
test is administered under this part. 

§§ 655.18–655.20 [Reserved] 

Subpart C—Prohibited Drug Use 

§ 655.21 Drug testing. 

(a) An employer shall establish a pro-
gram that provides testing for prohib-
ited drugs and drug metabolites in the 
following circumstances: pre-employ-
ment, post-accident, reasonable sus-
picion, random, and return to duty/fol-
low-up. 

(b) When administering a drug test, 
an employer shall ensure that the fol-
lowing drugs are tested for: 

(1) Marijuana; 
(2) Cocaine; 
(3) Opioids; 
(4) Amphetamines; and 
(5) Phencyclidine. 
(c) Consumption of these products is 

prohibited at all times. 

[66 FR 42002, Aug. 9, 2001, as amended at 84 
FR 16775, Apr. 23, 2019] 

§§ 655.22–655.30 [Reserved] 

Subpart D—Prohibited Alcohol Use 

§ 655.31 Alcohol testing. 

(a) An employer shall establish a pro-
gram that provides for testing for alco-
hol in the following circumstances: 
post-accident, reasonable suspicion, 
random, and return to duty/follow-up. 
An employer may also conduct pre-em-
ployment alcohol testing. 

(b) Each employer shall prohibit a 
covered employee, while having an al-
cohol concentration of 0.04 or greater, 
from performing or continuing to per-
form a safety-sensitive function. 

§ 655.32 On duty use. 

Each employer shall prohibit a cov-
ered employee from using alcohol while 
performing safety-sensitive functions. 
No employer having actual knowledge 
that a covered employee is using alco-
hol while performing safety-sensitive 
functions shall permit the employee to 
perform or continue to perform safety- 
sensitive functions. 
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§ 655.33 Pre-duty use. 
(a) General. Each employer shall pro-

hibit a covered employee from using al-
cohol within 4 hours prior to per-
forming safety-sensitive functions. No 
employer having actual knowledge 
that a covered employee has used alco-
hol within four hours of performing a 
safety-sensitive function shall permit 
the employee to perform or continue to 
perform safety-sensitive functions. 

(b) On-call employees. An employer 
shall prohibit the consumption of alco-
hol for the specified on-call hours of 
each covered employee who is on-call. 
The procedure shall include: 

(1) The opportunity for the covered 
employee to acknowledge the use of al-
cohol at the time he or she is called to 
report to duty and the inability to per-
form his or her safety-sensitive func-
tion. 

(2) The requirement that the covered 
employee take an alcohol test, if the 
covered employee has acknowledged 
the use of alcohol, but claims ability to 
perform his or her safety-sensitive 
function. 

§ 655.34 Use following an accident. 
Each employer shall prohibit alcohol 

use by any covered employee required 
to take a post-accident alcohol test 
under § 655.44 for eight hours following 
the accident or until he or she under-
goes a post-accident alcohol test, 
whichever occurs first. 

§ 655.35 Other alcohol-related conduct. 
(a) No employer shall permit a cov-

ered employee tested under the provi-
sions of subpart E of this part who is 
found to have an alcohol concentration 
of 0.02 or greater but less than 0.04 to 
perform or continue to perform safety- 
sensitive functions, until: 

(1) The employee’s alcohol concentra-
tion measures less than 0.02; or 

(2) The start of the employee’s next 
regularly scheduled duty period, but 
not less than eight hours following ad-
ministration of the test. 

(b) Except as provided in paragraph 
(a) of this section, no employer shall 
take any action under this part against 
an employee based solely on test re-
sults showing an alcohol concentration 
less than 0.04. This does not prohibit an 
employer with authority independent 

of this part from taking any action 
otherwise consistent with law. 

§§ 655.36–655.40 [Reserved] 

Subpart E—Types of Testing 

§ 655.41 Pre-employment drug testing. 

(a)(1) Before allowing a covered em-
ployee or applicant to perform a safe-
ty-sensitive function for the first time, 
the employer must ensure that the em-
ployee takes a pre-employment drug 
test administered under this part with 
a verified negative result. An employer 
may not allow a covered employee, in-
cluding an applicant, to perform a safe-
ty-sensitive function unless the em-
ployee takes a drug test administered 
under this part with a verified negative 
result. 

(2) When a covered employee or appli-
cant has previously failed or refused a 
pre-employment drug test adminis-
tered under this part, the employee 
must provide the employer proof of 
having successfully completed a refer-
ral, evaluation and treatment plan as 
described in § 655.62. 

(b) An employer may not transfer an 
employee from a nonsafety-sensitive 
function to a safety-sensitive function 
until the employee takes a pre-employ-
ment drug test administered under this 
part with a verified negative result. 

(c) If a pre-employment drug test is 
canceled, the employer shall require 
the covered employee or applicant to 
take another pre-employment drug test 
administered under this part with a 
verified negative result. 

(d) When a covered employee or ap-
plicant has not performed a safety-sen-
sitive function for 90 consecutive cal-
endar days regardless of the reason, 
and the employee has not been in the 
employer’s random selection pool dur-
ing that time, the employer shall en-
sure that the employee takes a pre-em-
ployment drug test with a verified neg-
ative result. 

§ 655.42 Pre-employment alcohol test-
ing. 

An employer may, but is not required 
to, conduct pre-employment alcohol 
testing under this part. If an employer 
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chooses to conduct pre-employment al-
cohol testing, the employer must com-
ply with the following requirements: 

(a) The employer must conduct a pre- 
employment alcohol test before the 
first performance of safety-sensitive 
functions by every covered employee 
(whether a new employee or someone 
who has transferred to a position in-
volving the performance of safety-sen-
sitive functions). 

(b) The employer must treat all cov-
ered employees performing safety-sen-
sitive functions the same for the pur-
pose of pre-employment alcohol testing 
(i.e., you must not test some covered 
employees and not others). 

(c) The employer must conduct the 
pre-employment tests after making a 
contingent offer of employment or 
transfer, subject to the employee pass-
ing the pre-employment alcohol test. 

(d) The employer must conduct all 
pre-employment alcohol tests using the 
alcohol testing procedures set forth in 
49 CFR Part 40. 

(e) The employer must not allow a 
covered employee to begin performing 
safety-sensitive functions unless the 
result of the employee’s test indicates 
an alcohol concentration of less than 
0.02. 

§ 655.43 Reasonable suspicion testing. 
(a) An employer shall conduct a drug 

and/or alcohol test when the employer 
has reasonable suspicion to believe 
that the covered employee has used a 
prohibited drug and/or engaged in alco-
hol misuse. 

(b) An employer’s determination that 
reasonable suspicion exists shall be 
based on specific, contemporaneous, 
articulable observations concerning 
the appearance, behavior, speech, or 
body odors of the covered employee. A 
supervisor(s), or other company offi-
cial(s) who is trained in detecting the 
signs and symptoms of drug use and al-
cohol misuse must make the required 
observations. 

(c) Alcohol testing is authorized 
under this section only if the observa-
tions required by paragraph (b) of this 
section are made during, just pre-
ceding, or just after the period of the 
workday that the covered employee is 
required to be in compliance with this 
part. An employer may direct a cov-

ered employee to undergo reasonable 
suspicion testing for alcohol only while 
the employee is performing safety-sen-
sitive functions; just before the em-
ployee is to perform safety-sensitive 
functions; or just after the employee 
has ceased performing such functions. 

(d) If an alcohol test required by this 
section is not administered within two 
hours following the determination 
under paragraph (b) of this section, the 
employer shall prepare and maintain 
on file a record stating the reasons the 
alcohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the determina-
tion under paragraph (b) of this sec-
tion, the employer shall cease attempts 
to administer an alcohol test and shall 
state in the record the reasons for not 
administering the test. 

§ 655.44 Post-accident testing. 
(a) Accidents. (1) Fatal accidents. (i) 

As soon as practicable following an ac-
cident involving the loss of human life, 
an employer shall conduct drug and al-
cohol tests on each surviving covered 
employee operating the public trans-
portation vehicle at the time of the ac-
cident. Post-accident drug and alcohol 
testing of the operator is not required 
under this section if the covered em-
ployee is tested under the fatal acci-
dent testing requirements of the Fed-
eral Motor Carrier Safety Administra-
tion rule 49 CFR 389.303(a)(1) or (b)(1). 

(ii) The employer shall also drug and 
alcohol test any other covered em-
ployee whose performance could have 
contributed to the accident, as deter-
mined by the employer using the best 
information available at the time of 
the decision. 

(2) Nonfatal accidents. (i) As soon as 
practicable following an accident not 
involving the loss of human life in 
which a public transportation vehicle 
is involved, the employer shall drug 
and alcohol test each covered employee 
operating the public transportation ve-
hicle at the time of the accident unless 
the employer determines, using the 
best information available at the time 
of the decision, that the covered em-
ployee’s performance can be com-
pletely discounted as a contributing 
factor to the accident. The employer 
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shall also drug and alcohol test any 
other covered employee whose perform-
ance could have contributed to the ac-
cident, as determined by the employer 
using the best information available at 
the time of the decision. 

(ii) If an alcohol test required by this 
section is not administered within two 
hours following the accident, the em-
ployer shall prepare and maintain on 
file a record stating the reasons the al-
cohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the accident, the 
employer shall cease attempts to ad-
minister an alcohol test and maintain 
the record. Records shall be submitted 
to FTA upon request of the Adminis-
trator. 

(b) An employer shall ensure that a 
covered employee required to be drug 
tested under this section is tested as 
soon as practicable but within 32 hours 
of the accident. 

(c) A covered employee who is sub-
ject to post-accident testing who fails 
to remain readily available for such 
testing, including notifying the em-
ployer or the employer representative 
of his or her location if he or she leaves 
the scene of the accident prior to sub-
mission to such test, may be deemed by 
the employer to have refused to submit 
to testing. 

(d) The decision not to administer a 
drug and/or alcohol test under this sec-
tion shall be based on the employer’s 
determination, using the best available 
information at the time of the deter-
mination that the employee’s perform-
ance could not have contributed to the 
accident. Such a decision must be doc-
umented in detail, including the deci-
sion-making process used to reach the 
decision not to test. 

(e) Nothing in this section shall be 
construed to require the delay of nec-
essary medical attention for the in-
jured following an accident or to pro-
hibit a covered employee from leaving 
the scene of an accident for the period 
necessary to obtain assistance in re-
sponding to the accident or to obtain 
necessary emergency medical care. 

(f) The results of a blood, urine, or 
breath test for the use of prohibited 
drugs or alcohol misuse, conducted by 
Federal, State, or local officials having 

independent authority for the test, 
shall be considered to meet the re-
quirements of this section provided 
such test conforms to the applicable 
Federal, State, or local testing require-
ments, and that the test results are ob-
tained by the employer. Such test re-
sults may be used only when the em-
ployer is unable to perform a post-acci-
dent test within the required period 
noted in paragraphs (a) and (b) of this 
section. 

[66 FR 42002, Aug. 9, 2001, as amended at 78 
FR 37993, June 25, 2013] 

§ 655.45 Random testing. 
(a) Except as provided in paragraphs 

(b) through (d) of this section, the min-
imum annual percentage rate for ran-
dom drug testing shall be 50 percent of 
covered employees; the random alcohol 
testing rate shall be 10 percent. As pro-
vided in paragraph (b) of this section, 
this rate is subject to annual review by 
the Administrator. 

(b) The Administrator’s decision to 
increase or decrease the minimum an-
nual percentage rate for random drug 
and alcohol testing is based, respec-
tively, on the reported positive drug 
and alcohol violation rates for the en-
tire industry. All information used for 
this determination is drawn from the 
drug and alcohol Management Informa-
tion System (MIS) reports required by 
this part. In order to ensure reliability 
of the data, the Administrator shall 
consider the quality and completeness 
of the reported data, may obtain addi-
tional information or reports from em-
ployers, and may make appropriate 
modifications in calculating the indus-
try’s verified positive results and viola-
tion rates. Each year, the Adminis-
trator will publish in the FEDERAL 
REGISTER the minimum annual per-
centage rates for random drug and al-
cohol testing of covered employees. 
The new minimum annual percentage 
rate for random drug and alcohol test-
ing will be applicable starting January 
1 of the calendar year following publi-
cation. 

(c) Rates for drug testing. (1) When 
the minimum annual percentage rate 
for random drug testing is 50 percent, 
the Administrator may lower this rate 
to 25 percent of all covered employees 
if the Administrator determines that 
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the data received under the reporting 
requirements of § 655.72 for the two pre-
ceding consecutive calendar years indi-
cate that the reported positive rate is 
less than 1.0 percent. 

(2) When the minimum annual per-
centage rate for random drug testing is 
25 percent, and the data received under 
the reporting requirements of § 655.72 
for the calendar year indicate that the 
reported positive rate is equal to or 
greater than 1.0 percent, the Adminis-
trator will increase the minimum an-
nual percentage rate for random drug 
or random alcohol testing to 50 percent 
of all covered employees. 

(d) Rates for alcohol testing. (1)(i) 
When the minimum annual percentage 
rate for random alcohol testing is 25 
percent or more, the Administrator 
may lower this rate to 10 percent of all 
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 655.72 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 0.5 percent. 

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator 
may lower this rate to 25 percent of all 
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 655.72 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 1.0 percent but 
equal to or greater than 0.5 percent. 

(2)(i) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received 
under the reporting requirements of 
§ 655.72 for that calendar year indicate 
that the violation rate is equal to or 
greater than 0.5 percent, but less than 
1.0 percent, the Administrator will in-
crease the minimum annual percentage 
rate for random alcohol testing to 25 
percent of all covered employees. 

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data 
received under the reporting require-
ments of § 655.72 for that calendar year 
indicate that the violation rate is 
equal to or greater than 1.0 percent, 
the Administrator will increase the 
minimum annual percentage rate for 

random alcohol testing to 50 percent of 
all covered employees. 

(e) The selection of employees for 
random drug and alcohol testing shall 
be made by a scientifically valid meth-
od, such as a random number table or a 
computer-based random number gener-
ator that is matched with employees’ 
Social Security numbers, payroll iden-
tification numbers, or other com-
parable identifying numbers. Under the 
selection process used, each covered 
employee shall have an equal chance of 
being tested each time selections are 
made. 

(f) The employer shall randomly se-
lect a sufficient number of covered em-
ployees for testing during each cal-
endar year to equal an annual rate not 
less than the minimum annual percent-
age rates for random drug and alcohol 
testing determined by the Adminis-
trator. If the employer conducts ran-
dom drug and alcohol testing through a 
consortium, the number of employees 
to be tested may be calculated for each 
individual employer or may be based 
on the total number of covered employ-
ees covered by the consortium who are 
subject to random drug and alcohol 
testing at the same minimum annual 
percentage rate under this part. 

(g) Each employer shall ensure that 
random drug and alcohol tests con-
ducted under this part are unan-
nounced and unpredictable, and that 
the dates for administering random 
tests are spread reasonably throughout 
the calendar year. Random testing 
must be conducted at all times of day 
when safety-sensitive functions are 
performed. 

(h) Each employer shall require that 
each covered employee who is notified 
of selection for random drug or random 
alcohol testing proceed to the test site 
immediately. If the employee is per-
forming a safety-sensitive function at 
the time of the notification, the em-
ployer shall instead ensure that the 
employee ceases to perform the safety- 
sensitive function and proceeds to the 
testing site immediately. 

(i) A covered employee shall only be 
randomly tested for alcohol misuse 
while the employee is performing safe-
ty-sensitive functions; just before the 
employee is to perform safety-sensitive 
functions; or just after the employee 
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has ceased performing such functions. 
A covered employee may be randomly 
tested for prohibited drug use anytime 
while on duty. 

(j) If a given covered employee is sub-
ject to random drug and alcohol test-
ing under the testing rules of more 
than one DOT agency for the same em-
ployer, the employee shall be subject 
to random drug and alcohol testing at 
the percentage rate established for the 
calendar year by the DOT agency regu-
lating more than 50 percent of the em-
ployee’s function. 

(k) If an employer is required to con-
duct random drug and alcohol testing 
under the drug and alcohol testing 
rules of more than one DOT agency, 
the employer may— 

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are 
subject to testing at the same required 
rate; or 

(2) Randomly select such employees 
for testing at the highest percentage 
rate established for the calendar year 
by any DOT agency to which the em-
ployer is subject. 

§ 655.46 Return to duty following re-
fusal to submit to a test, verified 
positive drug test result and/or 
breath alcohol test result of 0.04 or 
greater. 

Where a covered employee refuses to 
submit to a test, has a verified positive 
drug test result, and/or has a confirmed 
alcohol test result of 0.04 or greater, 
the employer, before returning the em-
ployee to duty to perform a safety-sen-
sitive function, shall follow the proce-
dures outlined in 49 CFR Part 40. 

§ 655.47 Follow-up testing after return-
ing to duty. 

An employer shall conduct follow-up 
testing of each employee who returns 
to duty, as specified in 49 CFR Part 40, 
subpart O. 

§ 655.48 Retesting of covered employ-
ees with an alcohol concentration 
of 0.02 or greater but less than 0.04. 

If an employer chooses to permit a 
covered employee to perform a safety- 
sensitive function within 8 hours of an 
alcohol test indicating an alcohol con-
centration of 0.02 or greater but less 
than 0.04, the employer shall retest the 

covered employee to ensure compliance 
with the provisions of § 655.35. The cov-
ered employee may not perform safety- 
sensitive functions unless the con-
firmation alcohol test result is less 
than 0.02. 

§ 655.49 Refusal to submit to a drug or 
alcohol test. 

(a) Each employer shall require a 
covered employee to submit to a post- 
accident drug and alcohol test required 
under § 655.44, a random drug and alco-
hol test required under § 655.45, a rea-
sonable suspicion drug and alcohol test 
required under § 655.43, or a follow-up 
drug and alcohol test required under 
§ 655.47. No employer shall permit an 
employee who refuses to submit to 
such a test to perform or continue to 
perform safety-sensitive functions. 

(b) When an employee refuses to sub-
mit to a drug or alcohol test, the em-
ployer shall follow the procedures out-
lined in 49 CFR Part 40. 

§ 655.50 [Reserved] 

Subpart F—Drug and Alcohol 
Testing Procedures 

§ 655.51 Compliance with testing pro-
cedures requirements. 

The drug and alcohol testing proce-
dures in 49 CFR Part 40 apply to em-
ployers covered by this part, and must 
be read together with this part, unless 
expressly provided otherwise in this 
part. 

§ 655.52 Substance abuse professional 
(SAP). 

The SAP must perform the functions 
in 49 CFR Part 40. 

§ 655.53 Supervisor acting as collection 
site personnel. 

An employer shall not permit an em-
ployee with direct or immediate super-
visory responsibility or authority over 
another employee to serve as the urine 
collection person, breath alcohol tech-
nician, or saliva-testing technician for 
a drug or alcohol test of the employee. 
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§§ 655.54–655.60 [Reserved] 

Subpart G—Consequences 

§ 655.61 Action when an employee has 
a verified positive drug test result 
or has a confirmed alcohol test re-
sult of 0.04 or greater, or refuses to 
submit to a test. 

(a) (1) Immediately after receiving 
notice from a medical review officer 
(MRO) or a consortium/third party ad-
ministrator (C/TPA) that a covered em-
ployee has a verified positive drug test 
result, the employer shall require that 
the covered employee cease performing 
a safety-sensitive function. 

(2) Immediately after receiving no-
tice from a Breath Alcohol Technician 
(BAT) that a covered employee has a 
confirmed alcohol test result of 0.04 or 
greater, the employer shall require 
that the covered employee cease per-
forming a safety-sensitive function. 

(3) If an employee refuses to submit 
to a drug or alcohol test required by 
this part, the employer shall require 
that the covered employee cease per-
forming a safety-sensitive function. 

(b) Before allowing the covered em-
ployee to resume performing a safety- 
sensitive function, the employer shall 
ensure the employee meets the require-
ments of 49 CFR Part 40 for returning 
to duty, including taking a return to 
duty drug and/or alcohol test. 

§ 655.62 Referral, evaluation, and 
treatment. 

If a covered employee has a verified 
positive drug test result, or has a con-
firmed alcohol test of 0.04 or greater, or 
refuses to submit to a drug or alcohol 
test required by this part, the em-
ployer shall advise the employee of the 
resources available for evaluating and 
resolving problems associated with pro-
hibited drug use and alcohol misuse, 
including the names, addresses, and 
telephone numbers of substance abuse 
professionals (SAPs) and counseling 
and treatment programs. 

§§ 655.63–655.70 [Reserved] 

Subpart H—Administrative 
Requirements 

§ 655.71 Retention of records. 
(a) General requirement. An employer 

shall maintain records of its anti-drug 
and alcohol misuse program as pro-
vided in this section. The records shall 
be maintained in a secure location with 
controlled access. 

(b) Period of retention. In determining 
compliance with the retention period 
requirement, each record shall be 
maintained for the specified minimum 
period of time as measured from the 
date of the creation of the record. Each 
employer shall maintain the records in 
accordance with the following sched-
ule: 

(1) Five years. Records of covered em-
ployee verified positive drug or alcohol 
test results, documentation of refusals 
to take required drug or alcohol tests, 
and covered employee referrals to the 
substance abuse professional, and cop-
ies of annual MIS reports submitted to 
FTA. 

(2) Two years. Records related to the 
collection process and employee train-
ing. 

(3) One year. Records of negative drug 
or alcohol test results. 

(c) Types of records. The following 
specific records must be maintained: 

(1) Records related to the collection 
process: 

(i) Collection logbooks, if used. 
(ii) Documents relating to the ran-

dom selection process. 
(iii) Documents generated in connec-

tion with decisions to administer rea-
sonable suspicion drug or alcohol tests. 

(iv) Documents generated in connec-
tion with decisions on post-accident 
drug and alcohol testing. 

(v) MRO documents verifying exist-
ence of a medical explanation of the in-
ability of a covered employee to pro-
vide an adequate urine or breathe sam-
ple. 

(2) Records related to test results: 
(i) The employer’s copy of the cus-

tody and control form. 
(ii) Documents related to the refusal 

of any covered employee to submit to a 
test required by this part. 
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(iii) Documents presented by a cov-
ered employee to dispute the result of 
a test administered under this part. 

(3) Records related to referral and re-
turn to duty and follow-up testing: 
Records concerning a covered employ-
ee’s entry into and completion of the 
treatment program recommended by 
the substance abuse professional. 

(4) Records related to employee 
training: 

(i) Training materials on drug use 
awareness and alcohol misuse, includ-
ing a copy of the employer’s policy on 
prohibited drug use and alcohol misuse. 

(ii) Names of covered employees at-
tending training on prohibited drug use 
and alcohol misuse and the dates and 
times of such training. 

(iii) Documentation of training pro-
vided to supervisors for the purpose of 
qualifying the supervisors to make a 
determination concerning the need for 
drug and alcohol testing based on rea-
sonable suspicion. 

(iv) Certification that any training 
conducted under this part complies 
with the requirements for such train-
ing. 

(5) Copies of annual MIS reports sub-
mitted to FTA. 

§ 655.72 Reporting of results in a man-
agement information system. 

(a) Each recipient shall annually pre-
pare and maintain a summary of the 
results of its anti-drug and alcohol 
misuse testing programs performed 
under this part during the previous cal-
endar year. 

(b) When requested by FTA, each re-
cipient shall submit to FTA’s Office of 
Safety and Security, or its designated 
agent, by March 15, a report covering 
the previous calendar year (January 1 
through December 31) summarizing the 
results of its anti-drug and alcohol 
misuse programs. 

(c) Each recipient shall be respon-
sible for ensuring the accuracy and 
timeliness of each report submitted by 
an employer, contractor, consortium or 
joint enterprise or by a third party 
service provider acting on the recipi-
ent’s or employer’s behalf. 

(d) As an employer, you must use the 
Management Information System 
(MIS) form and instructions as re-
quired by 49 CFR part 40, § 40.25 and ap-

pendix H. You may also use the elec-
tronic version of the MIS form pro-
vided by the DOT. The Administrator 
may designate means (e.g., electronic 
program transmitted via the Internet), 
other than hard-copy, for MIS form 
submission. For information on where 
to submit MIS forms and for the elec-
tronic version of the form, see: http:// 
transit-safety.volpe.dot.gov/DAMIS. 

(e) To calculate the total number of 
covered employees eligible for random 
testing throughout the year, as an em-
ployer, you must add the total number 
of covered employees eligible for test-
ing during each random testing period 
for the year and divide that total by 
the number of random testing periods. 
Covered employees, and only covered 
employees, are to be in an employer’s 
random testing pool, and all covered 
employees must be in the random pool. 
If you are an employer conducting ran-
dom testing more often than once per 
month (e.g., you select daily, weekly, 
bi-weekly), you do not need to compute 
this total number of covered employees 
rate more than on a once per month 
basis. As an employer, you may use a 
service agent (e.g., C/TPA) to perform 
random selections for you; and your 
covered employees may be part of a 
larger random testing pool of covered 
employees. However, you must ensure 
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that 
only covered employees are in the ran-
dom testing pool. 

(f) If you have a covered employee 
who performs multi-DOT agency func-
tions (e.g., an employee drives a para-
transit vehicle and performs pipeline 
maintenance duties for you), count the 
employee only on the MIS report for 
the DOT agency under which he or she 
is random tested. Normally, this will 
be the DOT agency under which the 
employee performs more than 50% of 
his or her duties. Employers may have 
to explain the testing data for these 
employees in the event of a DOT agen-
cy inspection or audit. 

(g) A service agent (e.g., Consortia/ 
Third Party Administrator as defined 
in 49 CFR part 40) may prepare the MIS 
report on behalf of an employer. How-
ever, a company official (e.g., Des-
ignated Employer Representative as 
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defined in 49 CFR part 40) must certify 
the accuracy and completeness of the 
MIS report, no matter who prepares it. 

[66 FR 42002, Aug. 9, 2001, as amended at 68 
FR 75462, Dec. 31, 2003] 

§ 655.73 Access to facilities and 
records. 

(a) Except as required by law, or ex-
pressly authorized or required in this 
section, no employer may release infor-
mation pertaining to a covered em-
ployee that is contained in records re-
quired to be maintained by § 655.71. 

(b) A covered employee is entitled, 
upon written request, to obtain copies 
of any records pertaining to the cov-
ered employee’s use of prohibited drugs 
or misuse of alcohol, including any 
records pertaining to his or her drug or 
alcohol tests. The employer shall pro-
vide promptly the records requested by 
the employee. Access to a covered em-
ployee’s records shall not be contin-
gent upon the employer’s receipt of 
payment for the production of those 
records. 

(c) An employer shall permit access 
to all facilities utilized and records 
compiled in complying with the re-
quirements of this part to the Sec-
retary of Transportation or any DOT 
agency with regulatory authority over 
the employer or any of its employees 
or to a State oversight agency author-
ized to oversee rail fixed guideway sys-
tems. 

(d) An employer shall disclose data 
for its drug and alcohol testing pro-
grams, and any other information per-
taining to the employer’s anti-drug and 
alcohol misuse programs required to be 
maintained by this part, to the Sec-
retary of Transportation or any DOT 
agency with regulatory authority over 
the employer or covered employee or 
to a State oversight agency authorized 
to oversee rail fixed guideway systems, 
upon the Secretary’s request or the re-
spective agency’s request. 

(e) When requested by the National 
Transportation Safety Board as part of 
an accident investigation, employers 
shall disclose information related to 
the employer’s drug or alcohol testing 
related to the accident under investiga-
tion. 

(f) Records shall be made available to 
a subsequent employer upon receipt of 

a written request from the covered em-
ployee. Subsequent disclosure by the 
employer is permitted only as ex-
pressly authorized by the terms of the 
covered employee’s request. 

(g) An employer may disclose infor-
mation required to be maintained 
under this part pertaining to a covered 
employee to the employee or the deci-
sionmaker in a lawsuit, grievance, or 
other proceeding initiated by or on be-
half of the individual, and arising from 
the results of a drug or alcohol test 
under this part (including, but not lim-
ited to, a worker’s compensation, un-
employment compensation, or other 
proceeding relating to a benefit sought 
by the covered employee.) 

(h) An employer shall release infor-
mation regarding a covered employee’s 
record as directed by the specific, writ-
ten consent of the employee author-
izing release of the information to an 
identified person. 

(i) An employer may disclose drug 
and alcohol testing information re-
quired to be maintained under this 
part, pertaining to a covered employee, 
to the State oversight agency or grant-
ee required to certify to FTA compli-
ance with the drug and alcohol testing 
procedures of 49 CFR parts 40 and 655. 

§§ 655.74–655.80 [Reserved] 

Subpart I—Certifying Compliance 
§ 655.81 Grantee oversight responsi-

bility. 
A recipient shall ensure that a sub-

recipient or contractor who receives 49 
U.S.C. 5307, 5309, or 5311 funds directly 
from the recipient complies with this 
part. 

[78 FR 37993, June 25, 2013] 

§ 655.82 Compliance as a condition of 
financial assistance. 

(a) A recipient shall not be eligible 
for Federal financial assistance under 
49 U.S.C. 5307, 5309, or 5311, if a recipi-
ent fails to establish an anti-drug and 
alcohol misuse program in compliance 
with this part. 

(b) If the Administrator determines 
that a recipient that receives Federal 
financial assistance under 49 U.S.C. 
5307, 5309, or 5311 is not in compliance 
with this part, the Administrator may 
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bar the recipient from receiving Fed-
eral financial assistance in an amount 
the Administrator considers appro-
priate. 

(c) A recipient is subject to criminal 
sanctions and fines for false statements 
or misrepresentations under 18 U.S.C. 
1001. 

(d) Notwithstanding § 655.3, a recipi-
ent operating a ferryboat regulated by 
the USCG who fails to comply with the 
USCG chemical and alcohol testing re-
quirements, shall be in noncompliance 
with this part and may be barred from 
receiving Federal financial assistance 
in an amount the Administrator con-
siders appropriate. 

[78 FR 37993, June 25, 2013] 

§ 655.83 Requirement to certify compli-
ance. 

(a) A recipient of Federal financial 
assistance under section 5307, 5309, or 
5311 shall annually certify compliance 
with this part to the applicable FTA 
Regional Office. 

(b) A certification must be author-
ized by the organization’s governing 
board or other authorizing official, and 
must be signed by a party specifically 
authorized to do so. 

(c) Recipients, including a State, 
that administers 49 U.S.C. 5307, 5309, or 
5311 Federal financial assistance to 
subrecipients and contractors, shall an-
nually certify compliance with the re-
quirements of this part, on behalf of its 
applicable subrecipient or contractor 
to the applicable FTA Regional Office. 
A recipient administering section 5307, 
5309, or 5311 Federal funding may sus-
pend a subrecipient or contractor from 
receiving Federal transit funds for non-
compliance with this part. 

[66 FR 42002, Aug. 9, 2001, as amended at 71 
FR 69198, Nov. 30, 2006; 78 FR 37993, June 25, 
2013] 

PART 659—RAIL FIXED GUIDEWAY 
SYSTEMS; STATE SAFETY OVERSIGHT 

Subpart A—General Provisions 

Sec. 
659.1 Purpose. 
659.3 Scope. 
659.5 Definitions. 

Subpart B—Role of the State 

659.7 Withholding of funds for noncompli-
ance. 

659.9 Designation of oversight agency. 
659.11 Confidentiality of investigation re-

ports and security plans. 

Subpart C—Role of the State Oversight 
Agency 

659.13 Overview. 
659.15 System safety program standard. 
659.17 System safety program plan: general 

requirements. 
659.19 System safety program plan: con-

tents. 
659.21 System security plan: general re-

quirements. 
659.23 System security plan: contents. 
659.25 Annual review of system safety pro-

gram plan and system security plan. 
659.27 Internal safety and security reviews. 
659.29 Oversight agency safety and security 

reviews. 
659.31 Hazard management process. 
659.33 Accident notification. 
659.35 Investigations. 
659.37 Corrective action plans. 
659.39 Oversight agency reporting to the 

Federal Transit Administration. 
659.41 Conflict of interest. 
659.43 Certification of compliance. 

AUTHORITY: 49 U.S.C. 5330. 

SOURCE: 70 FR 22578, Apr. 29, 2005, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 659.1 Purpose. 
This part implements 49 U.S.C. 5330 

by requiring a state to oversee the 
safety and security of rail fixed guide-
way systems through a designated 
oversight agency. 

§ 659.3 Scope. 
This part applies only to states with 

rail fixed guideway systems, as defined 
in this part. 

§ 659.5 Definitions. 
Contractor means an entity that per-

forms tasks required on behalf of the 
oversight or rail transit agency. The 
rail transit agency may not be a con-
tractor for the oversight agency. 

Corrective action plan means a plan 
developed by the rail transit agency 
that describes the actions the rail tran-
sit agency will take to minimize, con-
trol, correct, or eliminate hazards, and 
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the schedule for implementing those 
actions. 

FRA means the Federal Railroad Ad-
ministration, an agency within the 
U.S. Department of Transportation. 

FTA means the Federal Transit Ad-
ministration, an agency within the 
U.S. Department of Transportation. 

Hazard means any real or potential 
condition (as defined in the rail transit 
agency’s hazard management process) 
that can cause injury, illness, or death; 
damage to or loss of a system, equip-
ment or property; or damage to the en-
vironment. 

Individual means a passenger; em-
ployee; contractor; other rail transit 
facility worker; pedestrian; trespasser; 
or any person on rail transit-controlled 
property. 

Investigation means the process used 
to determine the causal and contrib-
uting factors of an accident or hazard, 
so that actions can be identified to pre-
vent recurrence. 

New Starts Project means any rail 
fixed guideway system funded under 
FTA’s 49 U.S.C. 5309 discretionary con-
struction program. 

Oversight Agency means the entity, 
other than the rail transit agency, des-
ignated by the state or several states 
to implement this part. 

Passenger means a person who is on 
board, boarding, or alighting from a 
rail transit vehicle for the purpose of 
travel. 

Passenger Operations means the pe-
riod of time when any aspect of rail 
transit agency operations are initiated 
with the intent to carry passengers. 

Program Standard means a written 
document developed and adopted by 
the oversight agency, that describes 
the policies, objectives, responsibil-
ities, and procedures used to provide 
rail transit agency safety and security 
oversight. 

Rail Fixed Guideway System means 
any light, heavy, or rapid rail system, 
monorail, inclined plane, funicular, 
trolley, or automated guideway that: 

(1) Is not regulated by the Federal 
Railroad Administration; and 

(2) Is included in FTA’s calculation of 
fixed guideway route miles or receives 
funding under FTA’s formula program 
for urbanized areas (49 U.S.C. 5336); or 

(3) Has submitted documentation to 
FTA indicating its intent to be in-
cluded in FTA’s calculation of fixed 
guideway route miles to receive fund-
ing under FTA’s formula program for 
urbanized areas (49 U.S.C. 5336). 

Rail Transit Agency means an entity 
that operates a rail fixed guideway sys-
tem. 

Rail Transit-Controlled Property means 
property that is used by the rail transit 
agency and may be owned, leased, or 
maintained by the rail transit agency. 

Rail Transit Vehicle means the rail 
transit agency’s rolling stock, includ-
ing but not limited to passenger and 
maintenance vehicles. 

Safety means freedom from harm re-
sulting from unintentional acts or cir-
cumstances. 

Security means freedom from harm 
resulting from intentional acts or cir-
cumstances. 

State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, 
Guam, American Samoa, and the Vir-
gin Islands. 

System Safety Program Plan means a 
document developed and adopted by 
the rail transit agency, describing its 
safety policies, objectives, responsibil-
ities, and procedures. 

System Security Plan means a docu-
ment developed and adopted by the rail 
transit agency describing its security 
policies, objectives, responsibilities, 
and procedures. 

Subpart B—Role of the State 

§ 659.7 Withholding of funds for non-
compliance. 

(a) The Administrator of the FTA 
may withhold up to five percent of the 
amount required to be distributed to 
any state or affected urbanized area in 
such state under FTA’s formula pro-
gram for urbanized areas, if: 

(1) The state in the previous fiscal 
year has not met the requirements of 
this part; and 

(2) The Administrator determines 
that the state is not making adequate 
efforts to comply with this part. 

(b) The Administrator may agree to 
restore withheld formula funds, if com-
pliance is achieved within two years 
(See 49 U.S.C. 5330). 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00561 Fmt 8010 Sfmt 8010 Y:\SGML\250232.XXX 250232



552 

49 CFR Ch. VI (10–1–20 Edition) § 659.9 

§ 659.9 Designation of oversight agen-
cy. 

(a) General requirement. Each state 
with an existing or anticipated rail 
fixed guideway system regulated by 
this part shall designate an oversight 
agency consistent with the provisions 
of this section. For a rail fixed guide-
way system that will operate in only 
one state, the state must designate an 
agency of the state, other than the rail 
transit agency, as the oversight agency 
to implement the requirements in this 
part. The state’s designation or re-des-
ignation of its oversight agency and 
submission of required information as 
specified in this section, are subject to 
review by FTA. 

(b) Exception. States which have des-
ignated oversight agencies for purposes 
of this part before May 31, 2005 are not 
required to re-designate to FTA. 

(c) Timing. The state designation of 
the oversight agency shall: 

(1) Coincide with the execution of 
any grant agreement for a New Starts 
project between FTA and a rail transit 
agency within the state’s jurisdiction; 
or 

(2) Occur before the application by a 
rail transit agency for funding under 
FTA’s formula program for urbanized 
areas (49 U.S.C. 5336). 

(d) Notification to FTA. Within (60) 
days of designation of the oversight 
agency, the state must submit to FTA 
the following: 

(1) The name of the oversight agency 
designated to implement requirements 
in this part; 

(2) Documentation of the oversight 
agency’s authority to provide state 
oversight; 

(3) Contact information for the rep-
resentative identified by the des-
ignated oversight agency with respon-
sibility for oversight activities; 

(4) A description of the organiza-
tional and financial relationship be-
tween the designated oversight agency 
and the rail transit agency; and 

(5) A schedule for the designated 
agency’s development of its State Safe-
ty Oversight Program, including the 
projected date of its initial submission, 
as required in § 659.39(a). 

(e) Multiple states. In cases of a rail 
fixed guideway system that will oper-
ate in more than one state, each af-

fected state must designate an agency 
of the state, other than the rail transit 
agency, as the oversight agency to im-
plement the requirements in this part. 
To fulfill this requirement, the affected 
states: 

(1) May agree to designate one agen-
cy of one state, or an agency represent-
ative of all states, to implement the re-
quirements in this part; and 

(2) In the event multiple states share 
oversight responsibility for a rail fixed 
guideway system, the states must en-
sure that the rail fixed guideway sys-
tem is subject to a single program 
standard, adopted by all affected 
states. 

(f) Change of designation. Should a 
state change its designated oversight 
agency, it shall submit the information 
required under paragraph (d) of this 
section to FTA within (30) days of its 
change. In addition, the new oversight 
agency must submit a new initial sub-
mission, consistent with § 659.39(b), 
within (30) days of its designation. 

§ 659.11 Confidentiality of investiga-
tion reports and security plans. 

(a) A state may withhold an inves-
tigation report that may have been 
prepared or adopted by the oversight 
agency from being admitted as evi-
dence or used in a civil action for dam-
ages resulting from a matter men-
tioned in the report. 

(b) This part does not require public 
availability of the rail transit agency’s 
security plan and any referenced proce-
dures. 

Subpart C—Role of the State 
Oversight Agency 

§ 659.13 Overview. 

The state oversight agency is respon-
sible for establishing standards for rail 
safety and security practices and pro-
cedures to be used by rail transit agen-
cies within its purview. In addition, the 
state oversight agency must oversee 
the execution of these practices and 
procedures, to ensure compliance with 
the provisions of this part. This sub-
part identifies and describes the var-
ious requirements for the state over-
sight agency. 
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§ 659.15 System safety program stand-
ard. 

(a) General requirement. Each state 
oversight agency shall develop and dis-
tribute a program standard. The pro-
gram standard is a compilation of proc-
esses and procedures that governs the 
conduct of the oversight program at 
the state oversight agency level, and 
provides guidance to the regulated rail 
transit properties concerning processes 
and procedures they must have in place 
to be in compliance with the state safe-
ty oversight program. The program 
standard and any referenced program 
procedures must be submitted to FTA 
as part of the initial submission. Sub-
sequent revisions and updates must be 
submitted to FTA as part of the over-
sight agency’s annual submission. 

(b) Contents. Each oversight agency 
shall develop a written program stand-
ard that meets the requirements speci-
fied in this part and includes, at a min-
imum, the areas identified in this sec-
tion. 

(1) Program management section. This 
section shall include an explanation of 
the oversight agency’s authority, poli-
cies, and roles and responsibilities for 
providing safety and security oversight 
of the rail transit agencies within its 
jurisdiction. This section shall provide 
an overview of planned activities to en-
sure on-going communication with 
each affected rail transit agency relat-
ing to safety and security information, 
as well as FTA reporting requirements, 
including initial, annual and periodic 
submissions. 

(2) Program standard development sec-
tion. This section shall include a de-
scription of the oversight agency’s 
process for the development, review, 
and adoption of the program standard, 
the modification and/or update of the 
program standard, and the process by 
which the program standard and any 
subsequent revisions are distributed to 
each affected rail transit agency. 

(3) Oversight of rail transit agency in-
ternal safety and security reviews. This 
section shall specify the role of the 
oversight agency in overseeing the rail 
transit agency internal safety and se-
curity review process. This includes a 
description of the process used by the 
oversight agency to receive rail transit 
agency checklists and procedures and 

approve the rail transit agency’s an-
nual reports on findings, which must be 
submitted under the signature of the 
rail transit agency’s top management. 

(4) Oversight agency safety and security 
review section. This section shall lay 
out the process and criteria to be used 
at least every three years in con-
ducting a complete review of each af-
fected rail transit agency’s implemen-
tation of its system safety program 
plan and system security plan. This 
section includes the process to be used 
by the affected rail transit agency and 
the oversight agency to manage find-
ings and recommendations from this 
review. This also includes procedures 
for notifying the oversight agency be-
fore the rail transit agency conducts 
an internal review. 

(5) Accident notification section. This 
section shall include the specific re-
quirements for the rail transit agency 
to notify the oversight agency of acci-
dents. This section shall also include 
required timeframes, methods of notifi-
cation, and the information to be sub-
mitted by the rail transit agency. Ad-
ditional detail on this portion is in-
cluded in § 659.33 of this part. 

(6) Investigations section. This section 
contains the oversight agency identi-
fication of the thresholds for incidents 
that require an oversight agency inves-
tigation. The roles and responsibilities 
for conducting investigations shall in-
clude: coordination with the rail tran-
sit agency investigation process, the 
role of the oversight agency in sup-
porting investigations and findings 
conducted by the NTSB, review and 
concurrence of investigation report 
findings, and procedures for protecting 
the confidentiality of investigation re-
ports. 

(7) Corrective actions section. This sec-
tion shall specify oversight agency cri-
teria for the development of corrective 
action plan(s) and the process for the 
review and approval of a corrective ac-
tion plan developed by the rail transit 
agency. This section shall also identify 
the oversight agency’s policies for the 
verification and tracking of corrective 
action plan implementation, and its 
process for managing conflicts with the 
rail transit agency relating to inves-
tigation findings and corrective action 
plan development. 
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(8) System safety program plan section. 
This section shall specify the minimum 
requirements to be contained in the 
rail transit agency’s system safety pro-
gram plan. The contents of the system 
safety plan are discussed in more detail 
in § 659.19 of this part. This section 
shall also specify information to be in-
cluded in the affected rail transit agen-
cy’s system safety program plan relat-
ing to the hazard management process, 
including requirements for on-going 
communication and coordination relat-
ing to the identification, categoriza-
tion, resolution, and reporting of haz-
ards to the oversight agency. More de-
tails on the hazard management proc-
ess are contained in § 659.31 of this part. 
This section shall also describe the 
process and timeframe through which 
the oversight agency must receive, re-
view, and approve the rail transit agen-
cy system safety program plan. 

(9) System security plan section. This 
section shall specify the minimum re-
quirements to be included in the rail 
transit agency’s system security plan. 
More details about the system security 
plan are contained in §§ 659.21 through 
659.23 of this part. This section shall 
also describe the process by which the 
oversight agency will review and ap-
prove the rail transit agency system 
security program plan. This section 
also shall identify how the state will 
prevent the system security plan from 
public disclosure. 

§ 659.17 System safety program plan: 
general requirements. 

(a) The oversight agency shall re-
quire the rail transit agency to develop 
and implement a written system safety 
program plan that complies with re-
quirements in this part and the over-
sight agency’s program standard. 

(b) The oversight agency shall review 
and approve the rail transit agency 
system safety program plan. 

(c) After approval, the oversight 
agency shall issue a formal letter of ap-
proval to the rail transit agency, in-
cluding the checklist used to conduct 
the review. 

§ 659.19 System safety program plan: 
contents. 

The system safety plan shall include, 
at a minimum: 

(a) A policy statement signed by the 
agency’s chief executive that endorses 
the safety program and describes the 
authority that establishes the system 
safety program plan. 

(b) A clear definition of the goals and 
objectives for the safety program and 
stated management responsibilities to 
ensure they are achieved. 

(c) An overview of the management 
structure of the rail transit agency, in-
cluding: 

(1) An organization chart; 
(2) A description of how the safety 

function is integrated into the rest of 
the rail transit organization; and 

(3) Clear identification of the lines of 
authority used by the rail transit agen-
cy to manage safety issues. 

(d) The process used to control 
changes to the system safety program 
plan, including: 

(1) Specifying an annual assessment 
of whether the system safety program 
plan should be updated; and 

(2) Required coordination with the 
oversight agency, including time-
frames for submission, revision, and 
approval. 

(e) A description of the specific ac-
tivities required to implement the sys-
tem safety program, including: 

(1) Tasks to be performed by the rail 
transit safety function, by position and 
management accountability, specified 
in matrices and/or narrative format; 
and 

(2) Safety-related tasks to be per-
formed by other rail transit depart-
ments, by position and management 
accountability, specified in matrices 
and/or narrative format. 

(f) A description of the process used 
by the rail transit agency to imple-
ment its hazard management program, 
including activities for: 

(1) Hazard identification; 
(2) Hazard investigation, evaluation 

and analysis; 
(3) Hazard control and elimination; 
(4) Hazard tracking; and 
(5) Requirements for on-going report-

ing to the oversight agency relating to 
hazard management activities and sta-
tus. 

(g) A description of the process used 
by the rail transit agency to ensure 
that safety concerns are addressed in 

VerDate Sep<11>2014 13:56 May 26, 2021 Jkt 250232 PO 00000 Frm 00564 Fmt 8010 Sfmt 8010 Y:\SGML\250232.XXX 250232



555 

Federal Transit Admin., DOT § 659.19 

modifications to existing systems, ve-
hicles, and equipment, which do not re-
quire formal safety certification but 
which may have safety impacts. 

(h) A description of the safety certifi-
cation process required by the rail 
transit agency to ensure that safety 
concerns and hazards are adequately 
addressed prior to the initiation of pas-
senger operations for New Starts and 
subsequent major projects to extend, 
rehabilitate, or modify an existing sys-
tem, or to replace vehicles and equip-
ment. 

(i) A description of the process used 
to collect, maintain, analyze, and dis-
tribute safety data, to ensure that the 
safety function within the rail transit 
organization receives the necessary in-
formation to support implementation 
of the system safety program. 

(j) A description of the process used 
by the rail transit agency to perform 
accident notification, investigation 
and reporting, including: 

(1) Notification thresholds for inter-
nal and external organizations; 

(2) Accident investigation process 
and references to procedures; 

(3) The process used to develop, im-
plement, and track corrective actions 
that address investigation findings; 

(4) Reporting to internal and external 
organizations; and 

(5) Coordination with the oversight 
agency. 

(k) A description of the process used 
by the rail transit agency to develop an 
approved, coordinated schedule for all 
emergency management program ac-
tivities, which include: 

(1) Meetings with external agencies; 
(2) Emergency planning responsibil-

ities and requirements; 
(3) Process used to evaluate emer-

gency preparedness, such as annual 
emergency field exercises; 

(4) After action reports and imple-
mentation of findings; 

(5) Revision and distribution of emer-
gency response procedures; 

(6) Familiarization training for pub-
lic safety organizations; and 

(7) Employee training. 
(l) A description of the process used 

by the rail transit agency to ensure 
that planned and scheduled internal 
safety reviews are performed to evalu-

ate compliance with the system safety 
program plan, including: 

(1) Identification of departments and 
functions subject to review; 

(2) Responsibility for scheduling re-
views; 

(3) Process for conducting reviews, 
including the development of check-
lists and procedures and the issuing of 
findings; 

(4) Review of reporting requirements; 
(5) Tracking the status of imple-

mented recommendations; and 
(6) Coordination with the oversight 

agency. 
(m) A description of the process used 

by the rail transit agency to develop, 
maintain, and ensure compliance with 
rules and procedures having a safety 
impact, including: 

(1) Identification of operating and 
maintenance rules and procedures sub-
ject to review; 

(2) Techniques used to assess the im-
plementation of operating and mainte-
nance rules and procedures by employ-
ees, such as performance testing; 

(3) Techniques used to assess the ef-
fectiveness of supervision relating to 
the implementation of operating and 
maintenance rules; and 

(4) Process for documenting results 
and incorporating them into the hazard 
management program. 

(n) A description of the process used 
for facilities and equipment safety in-
spections, including: 

(1) Identification of the facilities and 
equipment subject to regular safety-re-
lated inspection and testing; 

(2) Techniques used to conduct in-
spections and testing; 

(3) Inspection schedules and proce-
dures; and 

(4) Description of how results are en-
tered into the hazard management 
process. 

(o) A description of the maintenance 
audits and inspections program, includ-
ing identification of the affected facili-
ties and equipment, maintenance cy-
cles, documentation required, and the 
process for integrating identified prob-
lems into the hazard management 
process. 

(p) A description of the training and 
certification program for employees 
and contractors, including: 
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(1) Categories of safety-related work 
requiring training and certification; 

(2) A description of the training and 
certification program for employees 
and contractors in safety-related posi-
tions; 

(3) Process used to maintain and ac-
cess employee and contractor training 
records; and 

(4) Process used to assess compliance 
with training and certification require-
ments. 

(q) A description of the configuration 
management control process, includ-
ing: 

(1) The authority to make configura-
tion changes; 

(2) Process for making changes; and 
(3) Assurances necessary for formally 

notifying all involved departments. 
(r) A description of the safety pro-

gram for employees and contractors 
that incorporates the applicable local, 
state, and federal requirements, includ-
ing: 

(1) Safety requirements that employ-
ees and contractors must follow when 
working on, or in close proximity to, 
rail transit agency property; and 

(2) Processes for ensuring the em-
ployees and contractors know and fol-
low the requirements. 

(s) A description of the hazardous 
materials program, including the proc-
ess used to ensure knowledge of and 
compliance with program require-
ments. 

(t) A description of the drug and alco-
hol program and the process used to 
ensure knowledge of and compliance 
with program requirements. 

(u) A description of the measures, 
controls, and assurances in place to en-
sure that safety principles, require-
ments and representatives are included 
in the rail transit agency’s procure-
ment process. 

§ 659.21 System security plan: general 
requirements. 

(a) The oversight agency shall re-
quire the rail transit agency to imple-
ment a system security plan that, at a 
minimum, complies with requirements 
in this part and the oversight agency’s 
program standard. The system security 
plan must be developed and maintained 
as a separate document and may not be 

part of the rail transit agency’s system 
safety program plan. 

(b) The oversight agency may pro-
hibit a rail transit agency from pub-
licly disclosing the system security 
plan. 

(c) After approving the system secu-
rity plan, the oversight agency shall 
issue a formal letter of approval, in-
cluding the checklist used to conduct 
the review, to the rail transit agency. 

§ 659.23 System security plan: con-
tents. 

The system security plan must, at a 
minimum address the following: 

(a) Identify the policies, goals, and 
objectives for the security program en-
dorsed by the agency’s chief executive. 

(b) Document the rail transit agen-
cy’s process for managing threats and 
vulnerabilities during operations, and 
for major projects, extensions, new ve-
hicles and equipment, including inte-
gration with the safety certification 
process; 

(c) Identify controls in place that ad-
dress the personal security of pas-
sengers and employees; 

(d) Document the rail transit agen-
cy’s process for conducting internal se-
curity reviews to evaluate compliance 
and measure the effectiveness of the 
system security plan; and 

(e) Document the rail transit agen-
cy’s process for making its system se-
curity plan and accompanying proce-
dures available to the oversight agency 
for review and approval. 

§ 659.25 Annual review of system safe-
ty program plan and system secu-
rity plan. 

(a) The oversight agency shall re-
quire the rail transit agency to con-
duct an annual review of its system 
safety program plan and system secu-
rity plan. 

(b) In the event the rail transit agen-
cy’s system safety program plan is 
modified, the rail transit agency must 
submit the modified plan and any sub-
sequently modified procedures to the 
oversight agency for review and ap-
proval. After the plan is approved, the 
oversight agency must issue a formal 
letter of approval to the rail transit 
agency. 
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(c) In the event the rail transit agen-
cy’s system security plan is modified, 
the rail transit agency must make the 
modified system security plan and ac-
companying procedures available to 
the oversight agency for review, con-
sistent with requirements specified in 
§ 659.23(e) of this part. After the plan is 
approved, the oversight agency shall 
issue a formal letter of approval to the 
rail transit agency. 

§ 659.27 Internal safety and security 
reviews. 

(a) The oversight agency shall re-
quire the rail transit agency to develop 
and document a process for the per-
formance of on-going internal safety 
and security reviews in its system safe-
ty program plan. 

(b) The internal safety and security 
review process must, at a minimum: 

(1) Describe the process used by the 
rail transit agency to determine if all 
identified elements of its system safety 
program plan and system security plan 
are performing as intended; and 

(2) Ensure that all elements of the 
system safety program plan and sys-
tem security plan are reviewed in an 
on-going manner and completed over a 
three-year cycle. 

(c) The rail transit agency must no-
tify the oversight agency at least thir-
ty (30) days before the conduct of 
scheduled internal safety and security 
reviews. 

(d) The rail transit agency shall sub-
mit to the oversight agency any check-
lists or procedures it will use during 
the safety portion of its review. 

(e) The rail transit agency shall 
make available to the oversight agency 
any checklists or procedures subject to 
the security portion of its review, con-
sistent with § 659.23(e). 

(f) The oversight agency shall require 
the rail transit agency to annually sub-
mit a report documenting internal 
safety and security review activities 
and the status of subsequent findings 
and corrective actions. The security 
part of this report must be made avail-
able for oversight agency review, con-
sistent with § 659.23(e). 

(g) The annual report must be accom-
panied by a formal letter of certifi-
cation signed by the rail transit agen-
cy’s chief executive, indicating that 

the rail transit agency is in compliance 
with its system safety program plan 
and system security plan. 

(h) If the rail transit agency deter-
mines that findings from its internal 
safety and security reviews indicate 
that the rail transit agency is not in 
compliance with its system safety pro-
gram plan or system security plan, the 
chief executive must identify the ac-
tivities the rail transit agency will 
take to achieve compliance. 

(i) The oversight agency must for-
mally review and approve the annual 
report. 

§ 659.29 Oversight agency safety and 
security reviews. 

At least every three (3) years, begin-
ning with the initiation of rail transit 
agency passenger operations, the over-
sight agency must conduct an on-site 
review of the rail transit agency’s im-
plementation of its system safety pro-
gram plan and system security plan. 
Alternatively, the on-site review may 
be conducted in an on-going manner 
over the three year timeframe. At the 
conclusion of the review cycle, the 
oversight agency must prepare and 
issue a report containing findings and 
recommendations resulting from that 
review, which, at a minimum, must in-
clude an analysis of the effectiveness of 
the system safety program plan and 
the security plan and a determination 
of whether either should be updated. 

§ 659.31 Hazard management process. 

(a) The oversight agency must re-
quire the rail transit agency to develop 
and document in its system safety pro-
gram plan a process to identify and re-
solve hazards during its operation, in-
cluding any hazards resulting from 
subsequent system extensions or modi-
fications, operational changes, or other 
changes within the rail transit envi-
ronment. 

(b) The hazard management process 
must, at a minimum: 

(1) Define the rail transit agency’s 
approach to hazard management and 
the implementation of an integrated 
system-wide hazard resolution process; 

(2) Specify the sources of, and the 
mechanisms to support, the on-going 
identification of hazards; 
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(3) Define the process by which iden-
tified hazards will be evaluated and 
prioritized for elimination or control; 

(4) Identify the mechanism used to 
track through resolution the identified 
hazard(s); 

(5) Define minimum thresholds for 
the notification and reporting of haz-
ard(s) to oversight agencies; and 

(6) Specify the process by which the 
rail transit agency will provide on- 
going reporting of hazard resolution 
activities to the oversight agency. 

§ 659.33 Accident notification. 
(a) The oversight agency must re-

quire the rail transit agency to notify 
the oversight agency within two (2) 
hours of any incident involving a rail 
transit vehicle or taking place on rail 
transit-controlled property where one 
or more of the following occurs: 

(1) A fatality at the scene; or where 
an individual is confirmed dead within 
thirty (30) days of a rail transit-related 
incident; 

(2) Injuries requiring immediate med-
ical attention away from the scene for 
two or more individuals; 

(3) Property damage to rail transit 
vehicles, non-rail transit vehicles, 
other rail transit property or facilities 
and non-transit property that equals or 
exceeds $25,000; 

(4) An evacuation due to life safety 
reasons; 

(5) A collision at a grade crossing; 
(6) A main-line derailment; 
(7) A collision with an individual on a 

rail right of way; or 
(8) A collision between a rail transit 

vehicle and a second rail transit vehi-
cle, or a rail transit non-revenue vehi-
cle. 

(b) The oversight agency shall re-
quire rail transit agencies that share 
track with the general railroad system 
and are subject to the Federal Railroad 
Administration notification require-
ments, to notify the oversight agency 
within two (2) hours of an incident for 
which the rail transit agency must also 
notify the Federal Railroad Adminis-
tration. 

(c) The oversight agency shall iden-
tify in its program standard the meth-
od of notification and the information 
to be provided by the rail transit agen-
cy 

§ 659.35 Investigations. 

(a) The oversight agency must inves-
tigate, or cause to be investigated, at a 
minimum, any incident involving a rail 
transit vehicle or taking place on rail 
transit-controlled property meeting 
the notification thresholds identified 
in § 659.33(a). 

(b) The oversight agency must use its 
own investigation procedures or those 
that have been formally adopted from 
the rail transit agency and that have 
been submitted to FTA. 

(c) In the event the oversight agency 
authorizes the rail transit agency to 
conduct investigations on its behalf, it 
must do so formally and require the 
rail transit agency to use investigation 
procedures that have been formally ap-
proved by the oversight agency. 

(d) Each investigation must be docu-
mented in a final report that includes a 
description of investigation activities, 
identified causal and contributing fac-
tors, and a corrective action plan. 

(e) A final investigation report must 
be formally adopted by the oversight 
agency for each accident investigation. 

(1) If the oversight agency has con-
ducted the investigation, it must for-
mally transmit its final investigation 
report to the rail transit agency. 

(2) If the oversight agency has au-
thorized an entity other than itself (in-
cluding the rail transit agency) to con-
duct the accident investigation on its 
behalf, the oversight agency must re-
view and formally adopt the final in-
vestigation report. 

(3) If the oversight agency does not 
concur with the findings of the rail 
transit agency investigation report, it 
must either: 

(i) Conduct its own investigation ac-
cording to paragraphs (b), (d) and (e)(1) 
of this section; or 

(ii) Formally transmit its dissent to 
the findings of the accident investiga-
tion, report its dissent to the rail tran-
sit agency, and negotiate with the rail 
transit agency until a resolution on 
the findings is reached. 

(f) The oversight agency shall have 
the authority to require periodic status 
reports that document investigation 
activities and findings in a time frame 
determined by the oversight agency. 
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§ 659.37 Corrective action plans. 
(a) The oversight agency must, at a 

minimum, require the development of 
a corrective action plan for the fol-
lowing: 

(1) Results from investigations, in 
which identified causal and contrib-
uting factors are determined by the 
rail transit agency or oversight agency 
as requiring corrective actions; and 

(2) Findings from safety and security 
reviews performed by the oversight 
agency. 

(b) Each corrective action plan 
should identify the action to be taken 
by the rail transit agency, an imple-
mentation schedule, and the individual 
or department responsible for the im-
plementation. 

(c) The corrective action plan must 
be reviewed and formally approved by 
the oversight agency. 

(d) The oversight agency must estab-
lish a process to resolve disputes be-
tween itself and the rail transit agency 
resulting from the development or en-
forcement of a corrective action plan. 

(e) The oversight agency must iden-
tify the process by which findings from 
an NTSB accident investigation will be 
evaluated to determine whether or not 
a corrective action plan should be de-
veloped by either the oversight agency 
or rail transit agency to address NTSB 
findings. 

(f) The rail transit agency must pro-
vide the oversight agency: 

(1) Verification that the corrective 
action(s) has been implemented as de-
scribed in the corrective action plan, or 
that a proposed alternate action(s) has 
been implemented subject to oversight 
agency review and approval; and 

(2) Periodic reports requested by the 
oversight agency, describing the status 
of each corrective action(s) not com-
pletely implemented, as described in 
the corrective action plan. 

(g) The oversight agency must mon-
itor and track the implementation of 
each approved corrective action plan. 

§ 659.39 Oversight agency reporting to 
the Federal Transit Administration. 

(a) Initial submission. Each designated 
oversight agency with a rail fixed 
guideway system that is in passenger 
operations as of April 29, 2005 or will 
begin passenger operations by May 1, 

2006, must make its initial submission 
to FTA by May 1, 2006. In states with 
rail fixed guideway systems initiating 
passenger operations after May 1, 2006, 
the designated oversight agency must 
make its initial submission within the 
time frame specified by the state in its 
designation submission, but not later 
than at least sixty (60) days prior to 
initiation of passenger operations. Any 
time a state changes its designated 
oversight agency to carry out the re-
quirements identified in this part, the 
new oversight agency must make a new 
initial submission to FTA within thir-
ty (30) days of the designation. 

(b) An initial submission must in-
clude the following: 

(1) Oversight agency program stand-
ard and referenced procedures; and 

(2) Certification that the system safe-
ty program plan and the system secu-
rity plan have been developed, re-
viewed, and approved. 

(c) Annual submission. Before March 
15 of each year, the oversight agency 
must submit the following to FTA: 

(1) A publicly available annual report 
summarizing its oversight activities 
for the preceding twelve months, in-
cluding a description of the causal fac-
tors of investigated accidents, status of 
corrective actions, updates and modi-
fications to rail transit agency pro-
gram documentation, and the level of 
effort used by the oversight agency to 
carry out its oversight activities. 

(2) A report documenting and track-
ing findings from three-year safety re-
view activities, and whether a three- 
year safety review has been completed 
since the last annual report was sub-
mitted. 

(3) Program standard and supporting 
procedures that have changed during 
the preceding year. 

(4) Certification that any changes or 
modifications to the rail transit agen-
cy system safety program plan or sys-
tem security plan have been reviewed 
and approved by the oversight agency. 

(d) Periodic submission. FTA retains 
the authority to periodically request 
program information. 

(e) Electronic reporting. All submis-
sions to FTA required in this part must 
be submitted electronically using a re-
porting system specified by FTA. 
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§ 659.41 Conflict of interest. 

The oversight agency shall prohibit a 
party or entity from providing services 
to both the oversight agency and rail 
transit agency when there is a conflict 
of interest, as defined by the state. 

§ 659.43 Certification of compliance. 

(a) Annually, the oversight agency 
must certify to the FTA that it has 
complied with the requirements of this 
part. 

(b) The oversight agency must sub-
mit each certification electronically to 
FTA using a reporting system specified 
by FTA. 

(c) The oversight agency must main-
tain a signed copy of each annual cer-
tification to FTA, subject to audit by 
FTA. 

PART 661—BUY AMERICA 
REQUIREMENTS 

Sec. 
661.1 Applicability. 
661.3 Definitions. 
661.5 General requirements. 
661.6 Certification requirements for pro-

curement of steel or manufactured prod-
ucts. 

661.7 Waivers. 
661.9 Application for waivers. 
661.11 Rolling stock procurements. 
661.12 Certification requirement for pro-

curement of buses, other rolling stock 
and associated equipment. 

661.13 Grantee responsibility. 
661.15 Investigation procedures. 
661.17 Failure to comply with certification. 
661.18 Intentional violations. 
661.19 Sanctions. 
661.20 Rights of parties. 
661.21 State Buy America provisions. 

AUTHORITY: 49 U.S.C. 5323(j) (formerly sec. 
165 of the Surface Transportation Assistance 
Act of 1982 (Pub. L. 97–424); as amended by 
sec. 337, Pub. L. 100–17; sec. 1048, Pub. L. 102– 
240; sec. 3020(b), Pub. L. 105–178; and sec. 
3023(i) and (k), Pub. L. 109–59); 49 CFR 1.51. 

SOURCE: 56 FR 932, Jan. 9, 1991, unless oth-
erwise noted. 

§ 661.1 Applicability. 
Unless otherwise noted, this part ap-

plies to all federally assisted procure-
ments using funds authorized by 49 
U.S.C. 5323(j); 23 U.S.C. 103(e)(4); and 
section 14 of the National Capital 

Transportation Act of 1969, as amend-
ed. 

[56 FR 932, Jan. 9, 1991, as amended at 72 FR 
53696, Sept. 20, 2007] 

§ 661.3 Definitions. 

As used in this part: 
Act means the Federal Public Trans-

portation Law (49 U.S.C. Chapter 53). 
Administrator means the Adminis-

trator of FTA, or designee. 
Component means any article, mate-

rial, or supply, whether manufactured 
or unmanufactured, that is directly in-
corporated into the end product at the 
final assembly location. 

Contractor means a party to a third 
party contract other than the grantee. 

End product means any vehicle, struc-
ture, product, article, material, supply, 
or system, which directly incorporates 
constituent components at the final as-
sembly location, that is acquired for 
public use under a federally-funded 
third-party contract, and which is 
ready to provide its intended end func-
tion or use without any further manu-
facturing or assembly change(s). A list 
of representative end products is in-
cluded at Appendix A to this section. 

FTA means the Federal Transit Ad-
ministration. 

Grantee means any entity that is a 
recipient of FTA funds. 

Manufactured product means an item 
produced as a result of the manufac-
turing process. 

Manufacturing process means the ap-
plication of processes to alter the form 
or function of materials or of elements 
of the product in a manner adding 
value and transforming those materials 
or elements so that they represent a 
new end product functionally different 
from that which would result from 
mere assembly of the elements or ma-
terials. 

Negotiated procurement means a con-
tract awarded using other than sealed 
bidding procedures. 

Rolling stock means transit vehicles 
such as buses, vans, cars, railcars, loco-
motives, trolley cars and buses, and 
ferry boats, as well as vehicles used for 
support services. 
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System means a machine, product, or 
device, or a combination of such equip-
ment, consisting of individual compo-
nents, whether separate or inter-
connected by piping, transmission de-
vices, electrical cables or circuitry, or 
by other devices, which are intended to 
contribute together to a clearly de-
fined function. Factors to consider in 
determining whether a system con-
stitutes an end product include: Wheth-
er performance warranties apply to an 
integrated system (regardless of wheth-
er components are separately 
warranteed); whether products perform 
on an integrated basis with other prod-
ucts in a system, or are operated inde-
pendently of associated products in the 
system; or whether transit agencies 
routinely procure a product separately 
(other than as replacement or spare 
parts). 

United States means the several 
States, the Commonwealth of Puerto 
Rico, the District of Columbia, Guam, 
American Samoa, the U.S. Virgin Is-
lands, and the Commonwealth of the 
Northern Mariana Islands. 

APPENDIX A TO § 661.3—END PRODUCTS 

The following is a list of representative 
end products that are subject to the require-
ments of Buy America. This list is represent-
ative, not exhaustive. 

(1) Rolling stock end products: All individual 
items identified as rolling stock in § 661.3 
(e.g., buses, vans, cars, railcars, locomotives, 
trolley cars and buses, ferry boats, as well as 
vehicles used for support services); train con-
trol, communication, and traction power 
equipment that meets the definition of end 
product at § 661.3 (e.g., a communication or 
traction power system, including manufac-
tured bimetallic power rail). 

(2) Steel and iron end products: Items made 
primarily of steel or iron such as structures, 
bridges, and track work, including running 
rail, contact rail, and turnouts. 

(3) Manufactured end products: Infrastruc-
ture projects not made primarily of steel or 
iron, including structures (terminals, depots, 
garages, and bus shelters), ties and ballast; 
contact rail not made primarily of steel or 
iron; fare collection systems; computers; in-
formation systems; security systems; data 
processing systems; and mobile lifts, hoists, 
and elevators. 

[72 FR 53696, Sept. 20, 2007, as amended at 74 
FR 30239, June 25, 2009] 

§ 661.5 General requirements. 

(a) Except as provided in § 661.7 and 
§ 661.11 of this part, no funds may be ob-
ligated by FTA for a grantee project 
unless all iron, steel, and manufactured 
products used in the project are pro-
duced in the United States. 

(b) All steel and iron manufacturing 
processes must take place in the 
United States, except metallurgical 
processes involving refinement of steel 
additives. 

(c) The steel and iron requirements 
apply to all construction materials 
made primarily of steel or iron and 
used in infrastructure projects such as 
transit or maintenance facilities, rail 
lines, and bridges. These items include, 
but are not limited to, structural steel 
or iron, steel or iron beams and col-
umns, running rail and contact rail. 
These requirements do not apply to 
steel or iron used as components or 
subcomponents of other manufactured 
products or rolling stock, or to 
bimetallic power rail incorporating 
steel or iron components. 

(d) For a manufactured product to be 
considered produced in the United 
States: 

(1) All of the manufacturing proc-
esses for the product must take place 
in the United States; and 

(2) All of the components of the prod-
uct must be of U.S. origin. A compo-
nent is considered of U.S. origin if it is 
manufactured in the United States, re-
gardless of the origin of its subcompo-
nents. 

[61 FR 6302, Feb. 16, 1996, as amended at 74 
FR 30239, June 25, 2009] 

§ 661.6 Certification requirements for 
procurement of steel or manufac-
tured products. 

If steel, iron, or manufactured prod-
ucts (as defined in §§ 661.3 and 661.5 of 
this part) are being procured, the ap-
propriate certificate as set forth below 
shall be completed and submitted by 
each bidder or offeror in accordance 
with the requirement contained in 
§ 661.13(b) of this part. 
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Certificate of Compliance with Buy 
America Requirements 

The bidder or offeror hereby certifies 
that it will comply with the require-
ments of 49 U.S.C. 5323(j)(1), and the ap-
plicable regulations in 49 CFR part 661. 
Date lllllllllllllllllllll

Signature llllllllllllllllll

Company llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

Certificate of Non-Compliance with Buy 
America Requirements 

The bidder or offeror hereby certifies 
that it cannot comply with the require-
ments of 49 U.S.C. 5323(j), but it may 
qualify for an exception to the require-
ment pursuant to 49 U.S.C. 5323(j)(2), as 
amended, and the applicable regula-
tions in 49 CFR 661.7. 
Date lllllllllllllllllllll

Signature llllllllllllllllll

Company llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

[71 FR 14117, Mar. 21, 2006, as amended at 72 
FR 53696, Sept. 20, 2007] 

§ 661.7 Waivers. 
(a) Section 5323(j)(2) of Title 49 

United States Code provides that the 
general requirements of 49 U.S.C. 
5323(j)(1) shall not apply in four specific 
instances. This section sets out the 
conditions for the three statutory 
waivers based on public interest, non- 
availability, and price-differential. 
Section 661.11 of this part sets out the 
conditions for the fourth statutory 
waiver governing the procurement of 
rolling stock and associated equip-
ment. 

(b) Under the provision of 49 U.S.C. 
5323(j)(2)(A), the Administrator may 
waive the general requirements of 49 
U.S.C. 5323(j)(1) if the Administrator 
finds that their application would be 
inconsistent with the public interest. 
In determining whether the conditions 
exist to grant this public interest waiv-
er, the Administrator will consider all 
appropriate factors on a case-by-case 
basis, unless a general exception is spe-
cifically set out in this part. When 
granting a public interest waiver, the 
Administrator shall issue a detailed 
written statement justifying why the 
waiver is in the public interest. The 

Administrator shall publish this jus-
tification in the FEDERAL REGISTER, 
providing the public with a reasonable 
time for notice and comment of not 
more than seven calendar days. 

(c) Under the provision of 49 U.S.C. 
5323(j)(2), the Administrator may waive 
the general requirements of 49 U.S.C. 
5323(j) if the Administrator finds that 
the materials for which a waiver is re-
quested are not produced in the United 
States in sufficient and reasonably 
available quantities and of a satisfac-
tory quality. 

(1) It will be presumed that the con-
ditions exist to grant this non-avail-
ability waiver if no responsive and re-
sponsible bid is received offering an 
item produced in the United States. 

(2) In the case of a sole source pro-
curement, the Administrator will grant 
this non-availability waiver only if the 
grantee provides sufficient information 
which indicates that the item to be 
procured is only available from a single 
source or that the item to be procured 
is not produced in sufficient and rea-
sonably available quantities of a satis-
factory quality in the United States. 

(3) After contract award, the Admin-
istrator may grant a non-availability 
waiver under this paragraph, in any 
case in which a bidder or offeror origi-
nally certified compliance with the 
Buy America requirements in good 
faith, but can no longer comply with 
its certification. The Administrator 
will grant a non-availability waiver 
only if the grantee provides sufficient 
evidence that the original certification 
was made in good faith and that the 
item to be procured cannot now be ob-
tained domestically due to commercial 
impossibility or impracticability. In 
determining whether the conditions 
exist to grant a post-award non-avail-
ability waiver, the Administrator will 
consider all appropriate factors on a 
case-by-case basis. 

(d) Under the provision of section 
165(b)(4) of the Act, the Administrator 
may waive the general requirements of 
section 165(a) if the Administrator 
finds that the inclusion of a domestic 
item or domestic material will increase 
the cost of the contract between the 
grantee and its supplier of that item or 
material by more than 25 percent. The 
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Administrator will grant this price-dif-
ferential waiver if the amount of the 
lowest responsive and responsible bid 
offering the item or material that is 
not produced in the United States mul-
tiplied by 1.25 is less than the amount 
of the lowest responsive and respon-
sible bid offering the item or material 
produced in the United States. 

(e) The four statutory waivers of 49 
U.S.C. 5323(j)(2) as set out in this part 
shall be treated as being separate and 
distinct from each other. 

(f) The waivers described in para-
graphs (b) and (c) of this section may 
be granted for a component or sub-
component in the case of the procure-
ment of the items governed by 49 
U.S.C. 5323(j)(2)(C) (requirements for 
rolling stock). If a waiver is granted for 
a component or a subcomponent, that 
component or subcomponent will be 
considered to be of domestic origin for 
the purposes of § 661.11 of this part. 

(g) The waivers described in para-
graphs (b) and (c) of this section may 
be granted for a specific item or mate-
rial that is used in the production of a 
manufactured product that is governed 
by the requirements of § 661.5(d) of this 
part. If such a waiver is granted to 
such a specific item or material, that 
item or material will be treated as 
being of domestic origin. 

(h) The provisions of this section 
shall not apply to products produced in 
a foreign country if the Secretary, in 
consultation with the United States 
Trade Representative, determines that: 

(1) That foreign country is party to 
an agreement with the United States 
pursuant to which the head of an agen-
cy of the United States has waived the 
requirements of this section; and 

(2) That foreign country has violated 
the terms of the agreement by dis-
criminating against products covered 
by this section that are produced in the 
United States and are covered by the 
agreement. 

APPENDIX A TO § 661.7—GENERAL WAIVERS 

(a) All waivers published in 48 CFR 25.104 
which establish excepted articles, materials, 
and supplies for the Buy American Act of 
1933 (41 U.S.C. 10a-d), as the waivers may be 
amended from time to time, apply to this 
part under the provisions of § 661.7 (b) and (c). 

(b) Under the provisions of § 661.7 (b) and (c) 
of this part, a general public interest waiver 

from the Buy America requirements applies 
to microprocessors, computers, micro-
computers, or software, or other such de-
vices, which are used solely for the purpose 
of processing or storing data. This general 
waiver does not extend to a product or device 
which merely contains a microprocessor or 
microcomputer and is not used solely for the 
purpose of processing or storing data. 

(c) Under the provisions of § 661.7(b) of this 
part, a general public interest waiver from 
the Buy America requirements for ‘‘small 
purchases’’ (as defined in the ‘‘common grant 
rule,’’ at 49 CFR 18.36(d)) made by FTA 
grantees with capital, planning, or operating 
assistance. 

[56 FR 932, Jan. 9, 1991, as amended at 60 FR 
37928, July 24, 1995, 61 FR 6302, Feb. 16, 1996; 
71 FR 14117, Mar. 21, 2006; 72 FR 53697, Sept. 
20, 2007; 74 FR 30239, June 25, 2009] 

§ 661.9 Application for waivers. 

(a) This section sets out the applica-
tion procedures for obtaining all waiv-
ers, except those general exceptions set 
forth in this part for which individual 
applications are unnecessary and those 
covered by 49 U.S.C. 5323(j)(2)(C). The 
procedures for obtaining an exception 
covered by 49 U.S.C. 5323(j)(2)(C) are set 
forth in § 661.11 of this part. 

(b) A bidder or offeror who seeks to 
establish grounds for an exception 
must seek the exception, in a timely 
manner, through the grantee. 

(c) Except as provided in paragraph 
(d) of this section, only a grantee may 
request a waiver. The request must be 
in writing, include facts and justifica-
tion to support the waiver, and be sub-
mitted to the Administrator through 
the appropriate Regional Office. 

(d) FTA will consider a request for a 
waiver from a potential bidder, offeror, 
or supplier only if the waiver is being 
sought under § 661.7 (f) or (g) of this 
part. 

(e) The Administrator will issue a 
written determination setting forth 
the reasons for granting or denying the 
exception request. Each request for an 
exception, and FTA’s action on the re-
quest, are available for public inspec-
tion under the provisions of 49 CFR 
part 601, subpart C. 

[56 FR 932, Jan. 9, 1991, as amended at 71 FR 
14117, Mar. 21, 2006; 72 FR 53697, Sept. 20, 2007] 
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§ 661.11 Rolling stock procurements. 
(a) The provisions of § 661.5 do not 

apply to the procurement of buses and 
other rolling stock (including train 
control, communication, and traction 
power equipment), if the cost of compo-
nents produced in the United States is 
more than 60 percent of the cost of all 
components and final assembly takes 
place in the United States. 

(b) The domestic content require-
ments in paragraph (a) of this section 
also apply to the domestic content re-
quirements for components set forth in 
paragraphs (i), (j), and (l) of this sec-
tion. 

(c) A component is any article, mate-
rial, or supply, whether manufactured 
or unmanufactured, that is directly in-
corporated into an end product at the 
final assembly location. 

(d) A component may be manufac-
tured at the final assembly location if 
the manufacturing process to produce 
the component is an activity separate 
and distinct from the final assembly of 
the end product. 

(e) A component is considered to be 
manufactured if there are sufficient ac-
tivities taking place to advance the 
value or improve the condition of the 
subcomponents of that component; 
that is, if the subcomponents have been 
substantially transformed or merged 
into a new and functionally different 
article. 

(f) Except as provided in paragraph 
(k) of this section, a subcomponent is 
any article, material, or supply, wheth-
er manufactured or unmanufactured, 
that is one step removed from a compo-
nent (as defined in paragraph (c) of this 
section) in the manufacturing process 
and that is incorporated directly into a 
component. 

(g) For a component to be of domes-
tic origin, more that 60 percent of the 
subcomponents of that component, by 
cost, must be of domestic origin, and 
the manufacture of the component 
must take place in the United States. 
If, under the terms of this part, a com-
ponent is determined to be of domestic 
origin, its entire cost may be used in 
calculating the cost of domestic con-
tent of an end product. 

(h) A subcomponent is of domestic 
origin if it is manufactured in the 
United States. 

(i) If a subcomponent manufactured 
in the United States is exported for in-
clusion in a component that is manu-
factured outside the United States and 
it receives tariff exemptions under the 
procedures set forth in 19 CFR 10.11 
through 10.24, the subcomponent re-
tains its domestic identity and can be 
included in the calculation of the do-
mestic content of an end product even 
if such a subcomponent represents less 
than 60 percent of the cost of a par-
ticular component. 

(j) If a subcomponent manufactured 
in the United States is exported for in-
clusion in a component manufactured 
outside the United States and it does 
not receive tariff exemption under the 
procedures set forth in 19 CFR 10.11 
through 10.24, the subcomponent loses 
its domestic identity and cannot be in-
cluded in the calculation of the domes-
tic content of an end product. 

(k) Raw materials produced in the 
United States and then exported for in-
corporation into a component are not 
considered to be a subcomponent for 
the purpose of calculating domestic 
content. The value of such raw mate-
rials is to be included in the cost of the 
foreign component. 

(l) If a component is manufactured in 
the United States, but contains less 
than 60 percent domestic subcompo-
nents, by cost, the cost of the domestic 
subcomponents and the cost of manu-
facturing the component may be in-
cluded in the calculation of the domes-
tic content of the end product. 

(m) For purposes of this section, ex-
cept as provided in paragraph (o) of 
this section: 

(1) The cost of a component or a sub-
component is the price that a bidder or 
offeror must pay to a subcontractor or 
supplier for that component or sub-
component. Transportation costs to 
the final assembly location must be in-
cluded in calculating the cost of for-
eign components and subcomponents. 

(2) If a component or subcomponent 
is manufactured by the bidder or offer-
or, the cost of the component is the 
cost of labor and materials incor-
porated into the component or sub-
component, an allowance for profit, 
and the administrative and overhead 
costs attributable to that component 
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or subcomponent under normal ac-
counting principles. 

(n) The cost of a component of for-
eign origin is set using the foreign ex-
change rate at the time the bidder or 
offeror executes the appropriate Buy 
America certificate. 

(o) The cost of a subcomponent that 
retains its domestic identity consistent 
with paragraph (j) of this section shall 
be the cost of the subcomponent when 
last purchased, f.o.b. United States 
port of exportation or point of border 
crossing as set out in the invoice and 
entry papers or, if no purchase was 
made, the value of the subcomponent 
at the time of its shipment for expor-
tation, f.o.b. United States port of ex-
portation or point of border crossing as 
set out in the invoice and entry papers. 

(p) In accordance with 49 U.S.C. 
5323(j), labor costs involved in final as-
sembly shall not be included in calcu-
lating component costs. 

(q) The actual cost, not the bid price, 
of a component is to be considered in 
calculating domestic content. 

(r) Final assembly is the creation of 
the end product from individual ele-
ments brought together for that pur-
pose through application of manufac-
turing processes. If a system is being 
procured as the end product by the 
grantee, the installation of the system 
qualifies as final assembly. 

(s) [Reserved] 
(t) Train control equipment includes, 

but is not limited to, the following 
equipment: 

(1) Mimic board in central control 
(2) Dispatcher’s console 
(3) Local control panels 
(4) Station (way side) block control 

relay cabinets 
(5) Terminal dispatcher machines 
(6) Cable/cable trays 
(7) Switch machines 
(8) Way side signals 
(9) Impedance bonds 
(10) Relay rack bungalows 
(11) Central computer control 
(12) Brake equipment 
(13) Brake systems 
(14) Cab Signaling; 
(15) ATO Equipment; 
(16) ATP Equipment; 
(17) Wayside Transponders; 
(18) Trip Stop Equipment; 
(19) Wayside Magnets; 

(20) Speed Measuring Devices; 
(21) Car Axle Counters; 
(22) Communication Based Train Con-

trol (CBTC). 
(u) Communication equipment in-

cludes, but is not limited to, the fol-
lowing equipment: 

(1) Radios 
(2) Space station transmitter and re-

ceivers 
(3) Vehicular and hand-held radios 
(4) PABX telephone switching equip-

ment 
(5) PABX telephone instruments 
(6) Public address amplifiers 
(7) Public address speakers 
(8) Cable transmission system cable 
(9) Cable transmission system multi-

plex equipment 
(10) Communication console at cen-

tral control 
(11) Uninterruptible power supply in-

verters/rectifiers 
(12) Uninterruptible power supply 

batteries 
(13) Data transmission system cen-

tral processors 
(14) Data transmission system re-

mote terminals 
(15) Line printers for data trans-

mission system 
(16) Communication system monitor 

test panel 
(17) Security console at central con-

trol 
(18) Antennas; 
(19) Wireless Telemetry Equipment; 
(20) Passenger Information Displays; 
(21) Communications Control Units; 
(22) Communication Control Heads; 
(23) Wireless Intercar Transceivers; 
(24) Multiplexers; 
(25) SCADA Systems; 
(26) LED Arrays; 
(27) Screen Displays such as LEDs 

and LCDs for communication sys-
tems; 

(28) Fiber-optic transmission equip-
ment; 

(29) Fiber-optic transmission equip-
ment; 

(30) Frame or cell based multiplexing 
equipment; 13) Communication sys-
tem network elements. 

(v) Traction power equipment in-
cludes, but is not limited to the fol-
lowing: 

(1) Primary AC switch gear 
(2) Primary AC transformer rectifiers 
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(3) DC switch gear 
(4) Traction power console and CRT 

display system at central control 
(5) Bus ducts with buses (AC and DC) 
(6) Batteries 
(7) Traction power rectifier assem-

blies 
(8) Distribution panels (AC and DC) 
(9) Facility step-down transformers 
(10) Motor control centers (facility 

use only) 
(11) Battery chargers 
(12) Supervisory control panel 
(13) Annunciator panels 
(14) Low voltage facility distribution 

switch board 
(15) DC connect switches 
(16) Negative bus boxes 
(17) Power rail insulators 
(18) Power cables (AC and DC) 
(19) Cable trays 
(20) Instrumentation for traction 

power equipment 
(21) Connectors, tensioners, and 

insulators for overhead power wire 
systems 

(22) Negative drainage boards 
(23) Inverters 
(24) Traction motors 
(25) Propulsion gear boxes 
(26) Third rail pick-up equipment 
(27) Pantographs 
(28) Propulsion Control Systems; 
(29) Surge Arrestors; 
(30) Protective Relaying. 
(31) Bimetallic power rail. 
(w) The power or third rail is not 

considered traction power equipment 
and is thus subject to the requirements 
of 49 U.S.C. 5323(j) and the require-
ments of § 661.5. 

(x) A bidder on a contract for an item 
covered by 49 U.S.C. 5323(j) who will 
comply with section 165(b)(3) and regu-
lations in this section is not required 
to follow the application for waiver 
procedures set out in § 661.9. In lieu of 
these procedures, the bidder must sub-
mit the appropriate certificate re-
quired by § 661.12. 

APPENDIX A TO § 661.11—GENERAL WAIVERS 

(a) The provisions of § 661.11 of this part do 
not apply when foreign sourced spare parts 
for buses and other rolling stock (including 
train control, communication, and traction 
power equipment) whose total cost is 10 per-
cent or less of the overall project contract 
cost are being procured as part of the same 
contract for the major capital item. 

(b) [Reserved] 

APPENDIX B TO § 661.11—TYPICAL COMPONENTS 
OF BUSES 

The following is a list of items that typi-
cally would be considered components of a 
bus. This list is not all-inclusive. 

Car body shells, egines, transmissions, 
front axle assemblies, rear axle assemblies, 
drive shaft assemblies, front suspension as-
semblies, rear suspension assemblies, air 
compressor and pneumatic systems, gener-
ator/alternator and electrical systems, steer-
ing system assemblies, front and rear air 
brake assemblies, air conditioning com-
pressor assemblies, air conditioning evapo-
rator/condenser assemblies, heating systems. 
passenger seats, driver’s seat assemblies, 
window assemblies, entrance and exit door 
assemblies, door control systems, destina-
tion sign assemblies, interior lighting assem-
blies, front and rear end cap assemblies, 
front and rear bumper assemblies, specialty 
steel (structural steel tubing, etc.) alu-
minum extrusions, aluminum, steel or fiber-
glass exterior panels, and interior trim, 
flooring, and floor coverings. 

APPENDIX C TO § 661.11—TYPICAL COMPONENTS 
OF RAIL ROLLING STOCK 

The following is a list of items that typi-
cally would be considered components of rail 
rolling stock. This list is not all inclusive. 

Car shells, engines, main transformer, pan-
tographs, traction motors, propulsion gear 
boxes, interior linings, acceleration and 
braking resistors, propulsion controls, low 
voltage auxiliary power supplies, air condi-
tioning equipment, air brake compressors, 
brake controls, foundation brake equipment, 
articulation assemblies, train control sys-
tems, window assemblies, communication 
equipment, lighting, seating, doors, door ac-
tuators and controls, wheelchair lifts and 
ramps to make the vehicle accessible to per-
sons with disabilities, couplers and draft 
gear, trucks, journal bearings, axles, diag-
nostic equipment, and third rail pick-up 
equipment. 

APPENDIX D TO § 661.11—MINIMUM 
REQUIREMENTS FOR FINAL ASSEMBLY 

(a) Rail Cars: In the case of the manufac-
ture of a new rail car, final assembly would 
typically include, as a minimum, the fol-
lowing operations: installation and inter-
connection of propulsion control equipment, 
propulsion cooling equipment, brake equip-
ment, energy sources for auxiliaries and con-
trols, heating and air conditioning, commu-
nications equipment, motors, wheels and 
axles, suspensions and frames; the inspection 
and verification of all installation and inter-
connection work; and the in-plant testing of 
the stationary product to verify all func-
tions. 
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(b) Buses: In the case of a new bus, final as-
sembly would typically include, at a min-
imum, the installation and interconnection 
of the engine, transmission, axles, including 
the cooling and braking systems; the instal-
lation and interconnection of the heating 
and air conditioning equipment; the installa-
tion of pneumatic and electrical systems, 
door systems, passenger seats, passenger 
grab rails, destination signs, wheelchair 
lifts; and road testing, final inspection, re-
pairs and preparation of the vehicles for de-
livery. 

(c) If a manufacturer’s final assembly proc-
esses do not include all the activities that 
are typically considered the minimum re-
quirements, it can request a Federal Transit 
Administration (FTA) determination of com-
pliance. FTA will review these requests on a 
case-by-case basis to determine compliance 
with Buy America. 

[61 FR 6302, Feb. 16, 1996, as amended at 62 
FR 40954, July 31, 1997; 72 FR 53697, Sept. 20, 
2007; 72 FR 55103, Sept. 28, 2007; 74 FR 30239, 
June 25, 2009] 

§ 661.12 Certification requirement for 
procurement of buses, other rolling 
stock and associated equipment. 

If buses or other rolling stock (in-
cluding train control, communication, 
and traction power equipment) are 
being procured, the appropriate certifi-
cate as set forth below shall be com-
pleted and submitted by each bidder in 
accordance with the requirement con-
tained in § 661.13(b) of this part. 

Certificate of Compliance with Buy 
America Rolling Stock Requirements 

The bidder or offeror hereby certifies 
that it will comply with the require-
ments of 49 U.S.C. 5323(j), and the ap-
plicable regulations of 49 CFR 661.11. 
Date lllllllllllllllllllll

Signature llllllllllllllllll

Company llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

Certificate of Non-Compliance with Buy 
America Rolling Stock Requirements 

The bidder or offeror hereby certifies 
that it cannot comply with the require-
ments of 49 U.S.C. 5323(j), but may 
qualify for an exception to the require-
ment consistent with 49 U.S.C. 
5323(j)(2)(C), and the applicable regula-
tions in 49 CFR 661.7. 
Date lllllllllllllllllllll

Signature llllllllllllllllll

Company llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

[71 FR 14117, Mar. 21, 2006, as amended at 72 
FR 53698, Sept. 20, 2007; 74 FR 30239, June 25, 
2009] 

§ 661.13 Grantee responsibility. 
(a) The grantee shall adhere to the 

Buy America clause set forth in its 
grant contract with FTA. 

(b) The grantee shall include in its 
bid or request for proposal (RFP) speci-
fication for procurement within the 
scope of this part an appropriate notice 
of the Buy America provision. Such 
specifications shall require, as a condi-
tion of responsiveness, that the bidder 
or offeror submit with the bid or offer 
a completed Buy America certificate in 
accordance with §§ 661.6 or 661.12 of this 
part, as appropriate. 

(1) A bidder or offeror who has sub-
mitted an incomplete Buy America 
certificate or an incorrect certificate 
of noncompliance through inadvertent 
or clerical error (but not including fail-
ure to sign the certificate, submission 
of certificates of both compliance and 
non-compliance, or failure to submit 
any certification), may submit to the 
FTA Chief Counsel within ten (10) days 
of bid opening of submission or a final 
offer, a written explanation of the cir-
cumstances surrounding the submis-
sion of the incomplete or incorrect cer-
tification in accordance with 28 U.S.C. 
1746, sworn under penalty of perjury, 
stating that the submission resulted 
from inadvertent or clerical error. The 
bidder or offeror will also submit evi-
dence of intent, such as information 
about the origin of the product, in-
voices, or other working documents. 
The bidder or offeror will simulta-
neously send a copy of this information 
to the FTA grantee. 

(i) The FTA Chief Counsel may re-
quest additional information from the 
bidder or offeror, if necessary. The 
grantee may not make a contract 
award until the FTA Chief Counsel 
issues his/her determination, except as 
provided in § 661.15(m). 

(ii) [Reserved] 
(2) For negotiated procurements, 

compliance with the Buy America re-
quirements shall be determined on the 
basis of the certification submitted 
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with the final offer or final revised pro-
posal. However, where a grantee 
awards on the basis of initial proposals 
without discussion, the certification 
submitted with the initial proposal 
shall control. 

(3) Certification based on ignorance 
of the proper application of the Buy 
America requirements is not an inad-
vertent or clerical error. 

(c) Whether or not a bidder or offeror 
certifies that it will comply with the 
applicable requirement, such bidder or 
offeror is bound by its original certifi-
cation (in the case of a sealed bidding 
procurement) or its certification sub-
mitted with its final offer (in the case 
of a negotiated procurement) and is not 
permitted to change its certification 
after bid opening or submission of a 
final offer. Where a bidder or offeror 
certifies that it will comply with the 
applicable Buy America requirements, 
the bidder, offeror, or grantee is not el-
igible for a waiver of those require-
ments. 

[56 FR 932, Jan. 9, 1991, as amended at 68 FR 
9799, Feb. 28, 2003; 71 FR 14117, Mar. 21, 2006] 

§ 661.15 Investigation procedures. 
(a) It is presumed that a bidder or of-

feror who has submitted the required 
Buy America certificate is complying 
with the Buy America provision. A 
false certification is a criminal act in 
violation of 18 U.S.C. 1001. 

(b) Any party may petition FTA to 
investigate the compliance of a suc-
cessful bidder or offeror with the bid-
der’s or offeror’s certification. That 
party (‘‘the petitioner’’) must include 
in the petition a statement of the 
grounds of the petition and any sup-
porting documentation. If FTA deter-
mines that the information presented 
in the petition indicates that the pre-
sumption in paragraph (a) of this sec-
tion has been overcome, FTA will ini-
tiate an investigation. 

(c) In appropriate circumstances, 
FTA may determine on its own to ini-
tiate an investigation without receiv-
ing a petition from a third party. 

(d) When FTA determines under para-
graph (b) or (c) of this section to con-
duct an investigation, it requests that 
the grantee require the successful bid-
der or offeror to document its compli-
ance with its Buy America certificate. 

The successful bidder or offeror has the 
burden of proof to establish that it is 
in compliance. Documentation of com-
pliance is based on the specific cir-
cumstances of each investigation, and 
FTA will specify the documentation re-
quired in each case. 

(e) The grantee shall reply to the re-
quest under paragraph (d) of this sec-
tion within 15 working days of the re-
quest. The investigated party may cor-
respond directly with FTA during the 
course of investigation, if it informs 
the grantee that it intends to do so, 
and if the grantee agrees to such action 
in writing. The grantee must inform 
FTA, in writing, that the investigated 
party will respond directly to FTA. An 
investigated party may provide con-
fidential or proprietary information 
(see paragraph (l) of this section) di-
rectly to FTA while providing other in-
formation required to be submitted as 
part of the investigation through the 
grantee. 

(f) Any additional information re-
quested or required by FTA must be 
submitted within 5 working days after 
the receipt of such request unless spe-
cifically exempted by FTA. 

(g) The grantee’s reply (or that of the 
bidder or offeror) will be transmitted 
to the petitioner. The petitioner may 
submit comments on the reply to FTA 
within 10 working days after receipt of 
the reply. The grantee and the low bid-
der or offeror will be furnished with a 
copy of the petitioner’s comments, and 
their comments must be received by 
FTA within 5 working days after re-
ceipt of the petitioner’s comments. 

(h) The failure of a party to comply 
with the time limits stated in this sec-
tion may result in resolution of the in-
vestigation without consideration of 
untimely filed comments. 

(i) During the course of an investiga-
tion, with appropriate notification to 
affected parties, FTA may conduct site 
visits of manufacturing facilities and 
final assembly locations as it considers 
appropriate. 

(j) FTA will, upon request, make 
available to any interested party infor-
mation bearing on the substance of the 
investigation which has been sub-
mitted by the petitioner, interested 
parties or grantees, except to the ex-
tent that withholding of information is 
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permitted or required by law or regula-
tion. 

(k) If a party submitting information 
considers that the information sub-
mitted contains proprietary material 
which should be withheld, a statement 
advising FTA of this fact may be in-
cluded, and the alleged proprietary in-
formation must be identified wherever 
it appears. Any comments on the infor-
mation provided shall be submitted 
within a maximum of ten days. 

(l) For purposes of paragraph (j) of 
this section, confidential or propri-
etary material is any material or data 
whose disclosure could reasonably be 
expected to cause substantial competi-
tive harm to the party claiming that 
the material is confidential or propri-
etary. 

(m) When a petition for investigation 
has been filed before award, the grant-
ee will not make an award before the 
resolution of the investigation, unless 
the grantee determines that: 

(1) The items to be procured are ur-
gently required; 

(2) Delivery of performance will be 
unduly delayed by failure to make the 
award promptly; or 

(3) Failure to make prompt award 
will otherwise cause undue harm to the 
grantee or the Federal Government. 

(n) In the event that the grantee de-
termines that the award is to be made 
during the pendency of an investiga-
tion, the grantee will notify FTA be-
fore to making such award. FTA re-
serves the right not to participate in 
the funding of any contract awarded 
during the pendency of an investiga-
tion. 

(o) Initial decisions by FTA will be in 
written form. Reconsideration of an 
initial decision of FTA may be re-
quested by any party involved in an in-
vestigation. FTA will only reconsider a 
decision only if the party requesting 
reconsideration submits new matters 
of fact or points of law that were not 
known or available to the party during 
the investigation. A request for recon-
sideration of a decision of FTA shall be 
filed not later than ten (10) working 
days after the initial written decision. 
A request for reconsideration will be 
subject to the procedures in this sec-

tion consistent with the need for 
prompt resolution of the matter. 

[56 FR 932, Jan. 9, 1991, as amended at 71 FR 
14118, Mar. 21, 2006] 

§ 661.17 Failure to comply with certifi-
cation. 

If a successful bidder or offeror fails 
to demonstrate that it is in compliance 
with its certification, it will be re-
quired to take the necessary steps in 
order to achieve compliance. If a bidder 
or offeror takes these necessary steps, 
it will not be allowed to change its 
original bid price or the price of its 
final offer. If a bidder or offeror does 
not take the necessary steps, it will 
not be awarded the contract if the con-
tract has not yet been awarded, and it 
is in breach of contract if a contract 
has been awarded. 

[71 FR 14118, Mar. 21, 2006] 

§ 661.18 Intentional violations. 

A person shall be ineligible to receive 
any contract or subcontract made with 
funds authorized under the Federal 
Public Transportation Act of 2005 pur-
suant to part 29 of this title if it has 
been determined by a court or Federal 
agency that the person intentionally— 

(a) Affixed a label bearing a ‘‘Made in 
America’’ inscription, or an inscription 
with the same meaning, to a product 
not made in the United States, but sold 
in or shipped to the United States and 
used in projects to which this section 
applies, or 

(b) Otherwise represented that any 
such product was produced in the 
United States. 

[61 FR 6303, Feb. 16, 1996, as amended at 72 
FR 53698, Sept. 20, 2007] 

§ 661.19 Sanctions. 

A willful refusal to comply with a 
certification by a successful bidder or 
offeror may lead to the initiation of de-
barment or suspension proceedings 
under part 29 of this title. 

[71 FR 14118, Mar. 21, 2006] 

§ 661.20 Rights of parties. 

(a) A party adversely affected by an 
FTA action under this subsection shall 
have the right to seek review under the 
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Administrative Procedure Act (APA), 5 
U.S.C. 702 et seq. 

(b) Except as provided in paragraph 
(a) of this section, the sole right of any 
third party under the Buy America 
provision is to petition FTA under the 
provisions of § 661.15 of this part. No 
third party has any additional right, at 
law or equity, for any remedy includ-
ing, but not limited to, injunctions, 
damages, or cancellation of the Federal 
grant or contracts of the grantee. 

[71 FR 14118, Mar. 21, 2006] 

§ 661.21 State Buy America provisions. 

(a) Except as provided in paragraph 
(b) of this section, any State may im-
pose more stringent Buy America or 
buy national requirements than con-
tained in section 165 of the Act and the 
regulations in this part. 

(b) FTA will not participate in con-
tracts governed by the following: 

(1) State Buy America or Buy Na-
tional preference provisions which are 
not as strict as the Federal require-
ments. 

(2) State and local Buy National or 
Buy America preference provisions 
which are not explicitly set out under 
State law. For example, administrative 
interpretations of non-specific State 
legislation will not control. 

(3) State and local Buy Local pref-
erence provisions. 

PART 663—PRE-AWARD AND POST- 
DELIVERY AUDITS OF ROLLING 
STOCK PURCHASES 

Subpart A—General 

Sec. 
663.1 Purpose. 
663.3 Scope. 
663.5 Definitions. 
663.7 Certification of compliance to FTA. 
663.9 Audit limitations. 
663.11 Audit financing. 
663.13 Buy America requirements. 
663.15 Compliance. 

Subpart B—Pre-Award Audits 

663.21 Pre-award audit requirements. 
663.23 Description of pre-award audit. 
663.25 Pre-award Buy America certification. 
663.27 Pre-award purchaser’s requirements 

certification. 

Subpart C—Post-Delivery Audits 

663.31 Post-delivery audit requirements. 
663.33 Description of post-delivery audit. 
663.35 Post-delivery Buy America certifi-

cation. 
663.37 Post-delivery purchaser’s require-

ments certification. 
663.39 Post-delivery audit review. 

Subpart D—Certification of Compliance 
With or Inapplicability of Federal Motor 
Vehicle Safety Standards 

663.41 Certification of compliance with Fed-
eral motor vehicle safety standards. 

663.43 Certification that Federal motor ve-
hicle standards do not apply. 

AUTHORITY: 49 U.S.C. 1608(j); 23 U.S.C. 
103(e)(f); Pub. L. 96–184, 93 Stat. 1320; Pub. L. 
101–551, 104 Stat. 2733; sec. 3023(m), Pub. L. 
109–59; 49 CFR 1.51. 

SOURCE: 56 FR 48395, Sept. 24, 1991, unless 
otherwise noted. 

Subpart A—General 
§ 663.1 Purpose. 

This part implements section 12(j) of 
the Federal Mass Transit Act of 1964, 
as amended, which was added by sec-
tion 319 of the 1987 Surface Transpor-
tation and Uniform Relocation Assist-
ance Act (Pub. L. 100–17). Section 12(j) 
requires the Federal Transit Adminis-
tration, by delegation from the Sec-
retary of Transportation, to issue regu-
lations requiring pre-award and post- 
delivery audits when a recipient of 
Federal financial assistance purchases 
rolling stock with funds made avail-
able under the Federal Mass Transit 
Act, as amended. 

§ 663.3 Scope. 
This part applies to a recipient pur-

chasing rolling stock to carry pas-
sengers in revenue service with funds 
made available under sections 3, 9, 18, 
and 16(b)(2) of the Federal Mass Transit 
Act, as amended; 23 U.S.C. 103(e)(4); and 
section 14 of the National Capital 
Transportation Act of 1969, as amend-
ed. 

§ 663.5 Definitions. 
As used in this part— 
(a) Pre-award means that period in 

the procurement process before the re-
cipient enters into a formal contract 
with the supplier. 
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(b) Post-delivery means the time pe-
riod in the procurement process from 
when the rolling stock is delivered to 
the recipient until title to the rolling 
stock is transferred to the recipient or 
the rolling stock is put into revenue 
service, whichever is first. 

(c) Recipient means a recipient of 
Federal financial assistance from FTA. 

(d) Revenue service means operation of 
rolling stock for transportation of fare- 
paying passengers as anticipated by 
the recipient. 

(e) Rolling stock means buses, vans, 
cars, railcars, locomotives, trolley cars 
and buses, ferry boats, and vehicles 
used for guideways and incline planes. 

(f) Audit means a review resulting in 
a report containing the necessary cer-
tifications of compliance with Buy 
America standards, purchaser’s re-
quirements specifications, and, where 
appropriate, a manufacturer’s certifi-
cation of compliance with or inapplica-
bility of the Federal Motor Vehicle 
Safety Standards, required by section 
319 of STURAA and this part. 

(g) FTA means the Federal Transit 
Administration. 

§ 663.7 Certification of compliance to 
FTA. 

A recipient purchasing revenue serv-
ice rolling stock with funds obligated 
by FTA on or after October 24, 1991, 
must certify to FTA that it will con-
duct or cause to be conducted pre- 
award and post-delivery audits as pre-
scribed in this part. In addition, such a 
recipient must maintain on file the 
certifications required under subparts 
B, C, and D of this part. 

§ 663.9 Audit limitations. 
(a) An audit under this part is lim-

ited to verifying compliance with 
(1) Applicable Buy America require-

ments [section 165 of the Surface 
Transportation Assistance Act of 1982, 
as amended,]; and 

(2) Solicitation specification require-
ments of the recipient. 

(b) An audit under this part includes, 
where appropriate, a copy of a manu-
facturer’s self certification informa-
tion that the vehicle complies with 
Federal Motor Vehicle Safety Stand-
ards or a certification that such stand-
ards are inapplicable. 

(c) An audit conducted under this 
part is separate from the single annual 
audit requirement established by Office 
of Management and Budget Circular A– 
128, ‘‘Audits of State and Local Govern-
ments,’’ dated May 16, 1985. 

§ 663.11 Audit financing. 

A recipient purchasing revenue roll-
ing stock with FTA funds may charge 
the cost of activities required by this 
part to the grant which FTA made for 
such purchase. 

§ 663.13 Buy America requirements. 

A Buy America certification under 
this part shall be issued in addition to 
any certification which may be re-
quired by part 661 of this title. Nothing 
in this part precludes FTA from con-
ducting a Buy America investigation 
under part 661 of this title. 

§ 663.15 Compliance. 

A recipient subject to this part shall 
comply with all applicable require-
ments of this part. Such compliance is 
a condition of receiving Federal finan-
cial assistance from FTA. A recipient 
determined not to be in compliance 
with this part will be subject to the im-
mediate suspension, withholding, or re-
payment of Federal financial assist-
ance from FTA or other appropriate ac-
tions unless and until it comes into 
compliance with this part. 

Subpart B—Pre-Award Audits 

§ 663.21 Pre-award audit require-
ments. 

A recipient purchasing revenue serv-
ice rolling stock with FTA funds must 
ensure that a pre-award audit under 
this part is complete before the recipi-
ent enters into a formal contract for 
the purchase of such rolling stock. 

§ 663.23 Description of pre-award 
audit. 

A pre-award audit under this part in-
cludes— 

(a) A Buy America certification as 
described in § 663.25 of this part; 

(b) A purchaser’s requirements cer-
tification as described in § 663.27 of this 
part; and 
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(c) Where appropriate, a manufactur-
er’s Federal Motor Vehicle Safety cer-
tification information as described in 
§ 663.41 or § 663.43 of this part. 

§ 663.25 Pre-award Buy America cer-
tification. 

For purposes of this part, a pre-award 
Buy America certification is a certifi-
cation that the recipient keeps on file 
that— 

(a) There is a letter from FTA which 
grants a waiver to the rolling stock to 
be purchased from the Buy America re-
quirements under section 165(b)(1), 
(b)(2), or (b)(4) of the Surface Transpor-
tation Assistance Act of 1982, as 
amended; or 

(b) The recipient is satisfied that the 
rolling stock to be purchased meets the 
requirements of section 165(a) or (b)(3) 
of the Surface Transportation Assist-
ance Act of 1982, as amended, after hav-
ing reviewed itself or through an audit 
prepared by someone other than the 
manufacturer or its agent documenta-
tion provided by the manufacturer 
which lists— 

(1) Component and subcomponent 
parts of the rolling stock to be pur-
chased identified by manufacturer of 
the parts, their country of origin and 
costs; and 

(2) The location of the final assembly 
point for the rolling stock, including a 
description of the activities that will 
take place at the final assembly point 
and the cost of final assembly. 

§ 663.27 Pre-award purchaser’s re-
quirements certification. 

For purposes of this part, a pre-award 
purchaser’s requirements certification 
is a certification a recipient keeps on 
file that— 

(a) The rolling stock the recipient is 
contracting for is the same product de-
scribed in the purchaser’s solicitation 
specification; and 

(b) The proposed manufacturer is a 
responsible manufacturer with the ca-
pability to produce a vehicle that 
meets the recipient’s specification set 
forth in the recipient’s solicitation. 

Subpart C—Post-Delivery Audits 
§ 663.31 Post-delivery audit require-

ments. 
A recipient purchasing revenue serv-

ice rolling stock with FTA funds must 
ensure that a post-delivery audit under 
this part is complete before title to the 
rolling stock is transferred to the re-
cipient. 

§ 663.33 Description of post-delivery 
audit. 

A post-delivery audit under this part 
includes— 

(a) A post-delivery Buy America cer-
tification as described in § 663.35 of this 
part; 

(b) A post-delivery purchaser’s re-
quirements certification as described 
in § 663.37 of this part; and 

(c) When appropriate, a manufactur-
er’s Federal Motor Vehicle Safety 
Standard self-certification information 
as described in § 663.41 or § 663.43 of this 
part. 

§ 663.35 Post-delivery Buy America 
certification. 

For purposes of this part, a post-de-
livery Buy America certification is a 
certification that the recipient keeps 
on file that— 

(a) There is a letter from FTA which 
grants a waiver to the rolling stock re-
ceived from the Buy America require-
ments under sections 165 (b)(1), or (b)(4) 
of the Surface Transportation Assist-
ance Act of 1982, as amended; or 

(b) The recipient is satisfied that the 
rolling stock received meets the re-
quirements of section 165 (a) or (b)(3) of 
the Surface Transportation Assistance 
Act of 1982, as amended, after having 
reviewed itself or by means of an audit 
prepared by someone other than the 
manufacturer or its agent documenta-
tion provided by the manufacturer 
which lists— 

(1) Components and subcomponent 
parts of the rolling stock identified by 
manufacturer of the parts, their coun-
try of origin and costs; and 

(2) The actual location of the final 
assembly point for the rolling stock in-
cluding a description of the activities 
which took place at the final assembly 
point and the cost of the final assem-
bly. 
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§ 663.37 Post-delivery purchaser’s re-
quirements certification. 

For purposes of this part, a post-de-
livery purchaser’s requirements certifi-
cation is a certification that the recipi-
ent keeps on file that— 

(a) Except for procurements covered 
under paragraph (c) in this section, a 
resident inspector (other than an agent 
or employee of the manufacturer) was 
at the manufacturing site throughout 
the period of manufacture of the roll-
ing stock to be purchased and mon-
itored and completed a report on the 
manufacture of such rolling stock. 
Such a report, at a minimum, shall— 

(1) Provide accurate records of all ve-
hicle construction activities; and 

(2) Address how the construction and 
operation of the vehicles fulfills the 
contract specifications. 

(b) After reviewing the report re-
quired under paragraph (a) of this sec-
tion, and visually inspecting and road 
testing the delivered vehicles, the vehi-
cles meet the contract specifications. 

(c) For procurements of: 
(1) Ten or fewer buses; or 
(2) Procurements of twenty vehicles 

or fewer serving rural (other than ur-
banized) areas, or urbanized areas of 
200,000 people or fewer; or 

(3) Any number of primary manufac-
turer standard production and unmodi-
fied vans, after visually inspecting and 
road testing the vehicles, the vehicles 
meet the contract specifications. 

[56 FR 48395, Sept. 24, 1991, as amended at 71 
FR 14118, Mar. 21, 2006] 

§ 663.39 Post-delivery audit review. 
(a) If a recipient cannot complete a 

post-delivery audit because the recipi-
ent or its agent cannot certify Buy 
America compliance or that the rolling 
stock meets the purchaser’s require-
ments specified in the contract, the 
rolling stock may be rejected and final 
acceptance by the recipient will not be 
required. The recipient may exercise 
any legal rights it has under the con-
tract or at law. 

(b) This provision does not preclude 
the recipient and manufacturer from 
agreeing to a conditional acceptance of 
rolling stock pending manufacturer’s 
correction of deviations within a rea-
sonable period of time. 

Subpart D—Certification of Com-
pliance With or Inapplicability 
of Federal Motor Vehicle 
Safety Standards 

§ 663.41 Certification of compliance 
with Federal motor vehicle safety 
standards. 

If a vehicle purchased under this part 
is subject to the Federal Motor Vehicle 
Safety Standards issued by the Na-
tional Highway Traffic Safety Admin-
istration in part 571 of this title, a re-
cipient shall keep on file its certifi-
cation that it received, both at the pre- 
award and post-delivery stage, a copy 
of the manufacturer’s self-certification 
information that the vehicle complies 
with relevant Federal Motor Vehicle 
Safety Standards. 

§ 663.43 Certification that Federal 
motor vehicle standards do not 
apply. 

(a) Except for rolling stock subject to 
paragraph (b) of this section, if a vehi-
cle purchased under this part is not 
subject to the Federal Motor Vehicle 
Safety Standards issued by the Na-
tional Highway Traffic Safety Admin-
istration in part 571 of this title, the 
recipient shall keep on file its certifi-
cation that it received a statement to 
that effect from the manufacturer. 

(b) This subpart shall not apply to 
rolling stock that is not a motor vehi-
cle. 

PART 665—BUS TESTING 

Subpart A—General 

Sec. 
665.1 Purpose. 
665.3 Scope. 
665.5 Definitions. 
665.7 Certification of compliance. 

Subpart B—Bus Testing Procedures 

665.11 Testing requirements. 
665.13 Test report and manufacturer certifi-

cation. 

Subpart C—Operations 

665.21 Scheduling. 
665.23 Fees. 
665.25 Transportation of vehicle. 
665.27 Procedures during testing. 
APPENDIX A TO PART 665—BUS MODEL SCOR-

ING SYSTEM AND PASS/FAIL STANDARD 
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AUTHORITY: 49 U.S.C. 5318 and 49 CFR 1.91. 

SOURCE: 81 FR 50387, Aug. 1, 2016, unless 
otherwise noted. 

Subpart A—General 

§ 665.1 Purpose. 
An applicant for Federal financial as-

sistance for the purchase or lease of 
buses with funds obligated by the FTA 
shall certify to the FTA that any new 
bus model acquired with such assist-
ance has been tested and has received a 
passing test score in accordance with 
this part. This part contains the infor-
mation necessary for a recipient to en-
sure compliance with this provision. 

§ 665.3 Scope. 
This part shall apply to an entity re-

ceiving Federal financial assistance 
under 49 U.S.C. Chapter 53. 

§ 665.5 Definitions. 
As used in this part— 
Administrator means the Adminis-

trator of the Federal Transit Adminis-
tration or the Administrator’s des-
ignee. 

Automotive means that the bus is not 
continuously dependent on external 
power or guidance for normal oper-
ation. Intermittent use of external 
power shall not automatically exclude 
a bus of its automotive character or 
the testing requirement. 

Bus means a rubber-tired automotive 
vehicle used for the provision of public 
transportation service by or for a re-
cipient of FTA financial assistance. 

Bus model means a bus design or vari-
ation of a bus design usually des-
ignated by the manufacturer by a spe-
cific name and/or model number. 

Bus Testing Facility means the facil-
ity used by the entity selected by FTA 
to conduct the bus testing program, in-
cluding test track facilities operated in 
connection with the program. 

Bus Testing Report means the com-
plete test report for a bus model, docu-
menting the results of performing the 
complete set of bus tests on a bus 
model. 

Curb weight means the weight of the 
bus including maximum fuel, oil, and 
coolant; but without passengers or 
driver. 

Emissions means the components of 
the engine tailpipe exhaust that are 
regulated by the United States Envi-
ronmental Protection Agency (EPA), 
plus carbon dioxide (CO2) and methane 
(CH4). 

Emissions control system means the 
components on a bus whose primary 
purpose is to minimize regulated emis-
sions before they exit the tailpipe. This 
definition does not include components 
that contribute to low emissions as a 
side effect of the manner in which they 
perform their primary function (e.g., 
fuel injectors or combustion cham-
bers). 

Final acceptance means the formal ap-
proval by the recipient that the vehicle 
has met all of its bid specifications and 
the recipient has received proper title. 

Gross weight (Gross Vehicle Weight, 
or GVW) means the seated load weight 
of the bus plus 150 pounds of ballast for 
each standee passenger, up to and in-
cluding, the maximum rated standee 
passenger capacity identified on the 
bus interior bulkhead. 

Hybrid means a propulsion system 
that combines two power sources, at 
least one of which is capable of cap-
turing, storing, and re-using energy. 

Major change in chassis design means, 
for vehicles manufactured on a third- 
party chassis, a change in frame struc-
ture, material or configuration, or a 
change in chassis suspension type. 

Major change in components means: 
(1) For those vehicles that are not 

manufactured on a third-party chassis, 
a change in a vehicle’s engine, axle, 
transmission, suspension, or steering 
components; 

(2) For those that are manufactured 
on a third-party chassis, a change in 
the vehicle’s chassis from one major 
design to another. 

Major change in configuration means a 
change that is expected to have a sig-
nificant impact on vehicle handling 
and stability or structural integrity. 

Modified third-party chassis or van 
means a vehicle that is manufactured 
from an incomplete, partially assem-
bled third-party chassis or van as pro-
vided by an OEM to a small bus manu-
facturer. This includes vehicles whose 
chassis structure has been modified to 
include: A tandem or tag axle; a drop 
or lowered floor; changes to the GVWR 
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from the OEM rating; or other modi-
fications that are not made in strict 
conformance with the OEM’s modifica-
tions guidelines where they exist. 

New bus model means a bus model 
that— 

(1) Has not been used in public trans-
portation service in the United States 
before October 1, 1988; or 

(2) Has been used in such service but 
which after September 30, 1988, is being 
produced with a major change in con-
figuration or a major change in compo-
nents. 

Operator means the operator of the 
Bus Testing Facility. 

Original equipment manufacturer 
(OEM) means the original manufac-
turer of a chassis or van supplied as a 
complete or incomplete vehicle to a 
bus manufacturer. 

Parking brake means a system that 
prevents the bus from moving when 
parked by preventing the wheels from 
rotating. 

Partial testing means the performance 
of only that subset of the complete set 
of bus tests in which significantly dif-
ferent data would reasonably be ex-
pected compared to the data obtained 
in previous full testing of the baseline 
bus model at the Bus Testing Facility. 

Partial testing report, also partial test 
report, means a report documenting, for 
a previously-tested bus model that is 
produced with major changes, the re-
sults of performing only that subset of 
the complete set of bus tests in which 
significantly different data would rea-
sonably be expected as a result of the 
changes made to the bus from the con-
figuration documented in the original 
full Bus Testing Report. A partial test-
ing report is not valid unless accom-
panied by the corresponding full Bus 
Testing Report for the corresponding 
baseline bus configuration. 

Public transportation service means the 
operation of a vehicle that provides 
general or special service to the public 
on a regular and continuing basis con-
sistent with 49 U.S.C. Chapter 53. 

Recipient means an entity that re-
ceives funds under 49 U.S.C. Chapter 53, 
either directly from FTA or through a 
direct recipient. 

Regenerative braking system means a 
system that decelerates a bus by recov-

ering its kinetic energy for on-board 
storage and subsequent use. 

Retarder means a system other than 
the service brakes that slows a bus by 
dissipating kinetic energy. 

Seated load weight means the curb 
weight of the bus plus the seated pas-
senger load simulated by adding 150 
pounds of ballast to each seating posi-
tion and 600 pounds per wheelchair po-
sition. 

Service brake(s) means the primary 
system used by the driver during nor-
mal operation to reduce the speed of a 
moving bus and to allow the driver to 
bring the bus to a controlled stop and 
hold it there. Service brakes may be 
supplemented by retarders or by regen-
erative braking systems. 

Small bus manufacturer means a sec-
ondary market assembler that acquires 
a chassis or van from an OEM for sub-
sequent modification or assembly and 
sale as 5-year/150,000-mile or 4-year/ 
100,000-mile minimum service life vehi-
cle. 

Tailpipe emissions means the exhaust 
constituents actually emitted to the 
atmosphere at the exit of the vehicle 
tailpipe or corresponding system. 

Third party chassis means a commer-
cially available chassis whose design, 
manufacturing, and quality control are 
performed by an entity independent of 
the bus manufacturer. 

Unmodified mass-produced van means 
a van that is mass-produced, complete 
and fully assembled as provided by an 
OEM. This shall include vans with 
raised roofs, and/or wheelchair lifts, or 
ramps that are installed by the OEM or 
by a party other than the OEM pro-
vided that the installation of these 
components is completed in strict con-
formance with the OEM modification 
guidelines. 

Unmodified third-party chassis means a 
third-party chassis that either has not 
been modified, or has been modified in 
strict conformance with the OEM’s 
modification guidelines. 

§ 665.7 Certification of compliance. 
(a) In each application to FTA for the 

purchase or lease of any new bus 
model, or any bus model with a major 
change in configuration or components 
to be acquired or leased with funds ob-
ligated by the FTA, the recipient shall 
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certify that the bus was tested at the 
Bus Testing Facility and that the bus 
received a passing test score as re-
quired in this part. The recipient shall 
receive the appropriate full Bus Test-
ing Report and any applicable partial 
testing report(s) before final accept-
ance of the first vehicle. 

(b) In dealing with a bus manufac-
turer or dealer, the recipient shall be 
responsible for determining whether a 
vehicle to be acquired requires full 
testing or partial testing or has al-
ready satisfied the requirements of this 
part. A bus manufacturer or recipient 
may request guidance from FTA. 

Subpart B—Bus Testing Procedures 
§ 665.11 Testing requirements. 

(a) In order to be tested at the Bus 
Testing Facility, a new model bus 
shall— 

(1) Be a single model that complies 
with NHTSA requirements at 49 CFR 
part 565 Vehicle Identification Number 
Requirements; 49 CFR part 566 Manufac-
turer Identification; 49 CFR part 567 Cer-
tification; and where applicable, 49 CFR 
part 568 Vehicle Manufactured in Two or 
More Stages—All Incomplete, Inter-
mediate and Final-Stage Manufacturers 
of Vehicle Manufactured in Two or More 
Stages; 

(2) Have been produced by an entity 
whose Disadvantaged Business Enter-
prise DBE goals have been submitted 
to FTA pursuant to 49 CFR part 26; 

(3) Identify the maximum rated quan-
tity of standee passengers on the inte-
rior bulkhead in 2 inch tall or greater 
characters; 

(4) Meet all applicable Federal Motor 
Vehicle Safety Standards, as defined by 
the National Highway Traffic Safety 
Administration in part 571 of this title; 
and 

(5) Be substantially fabricated and 
assembled using the techniques, tool-
ing, and materials that will be used in 
production of subsequent buses of that 
model with the manufacturing point of 
origin for the bus structure, the axles, 
the foundation brakes, the propulsion 
power system and auxiliary power sys-
tems (engine, transmission, traction 
batteries, electric motor(s), fuel 
cell(s)), and the primary energy storage 
and delivery systems (fuel tanks, fuel 

injectors & manifolds, and the fuel in-
jection electronic control unit) identi-
fied in the test request submitted to 
FTA during the scheduling process. 

(b) If the new bus model has not pre-
viously been tested at the Bus Testing 
Facility, then the new bus model shall 
undergo the full tests requirements for 
Maintainability, Reliability, Safety, 
Performance (including Braking Per-
formance), Structural Integrity, Fuel 
Economy, Noise, and Emissions Tests. 

(c) If the new bus model has not pre-
viously been tested at the Bus Testing 
Facility and is being produced on a 
third-party chassis that has been pre-
viously tested on another bus model at 
the Bus Testing Facility, then the new 
bus model may undergo partial testing 
in place of full testing. 

(d) If the new bus model has pre-
viously been tested at the Bus Testing 
Facility, but is subsequently manufac-
tured with a major change in chassis or 
components, then the new bus model 
may undergo partial testing in place of 
full testing. 

(e) Buses shall be tested according to 
the service life requirements identified 
in the prevailing published version of 
FTA Circular 5010. 

(f) Tests performed in a higher serv-
ice life category (i.e., longer service 
life) need not be repeated when the 
same bus model is used in lesser service 
life applications. 

§ 665.13 Test report and manufacturer 
certification. 

(a) The operator of the Bus Testing 
Facility shall implement the perform-
ance standards and scoring system set 
forth in this part. 

(b) Upon completion of testing, the 
operator of the facility shall provide 
the scored test results and the result-
ing test report to the entity that sub-
mitted the bus for testing and to FTA. 
The test report will be available to re-
cipients only after both the bus manu-
facturer and FTA have approved it for 
release. If the bus manufacturer de-
clines to release the report, or if the 
bus did not achieve a passing test 
score, the vehicle will be ineligible for 
FTA financial assistance. 

(c)(1) A manufacturer or dealer of a 
new bus model or a bus produced with 
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a major change in component or con-
figuration shall provide a copy of the 
corresponding full Bus Testing Report 
and any applicable partial testing re-
port(s) to a recipient during the point 
in the procurement process specified by 
the recipient, but in all cases before 
final acceptance of the first bus by the 
recipient. 

(2) A manufacturer who releases a re-
port under paragraph (c)(1) of this sec-
tion also shall provide notice to the op-
erator of the facility that the test re-
sults and the test report are to be made 
available to the public. 

(d) If a tested bus model with a Bus 
Testing Report undergoes a subsequent 
major change in component or configu-
ration, the manufacturer or dealer 
shall advise the recipient during the 
procurement process and shall include 
a description of the change. Any party 
may ask FTA for confirmation regard-
ing the scope of the change. 

(e) A Bus Testing Report shall be 
available publicly once the bus manu-
facturer makes it available during a re-
cipient’s procurement process. The op-
erator of the facility shall have copies 
of all the publicly available reports 
available for distribution. The operator 
shall make the final test results from 
the approved report available elec-
tronically and accessible over the 
internet. 

(f) The Bus Testing Report and the 
test results are the only official infor-
mation and documentation that shall 
be made publicly available in connec-
tion with any bus model tested at the 
Bus Testing Facility. 

Subpart C—Operations 

§ 665.21 Scheduling. 

(a) All requests for testing, including 
requests for full, partial, or repeat test-
ing, shall be submitted to the FTA Bus 
Testing Program Manager for review 
prior to scheduling with the operator 
of the Bus Testing Facility. All test re-
quests shall provide: A detailed de-
scription of the new bus model to be 
tested; the service life category of the 
bus; engineering level documentation 
characterizing all major changes to the 
bus model; and documentation that 
demonstrates satisfaction of each one 

of the testing requirements outlined in 
section 665.11(a). 

(b) FTA will review the request, de-
termine if the bus model is eligible for 
testing, and provide an initial response 
within five (5) business days. FTA will 
prepare a written response to the re-
quester for use in scheduling the re-
quired testing. 

(c) To schedule a bus for testing, a 
manufacturer shall contact the oper-
ator of the Bus Testing Facility and 
provide the FTA response to the test 
request. Contact information and pro-
cedures for scheduling testing are 
available on the operator’s Bus Testing 
Web site, http://www.altoonabustest.com. 

(d) Upon contacting the operator, the 
operator shall provide the manufac-
turer with the following: 

(1) A draft contract for the testing; 
(2) A fee schedule; and 
(3) The test procedures for the tests 

that will be conducted on the vehicle. 
(e) The operator shall process vehi-

cles FTA has approved for testing in 
the order in which the contracts are 
signed. 

§ 665.23 Fees. 
(a) The operator shall charge fees in 

accordance with a schedule approved 
by FTA, which shall include different 
fees for partial testing. 

(b) Fees shall be prorated for a vehi-
cle withdrawn from the Bus Testing 
Facility before the completion of test-
ing. 

(c) The manufacturer’s portion of the 
test fee shall be used first during the 
conduct of testing. The operator of the 
Bus Testing Facility shall obtain ap-
proval from FTA prior to continuing 
testing of each bus model at the Bus 
testing program’s expense after the 
manufacturer’s fee has been expended. 

§ 665.25 Transportation of vehicle. 
A manufacturer shall be responsible 

for transporting its vehicle to and from 
the Bus Testing Facility at the begin-
ning and completion of the testing at 
the manufacturer’s own risk and ex-
pense. 

§ 665.27 Procedures during testing. 
(a) Upon receipt of a bus approved for 

testing the operator of the Bus Testing 
Facility shall: 
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(1) Inspect the bus design configura-
tion and compare it to the configura-
tion documented in the test request; 

(2) Determine if the bus, when loaded 
to Gross Weight, does not exceed its 
Gross Vehicle Weight Rating, Gross 
Axle Weight Ratings, or maximum tire 
load ratings; 

(3) Determine if the bus is capable of 
negotiating the durability test track at 
curb weight, seated load weight, and 
Gross Vehicle Weight; 

(4) Determine if the bus is capable of 
performing the Fuel Economy and 
Emissions Test duty cycles within the 
established standards for speed devi-
ation. 

(b) The operator shall present the re-
sults obtained from the activities of 
665.27(a) and present them to the bus 
manufacturer and the FTA Bus Testing 
Program Manager for review prior to 
initiating testing using the Bus testing 
program funds. FTA will provide a 
written response within five (5) busi-
ness days to authorize the start of test-
ing or to request clarification for any 
discrepancies noted from the activities 
of 665.27(a). Testing can commence 
after five (5) business days if FTA does 
not provide a response. 

(c) The operator shall perform all 
maintenance and repairs on the test 
vehicle, consistent with the manufac-
turer’s specifications, unless the oper-
ator determines that the nature of the 
maintenance or repair is best per-
formed by the manufacturer under the 
operator’s supervision. 

(d) The manufacturer shall be per-
mitted to observe all tests. The manu-
facturer shall not provide maintenance 
or service unless requested to do so by 
the operator. 

(e) The operator shall investigate 
each occurrence of unauthorized main-
tenance and repairs and determine the 
potential impact to the validity of the 
test results. Tests where the results 
could have been impacted must be re-
peated at the manufacturer’s expense. 

(f) The operator shall perform all 
modifications on the test vehicle, con-
sistent with the manufacturer’s speci-
fications, unless the operator deter-
mines that the nature of the modifica-
tion is best performed by the manufac-
turer under the operator’s supervision. 
All vehicle modifications performed 

after the test has started will first re-
quire review and approval by FTA. If 
the modification is determined to be a 
major change, some or all of the tests 
already completed shall be repeated or 
extended at FTA’s discretion. 

(g) The operator shall halt testing 
after any occurrence of unapproved, 
unauthorized, or unsupervised test ve-
hicle modifications. Following an oc-
currence of unapproved or unsupervised 
test vehicle modifications, the vehicle 
manufacturer shall submit a new test 
request to FTA that addresses all the 
requirements in 665.11 to reenter the 
Bus testing program. 

(h) The operator shall perform eight 
categories of tests on new bus models. 
The eight tests and their corresponding 
performance standards are described in 
the following paragraphs. 

(1) Maintainability test. The Maintain-
ability test shall include bus servicing, 
preventive maintenance, inspection, 
and repair. It shall also include the re-
moval and reinstallation of the engine 
and drive-train components that would 
be expected to require replacement 
during the bus’s normal life cycle. 
Much of the maintainability data 
should be obtained during the Bus Du-
rability Test. All servicing, preventive 
maintenance, and repair actions shall 
be recorded and reported. These actions 
shall be performed by test facility 
staff, although manufacturers shall be 
allowed to maintain a representative 
on-site during the testing. Test facility 
staff may require a manufacturer to 
provide vehicle servicing or repair 
under the supervision of the facility 
staff. Since the operator may not be fa-
miliar with the detailed design of all 
new bus models that are tested, tests 
to determine the time and skill re-
quired for removing and reinstalling an 
engine, a transmission, or other major 
propulsion system components may re-
quire advice from the bus manufac-
turer. All routine and corrective main-
tenance shall be carried out by the op-
erator in accordance with the manufac-
turer’s specifications. 

(i) The Maintainability Test Report 
shall include the frequency, personnel 
hours, and replacement parts or sup-
plies required for each action during 
the test. The accessibility of selected 
components and other observations 
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that could be important to a bus pur-
chaser shall be included in the report. 

(ii) The performance standard for 
Maintainability is that no greater than 
125 hours of total unscheduled mainte-
nance shall be accumulated over the 
execution of a full test. 

(2) Reliability test. Reliability shall 
not be a separate test, but shall be ad-
dressed by recording all bus failures 
and breakdowns during all other test-
ing. The detected bus failures, repair 
time, and the actions required to re-
turn the bus to operation shall be pre-
sented in the report. The performance 
standard for Reliability is that the ve-
hicle under test experience no more 
than one uncorrected Class 1 failure 
and two uncorrected Class 2 failures 
over the execution of a full test. Class 
1 failures are addressed in the Safety 
Test, below. An uncorrected Class 2 
failure is a failure mode not addressed 
by a design or component modification 
that would cause a transit vehicle to be 
unable to complete its transit route 
and require towing or on-route repairs. 
A failure is considered corrected when 
a design or component modification is 
validated through sufficient remaining 
or additional reliability testing in 
which the failure does not reoccur. 

(3) Safety test. The Safety Test shall 
consist of a Handling and Stability 
Test, a Braking Performance Test, and 
a review of the Class 1 reliability fail-
ures that occurred during the test. The 
Handling and Stability Test shall be an 
obstacle avoidance double-lane change 
test performed on a smooth and level 
test track. The lane change course will 
be set up using pylons to mark off two 
12 foot center to center lanes with two 
100 foot lane change areas 100 feet 
apart. Bus speed shall be held constant 
throughout a given test run. Individual 
test runs shall be made at increasing 
speeds up to a specified maximum or 
until the bus can no longer be operated 
safely over the course, whichever speed 
is lower. Both left- and right-hand lane 
changes shall be tested. The perform-
ance standard is that the test vehicle 
can safely negotiate and remain within 
the lane change test course at a speed 
of no less than 45 mph. 

(i) The functionality and perform-
ance of the service, regenerative (if ap-
plicable), and parking brake systems 

shall be evaluated at the test track. 
The test bus shall be subjected to a se-
ries of brake stops from specified 
speeds on high, low, and split-friction 
surfaces. The parking brake shall be 
evaluated with the bus parked facing 
both up and down a steep grade. There 
are three performance standards for 
braking. The stopping distance from a 
speed of 45 mph on a high friction sur-
face shall satisfy the bus stopping dis-
tance requirements of FMVSS 105 or 
121 as applicable. The bus shall remain 
within a standard 12-foot lane width 
during split coefficient brake stops. 
The parking brake shall hold the test 
vehicle stationary on a 20 percent 
grade facing up and down the grade for 
a period of 5 minutes. 

(ii) A review of all the Class 1 failures 
that occurred during the test shall be 
conducted as part of the Safety Test. 
Class 1 failures include those failures 
that, when they occur, could result in a 
loss of vehicle control; in serious in-
jury to the driver, passengers, pedes-
trians, or other motorists; and in prop-
erty damage or loss due to collision or 
fire. The performance standard is that 
at the completion of testing with no 
uncorrected Class 1 failure modes. A 
failure is considered corrected when a 
design or component modification is 
validated through sufficient remaining 
or additional Reliability Tests in which 
the failure does not reoccur over a 
number of miles equal to or greater 
than the additional failure up to 100% 
of the durability test mileage for the 
service life category of the tested bus. 

(4) Performance test. The Performance 
Test shall measure the maximum ac-
celeration, speed, and gradeability ca-
pability of the test vehicle. In deter-
mining the transit vehicle’s maximum 
acceleration and speed, the bus shall be 
accelerated at full throttle from rest 
until it achieves its maximum speed on 
a level roadway. The performance 
standard for acceleration is that the 
maximum time that the test vehicle 
requires to achieve 30 mph is 18 seconds 
on a level grade. The gradeability test 
of the test vehicle shall be calculated 
based on the data measured on a level 
grade during the Acceleration Test. 
The performance standard for the 
gradeability test is that the test vehi-
cle achieves a sustained speed of at 
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least 40 mph on a 2.5 percent grade and 
a sustained speed of at least 10 mph on 
a 10 percent grade. 

(5) Structural integrity tests. Two com-
plementary Structural Integrity Tests 
shall be performed. Structural 
Strength and Distortion Tests shall be 
performed at the Bus Testing Center, 
and the Structural Durability Test 
shall be performed at the test track. 

(i) Structural strength and distortion 
tests. (1) The bus shall be loaded to 
GVW, with one wheel on top of a curb 
and then in a pothole. This test shall 
be repeated for all four wheels. The 
test verifies: 

(i) Normal operation of the steering 
mechanism and; 

(ii) Operability of all passenger 
doors, passenger escape mechanisms, 
windows, and service doors. A water 
leak test shall be conducted in each 
suspension travel condition. The per-
formance standard shall be that all ve-
hicle passenger exits remain oper-
ational throughout the test. 

(2) Using a load-equalizing towing 
sling, a static tension load equal to 1.2 
times the curb weight shall be applied 
to the bus towing fixtures (front and 
rear). The load shall be removed and 
the two eyes and adjoining structure 
inspected for damages or permanent 
deformations. The performance stand-
ard shall be that no permanent defor-
mation is experienced at static loads 
up to 1.2 times the vehicle curb weight. 

(3) The bus shall be towed at CW with 
a heavy wrecker truck for 5 miles at 20 
mph and then inspected for structural 
damage or permanent deformation. 
The performance standard shall be that 
the vehicle is towable with a standard 
commercial vehicle wrecker without 
experiencing any permanent damage to 
the vehicle. 

(4) With the bus at CW, probable 
damages and clearance issues due to 
tire deflating and hydraulic jacking 
shall be assessed. The performance 
standard shall be that the vehicle is ca-
pable of being lifted with a standard 
commercial vehicle hydraulic jack. 

(5) With the bus at CW, possible dam-
ages or deformation associated with 
lifting the bus on a two post hoist sys-
tem or supporting it on jack stands 
shall be assessed. The performance 
standard shall be that the vehicle is ca-

pable of being supported by jack stands 
rated for the vehicle’s weight. 

(i) Structural durability test. The 
Structural Durability Test shall be 
performed on the durability course at 
the test track, simulating twenty-five 
percent of the vehicle’s normal service 
life. The bus structure shall be in-
spected regularly during the test, and 
the mileage and identification of any 
structural anomalies and failures shall 
be reported in the Reliability Test. 
There shall be two performance stand-
ards for the Durability Test, one to ad-
dress the vehicle frame and body struc-
ture and one to address the bus propul-
sion system. The performance standard 
for the vehicle frame and body struc-
ture shall be that there are no uncor-
rected failure modes of the vehicle 
frame and body structure at the com-
pletion of the full vehicle test. The per-
formance standard for the vehicle pro-
pulsion system is that there are no un-
corrected powertrain failure modes at 
the completion of a full test. 

(ii) [Reserved] 
(6) Fuel economy test. The Fuel Econ-

omy Test shall be conducted using 
duty cycles that simulate a diverse 
range of transit service operating pro-
files. This test shall measure the fuel 
economy or fuel consumption of the ve-
hicle and present the results in metrics 
that minimize the number of unit con-
versions for mass, volume, and energy. 

(i) The Fuel Economy Test shall be 
designed only to enable FTA recipients 
to compare the relative fuel economy 
of buses operating at a consistent load-
ing condition on the same set of typ-
ical transit driving cycles. The results 
of this test are not directly comparable 
to fuel economy estimates by other 
agencies, such as the National Highway 
Traffic Safety Administration 
(NHTSA) or U.S. Environmental Pro-
tection Agency (EPA) or for other pur-
poses. 

(ii) The performance standard for 
fuel economy shall be the prevailing 
model year fuel consumption standards 
for heavy-duty vocational vehicles out-
lined in the NHTSA’s Medium and 
Heavy-Duty Fuel Efficiency Program 
(49 CFR part 535). 

(7) Noise test. The Noise Test shall 
measure interior noise and vibration 
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while the bus is idling (or in a com-
parable operating mode) and driving 
over smooth and irregular road sur-
faces, and also shall measure the trans-
mission of exterior noise to the inte-
rior while the bus is not running. The 
exterior noise shall be measured as the 
bus is operated past a stationary meas-
urement instrument. There shall be 
two minimum noise performance 
standards: One to address the max-
imum interior noise during vehicle ac-
celeration from a stop, and one to ad-
dress the maximum exterior noise dur-
ing vehicle acceleration from a stop. 
The performance standard for interior 
noise while the vehicle accelerates 
from 0–35 mph shall be no greater than 
80 decibels A-weighted. The perform-
ance standard for exterior noise while 
the vehicle accelerates from 0–35 miles 
per hour shall be no greater than 83 
decibels A-weighted. 

(8) Emissions test. The Emissions Test 
shall measure tailpipe emissions of 
those exhaust constituents regulated 
by the United States EPA for transit 
bus emissions, plus carbon dioxide 
(CO2) and methane (CH4), as the bus is 
operated over specific repeatable tran-
sit vehicle driving cycles. The Emis-
sions test shall be conducted using an 
emission testing laboratory equipped 
with a chassis dynamometer capable of 
both absorbing and applying power. 

(i) The Emissions Test is not a cer-
tification test, and is designed only to 
enable FTA recipients to relatively 
compare the emissions of buses oper-
ating on the same set of typical transit 
driving cycles. The results of this test 
are not directly comparable to emis-
sions measurements reported to other 

agencies, such as the EPA, or for other 
purposes. 

(ii) The emissions performance stand-
ard shall be the prevailing EPA emis-
sions requirements for heavy-duty ve-
hicles outlined in 40 CFR part 86 and 40 
CFR part 1037. 

APPENDIX A TO PART 665—BUS MODEL 
SCORING SYSTEM AND THE PASS/FAIL 
STANDARD 

1. BUS MODEL SCORING SYSTEM 

The Bus Model Scoring System shall be 
used to score the test results using the per-
formance standards in each category. A bus 
model that fails to meet a minimum per-
formance standard shall be deemed to have 
failed the test and will not receive an aggre-
gate score. For buses that have passed all 
the minimum performance standards, an ag-
gregate score shall be generated and pre-
sented in each Bus Testing Report. A bus 
model that just satisfies the minimum base-
line performance standard and does not ex-
ceed any of the standards shall receive a 
score of 60. The maximum score a bus model 
shall receive is 100. The minimum and max-
imum points available in each test category 
shall be as shown below in Table A. The Bus 
Testing report will include a scoring sum-
mary table that displays the resulting scores 
in each of the test categories and subcat-
egories. The scoring summary table shall 
have a disclaimer footnote stating that the 
use of the scoring system is not mandatory, 
only that the bus being procured receive a 
passing score. 

2. PASS/FAIL STANDARD 

The passing standard shall be a score of 60. 
Bus models that fail to meet one or more of 
the minimum baseline performance stand-
ards will be ineligible to obtain an aggregate 
passing score. 
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PARTS 666–669 [RESERVED] 

PART 670—PUBLIC TRANSPOR-
TATION SAFETY PROGRAM 

Subpart A—General Provisions 

Sec. 
670.1 Purpose and applicability. 
670.3 Policy. 
670.5 Definitions. 

Subpart B—Inspections, Investigations, 
Audits, Examinations, and Testing 

670.11 General. 
670.13 Request for confidential treatment of 

records. 

Subpart C—Enforcement 

670.21 General. 
670.23 Use or withholding of funds. 
670.25 General directives. 
670.27 Special directives. 
670.29 Advisories. 
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Subpart D—National Public Transportation 
Safety Plan 

670.31 Purpose and contents of the National 
Public Transportation Safety Plan. 

AUTHORITY: 49 U.S.C. 5329, 49 CFR 1.91. 

SOURCE: 81 FR 53058, Aug. 11, 2016, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 670.1 Purpose and applicability. 

This part carries out the mandate of 
49 U.S.C. 5329 to improve the safety of 
public transportation systems. This 
part establishes substantive and proce-
dural rules for FTA’s administration of 
the Public Transportation Safety Pro-
gram. This part applies to recipients of 
Federal financial assistance under 49 
U.S.C. chapter 53. 

§ 670.3 Policy. 
The Federal Transit Administration 

(FTA) has adopted the principles and 
methods of Safety Management Sys-
tems (SMS) as the basis for enhancing 
the safety of public transportation in 
the United States. FTA will follow the 
principles and methods of SMS in its 
development of rules, regulations, poli-
cies, guidance, best practices and tech-
nical assistance administered under 
the authority of 49 U.S.C. 5329. 

§ 670.5 Definitions. 
As used in this part: 
Accountable Executive means a single, 

identifiable individual who has ulti-
mate responsibility for carrying out 
the Public Transportation Agency 
Safety Plan of a public transportation 
agency; responsibility for carrying out 
the agency’s Transit Asset Manage-
ment Plan; and control or direction 
over the human and capital resources 
needed to develop and maintain both 
the agency’s Public Transportation 
Agency Safety Plan in accordance with 
49 U.S.C. 5329(d), and the agency’s 
Transit Asset Management Plan in ac-
cordance with 49 U.S.C. 5326. 

Administrator means the Federal 
Transit Administrator or his or her 
designee. 

Advisory means a notice that informs 
or warns a recipient of hazards or risks 
to the recipient’s public transportation 
system. An advisory may include rec-

ommendations for avoiding or miti-
gating the hazards or risks. 

Audit means a review or analysis of 
records and related materials, includ-
ing, but not limited to, those related to 
financial accounts. 

Corrective action plan means a plan 
developed by a recipient that describes 
the actions the recipient will take to 
minimize, control, correct or eliminate 
risks and hazards, and the schedule for 
taking those actions. Either a State 
Safety Oversight Agency of FTA may 
require a recipient to develop and carry 
out a corrective action plan. 

Deputy Administrator means the Fed-
eral Transit Deputy Administrator or 
his or her designee. 

Directive means a written commu-
nication from FTA to a recipient that 
requires the recipient to take one or 
more specific actions to ensure the 
safety of the recipient’s public trans-
portation system. 

Examination means a process for 
gathering or analyzing facts or infor-
mation related to the safety of a public 
transportation system. 

FTA means the Federal Transit Ad-
ministration. 

Hazard means any real or potential 
condition that can cause injury, ill-
ness, or death; damage to or loss of the 
facilities, equipment, rolling stock, or 
infrastructure of a recipient’s public 
transportation system; or damage to 
the environment. 

Inspection means a physical observa-
tion of equipment, facilities, rolling 
stock, operations, or records for the 
purpose of gathering or analyzing facts 
or information. 

Investigation means the process of de-
termining the causal and contributing 
factors of an accident, incident or haz-
ard for the purpose of preventing recur-
rence and mitigating risk. 

National Public Transportation Safety 
Plan means the plan to improve the 
safety of all public transportation sys-
tems that receive Federal financial as-
sistance under 49 U.S.C. Chapter 53. 

Pattern or practice means two or more 
findings by FTA of a recipient’s viola-
tion of the requirements of 49 U.S.C. 
5329 or the regulations thereunder. 
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Recipient means a State or local gov-
ernmental authority, or any other op-
erator of public transportation that re-
ceives financial assistance under 49 
U.S.C. Chapter 53. The term ‘‘recipi-
ent’’ includes State Safety Oversight 
Agencies. 

Record means any writing, drawing, 
map, recording, diskette, DVD, CD– 
ROM, tape, film, photograph, or other 
documentary material by which infor-
mation is preserved. The term ‘‘record’’ 
also includes any such documentary 
material stored electronically. 

Risk means the composite of pre-
dicted severity and likelihood of the 
potential effect of a hazard. 

Safety Management System (SMS) 
means a formal, top-down, organiza-
tion-wide data-driven approach to man-
aging safety risk and assuring the ef-
fectiveness of a recipient’s safety risk 
mitigations. SMS includes systematic 
procedures, practices and policies for 
managing risks and hazards. 

State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, 
Guam, American Samoa, and the Vir-
gin Islands. 

State Safety Oversight Agency means 
an agency established by a State that 
meets the requirements and performs 
the functions specified by 49 U.S.C. 
5329(e) and the regulations set forth in 
49 CFR part 659 or 49 CFR part 674. 

Testing means an assessment of 
equipment, facilities, rolling stock or 
operations of a recipient’s public trans-
portation system. 

Subpart B—Inspections, Investiga-
tions, Audits, Examinations 
and Testing 

§ 670.11 General. 
(a) The Administrator may conduct 

investigations, inspections, audits and 
examinations, and test the equipment, 
facilities, rolling stock and operations 
of a recipient’s public transportation 
system. 

(b) To the extent practicable, the Ad-
ministrator will provide notice to a re-
cipient prior to initiating any activi-
ties carried out under the authorities 
listed in paragraph (a) of this section. 

(c) The Administrator will conduct 
activities carried out under this sec-

tion at reasonable times and in a rea-
sonable manner, as determined by the 
Administrator. 

(d) In carrying out this section, the 
Administrator may require the produc-
tion of relevant documents and 
records, take evidence, issue subpoenas 
and depositions, and prescribe record-
keeping and reporting requirements. 

§ 670.13 Request for confidential treat-
ment of records. 

(a) The Administrator may grant a 
recipient’s request for confidential 
treatment of records produced under 
§ 670.11, on the basis that the records 
are— 

(1) Exempt from the mandatory dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552); 

(2) Required to be held in confidence 
by 18 U.S.C. 1905; or 

(3) Otherwise exempt from public dis-
closure under Federal or State laws. 

(b) A recipient must submit the 
record that contains the alleged con-
fidential information with the request 
for confidential treatment. 

(c) A recipient’s request for confiden-
tial treatment must include a state-
ment justifying nondisclosure and pro-
vide the specific legal basis upon which 
the request for nondisclosure should be 
granted. 

(d) A recipient’s justification state-
ment must indicate whether the recipi-
ent is requesting confidentiality for 
the entire record, or whether non-con-
fidential information in the record can 
be reasonably segregated from the con-
fidential information. If a recipient is 
requesting confidentiality for only a 
portion of the record, the request must 
include a copy of the entire record and 
a second copy of the record where the 
purportedly confidential information 
has been redacted. The Administrator 
may assume there is no objection to 
public disclosure of the record in its 
entirety if the requestor does not sub-
mit a second copy of the record with 
the confidential information redacted 
at the time that the request is sub-
mitted. 

(e) A recipient must mark any record 
containing any information for which 
confidential treatment is requested as 
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follows—‘‘CONFIDENTIAL’’ or ‘‘CON-
TAINS CONFIDENTIAL INFORMA-
TION’’ in bold letters. 

(f) The Administrator will provide 
notice to a recipient of his or her deci-
sion to approve or deny a request, in 
whole or in part, no less than five (5) 
days prior to the public disclosure of a 
record by FTA. The Administrator will 
provide an opportunity for a recipient 
to respond to his or her decision prior 
to the public disclosure of a record. 

Subpart C—Authorities 
§ 670. 21 General. 

In addition to actions described in 
§§ 670.23 through 670.29, in exercising his 
or her authority under this part, the 
Administrator may— 

(a) Require more frequent oversight 
of a recipient by a State Safety Over-
sight Agency that has jurisdiction over 
the recipient; 

(b) Impose requirements for more fre-
quent reporting by a recipient; 

(c) Order a recipient to develop and 
carry out a corrective action plan; and 

(d) Issue restrictions and prohibi-
tions, if through testing, inspection, 
investigation, audit or research carried 
out under Chapter 53, the Adminis-
trator determines that an unsafe condi-
tion or practice, or a combination of 
unsafe conditions and practices, exist 
such that there is a substantial risk of 
death or personal injury. 

§ 670.23 Use or withholding of funds. 
(a) Directing the use of funds. The Ad-

ministrator may require a recipient to 
use Chapter 53 funds to correct safety 
violations identified by the Adminis-
trator or a State Safety Oversight 
Agency before such funds are used for 
any other purpose. 

(b) Withholding of funds. Except as 
provided under 49 CFR part 674, the Ad-
ministrator may withhold not more 
than twenty-five (25) percent of funds 
apportioned under 49 U.S.C. 5307 from a 
recipient when the Administrator has 
evidence that the recipient has engaged 
in a pattern or practice of serious safe-
ty violations, or has otherwise refused 
to comply with the Public Transpor-
tation Safety Program, as codified at 
49 U.S.C. 5329, or any regulation or di-
rective issued under those laws for 

which the Administrator exercises en-
forcement authority for safety. 

(c) Notice. The Administrator will 
issue a notice of violation that includes 
the amount the Administrator pro-
poses to redirect or withhold at least 
ninety (90) days prior to the date from 
when the funds will be redirected or 
withheld. The notice will contain— 

(1) A statement of the legal authority 
for its issuance; 

(2) A statement of the regulatory 
provisions or directives FTA believes 
the recipient has violated; 

(3) A statement of the remedial ac-
tion sought to correct the violation; 
and 

(4) A statement of facts supporting 
the proposed remedial action. 

(d) Reply. Within thirty (30) days of 
service of a notice of violation, a re-
cipient may file a written reply with 
the Administrator. Upon receipt of a 
written request, the Administrator 
may extend the time for filing for good 
cause shown. The reply must be in 
writing, and signed by the recipient’s 
Accountable Executive or equivalent 
entity. A written reply may include an 
explanation for the alleged violation, 
provide relevant information or mate-
rials in response to the alleged viola-
tion or in mitigation thereof, or rec-
ommend alternative means of compli-
ance for consideration by the Adminis-
trator. 

(e) Decision. The Administrator will 
issue a written decision within thirty 
(30) days of his or her receipt of a re-
cipient’s reply. The Administrator 
shall consider a recipient’s response in 
determining whether to dismiss the no-
tice of violation in whole or in part. If 
a notice of violation is not dismissed, 
the Administrator may undertake any 
other enforcement action he or she 
deems appropriate. 

§ 670.25 General directives. 

(a) General. The Administrator may 
issue a general directive under this 
part that is applicable to all recipients 
or a subset of recipients for the fol-
lowing reasons— 

(1) The Administrator determines 
that an unsafe condition or practice, or 
a combination of unsafe conditions and 
practices, exists such that there is a 
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risk of death or personal injury, or 
damage to property or equipment; or 

(2) For any other purpose where the 
Administrator determines that the 
public interest requires the avoidance 
or mitigation of a hazard or risk. 

(b) Effective date. A general directive 
is effective upon final notice provided 
by the Administrator under paragraph 
(e) of this section. 

(c) Notice. The Administrator will 
provide notice of a general directive to 
recipients in the FEDERAL REGISTER. 
The notice will include at minimum— 

(1) A reference to the authority under 
which the directive is being issued; 

(2) A statement of the purpose of the 
issuance of the directive, including a 
description of the subjects or issues in-
volved and a statement of the remedial 
actions sought; and 

(3) A statement of the time within 
which written comments must be re-
ceived by FTA. 

(d) Consideration of comments received. 
The Administrator will consider all 
timely comments received. Late filed 
comments will be considered to the ex-
tent practicable. 

(e) Final notice. After consideration of 
timely comments received, the Admin-
istrator will publish a notice in the 
FEDERAL REGISTER that includes both a 
response to comments and a final gen-
eral directive or a statement rescind-
ing, revising, revoking or suspending 
the directive. 

§ 670.27 Special directives. 

(a) General. The Deputy Adminis-
trator may issue a special directive 
under this part to one or more named 
recipients for the following reasons— 

(1) The Deputy Administrator has 
reason to believe that a recipient is en-
gaging in conduct, or there is evidence 
of a pattern or practice of a recipient’s 
conduct, in violation of the Public 
Transportation Safety Program or any 
regulation or directive issued under 
those laws for which the Administrator 
exercises enforcement authority for 
safety; 

(2) The Deputy Administrator deter-
mines that an unsafe condition or prac-
tice, or a combination of unsafe condi-
tions and practices exists such that 
there is a substantial risk of death or 

personal injury, or damage to property 
or equipment; or 

(3) For any other purpose where the 
Deputy Administrator determines that 
the public interest requires the avoid-
ance or mitigation of a hazard or risk 
through immediate compliance. 

(b) Effective date. A special directive 
is effective upon notice provided by the 
Deputy Administrator under paragraph 
(c) of this section. 

(c) Notice. The Deputy Administrator 
will provide notice to a recipient that 
is subject to a special directive. The 
Deputy Administrator may initially 
provide notice through telephonic or 
electronic communication; however, 
written notice will be served by per-
sonal service or by U.S. mail following 
telephonic or electronic communica-
tion. Notice will include the following 
information, at minimum— 

(1) The name of the recipient or re-
cipients to which the directive applies; 

(2) A reference to the authority under 
which the directive is being issued; and 

(3) A statement of the purpose of the 
issuance of the directive, including a 
description of the subjects or issues in-
volved, a statement of facts upon 
which the notice is being issued, a 
statement of the remedial actions 
being sought, and the date by which 
such remedial actions must be taken. 

(d) Petition for reconsideration. Within 
thirty (30) days of service of a notice 
issued under paragraph (c) of this sec-
tion, a recipient may file a petition for 
reconsideration with the Adminis-
trator. Unless explicitly stayed or 
modified by the Administrator, a spe-
cial directive will remain in effect and 
must be observed pending review of a 
petition for reconsideration. Any such 
petition: 

(1) Must be in writing and signed by 
a recipient’s Accountable Executive or 
equivalent entity; 

(2) Must include a brief explanation 
of why the recipient believes the spe-
cial directive should not apply to it or 
why compliance with the special direc-
tive is not possible, is not practicable, 
is unreasonable, or is not in the public 
interest; and 

(3) May include relevant information 
regarding the factual basis upon which 
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the special directive was issued, infor-
mation in response to any alleged vio-
lation or in mitigation thereof, rec-
ommend alternative means of compli-
ance for consideration, and any other 
information deemed appropriate by the 
recipient. 

(e) Request for extension. Upon written 
request, the Administrator may extend 
the time for filing a request for recon-
sideration for good cause shown. 

(f) Filing a petition for reconsideration. 
A petition must be submitted to the 
Office of the Administrator, Federal 
Transit Administration, using one of 
the following methods— 

(1) Email to FTA, sent to an email 
address provided in the notice of spe-
cial directive; 

(2) Facsimile to FTA at 202–366–9854; 
or 

(3) Mail to FTA at: FTA, Office of the 
Administrator, 1200 New Jersey Ave. 
SE., Washington, DC 20590. 

(g) Processing of petitions for reconsid-
eration—(1) General. Each petition re-
ceived under this section will be re-
viewed and disposed of by the Adminis-
trator no later than ninety days (90) 
after receipt of the petition. No hear-
ing, argument or other proceeding will 
be held directly on a petition before its 
disposition under this section. 

(2) Grants. If the Administrator deter-
mines the petition contains adequate 
justification, he or she may grant the 
petition, in whole or in part. 

(3) Denials. If the Administrator de-
termines the petition does not justify 
modifying, rescinding or revoking the 
directive, in whole or in part, he or she 
may deny the petition. 

(4) Notification. The Administrator 
will issue notification to a recipient of 
his or her decision. 

(h) Judicial review. A recipient may 
seek judicial review in an appropriate 
United States District Court after a 
final action of FTA under this section, 
as provided in 5 U.S.C. 701–706. 

§ 670.29 Advisories. 
In any instance in which the Admin-

istrator determines there are hazards 
or risks to public transportation, the 
Administrator may issue an advisory 
which recommends corrective actions, 
inspections, conditions, limitations or 
other actions to avoid or mitigate any 

hazards or risks. The Administrator 
will issue notice to recipients of an ad-
visory in the FEDERAL REGISTER. 

Subpart D—National Public 
Transportation Safety Plan 

§ 670.31 Purpose and contents of the 
National Public Transportation 
Safety Plan. 

Periodically, FTA will issue a Na-
tional Public Transportation Safety 
Plan to improve the safety of all public 
transportation systems that receive 
funding under 49 U.S.C. Chapter 53. The 
National Public Transportation Safety 
Plan will include the following— 

(a) Safety performance criteria for 
all modes of public transportation, es-
tablished through public notice and 
comment; 

(b) The definition of state of good re-
pair; 

(c) Minimum safety performance 
standards for vehicles in revenue oper-
ations, established through public no-
tice and comment; 

(d) Minimum performance standards 
for public transportation operations es-
tablished through public notice and 
comment; 

(e) The Public Transportation Safety 
Certification Training Program; 

(f) Safety advisories, directives and 
reports; 

(g) Best practices, technical assist-
ance, templates and other tools; 

(h) Research, reports, data and infor-
mation on hazard identification and 
risk management in public transpor-
tation, and guidance regarding the pre-
vention of accidents and incidents in 
public transportation; and 

(i) Any other content as determined 
by FTA. 

PART 671 [RESERVED] 

PART 672—PUBLIC TRANSPOR-
TATION SAFETY CERTIFICATION 
TRAINING PROGRAM 

Subpart A—General Provisions 

Sec. 
672.1 Purpose. 
672.3 Scope and applicability. 
672.5 Definitions. 
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Subpart B—Training Requirements 

672.11 Designated personnel who conduct 
safety audits and examinations. 

672.13 Designated personnel of public trans-
portation agencies. 

672.15 Evaluation of prior certification and 
training. 

Subpart C—Administrative Requirements 

672.21 Records. 
672.23 Availability of records. 

Subpart D—Compliance and Certification 
Requirements 

672.31 Requirement to certify compliance. 

APPENDIX A TO PART 672—PUBLIC TRANSPOR-
TATION SAFETY CERTIFICATION TRAINING 
PROGRAM 

AUTHORITY: 49 U.S.C. 5329(c) and (f), and 49 
CFR 1.91. 

SOURCE: 83 FR 34067, July 19, 2018, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 672.1 Purpose. 
(a) This part implements a uniform 

safety certification training cur-
riculum and requirements to enhance 
the technical proficiency of individuals 
who conduct safety audits and exami-
nations of public transportation sys-
tems operated by public transportation 
agencies and those who are directly re-
sponsible for safety oversight of public 
transportation agencies. 

(b) This part does not preempt any 
safety certification training require-
ments required by a State for public 
transportation agencies within its ju-
risdiction. 

§ 672.3 Scope and applicability. 
(a) In general, this part applies to all 

recipients of Federal financial assist-
ance under 49 U.S.C. chapter 53. 

(b) The mandatory requirements of 
this part will apply only to State Safe-
ty Oversight Agency personnel and 
contractors that conduct safety audits 
and examinations of rail fixed guide-
way public transportation systems, and 
designated personnel and contractors 
who are directly responsible for the 
safety oversight of a recipient’s rail 
fixed guideway public transportation 
systems. 

(c) Other FTA recipients may partici-
pate voluntarily in accordance with 
this part. 

§ 672.5 Definitions. 
As used in this part: 
Administrator means the Federal 

Transit Administrator or the Adminis-
trator’s designee. 

Contractor means an entity that per-
forms tasks on behalf of FTA, a State 
Safety Oversight Agency, or public 
transportation agency through con-
tract or other agreement. 

Designated personnel means: 
(1) Employees and contractors identi-

fied by a recipient whose job function 
is directly responsible for safety over-
sight of the public transportation sys-
tem of the public transportation agen-
cy; or 

(2) Employees and contractors of a 
State Safety Oversight Agency whose 
job function requires them to conduct 
safety audits and examinations of the 
rail fixed guideway public transpor-
tation systems subject to the jurisdic-
tion of the agency. 

Directly responsible for safety oversight 
means public transportation agency 
personnel whose primary job function 
includes the development, implementa-
tion and review of the agency’s safety 
plan, and/or the SSOA requirements for 
the rail fixed guideway public transpor-
tation system pursuant to 49 CFR parts 
659 or 674. 

Examination means a process for 
gathering or analyzing facts or infor-
mation related to the safety of a public 
transportation system. 

FTA means the Federal Transit Ad-
ministration. 

Public transportation agency means an 
entity that provides public transpor-
tation service as defined in 49 U.S.C. 
5302 and that has one or more modes of 
service not subject to the safety over-
sight requirements of another Federal 
agency. 

Rail fixed guideway public transpor-
tation system means any fixed guideway 
system as defined in § 674.7 of this chap-
ter. 

Recipient means a State or local gov-
ernmental authority, or any other op-
erator of a public transportation sys-
tem receiving financial assistance 
under 49 U.S.C. chapter 53. 
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Safety audit means a review or anal-
ysis of safety records and related mate-
rials, including, but not limited to, 
those related to financial accounts. 

State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, 
Guam, American Samoa, and the Vir-
gin Islands. 

State Safety Oversight Agency (SSOA) 
means an agency established by a 
State that meets the requirements and 
performs the functions specified by 49 
U.S.C. 5329(e) and the regulations set 
forth in 49 CFR parts 659 and 674. 

Subpart B—Training Requirements 

§ 672.11 Designated personnel who 
conduct safety audits and examina-
tions. 

(a) Each SSOA shall designate its 
personnel and contractors who conduct 
safety audits and examinations of pub-
lic transportation systems, including 
appropriate managers and supervisors 
of such personnel, that must comply 
with the applicable training require-
ments of Appendix A to this part. 

(b) Designated personnel shall com-
plete applicable training requirements 
of this part within three (3) years of 
their initial designation. Thereafter, 
refresher training shall be completed 
every two (2) years. The SSOA shall de-
termine refresher training require-
ments which must include, at a min-
imum, one (1) hour of safety oversight 
training. 

§ 672.13 Designated personnel of pub-
lic transportation agencies. 

(a) Each recipient that operates a 
rail fixed guideway public transpor-
tation system shall designate its per-
sonnel and contractors who are di-
rectly responsible for safety oversight 
and ensure their compliance with the 
applicable training requirements set 
forth in Appendix A to this part. 

(b) Each recipient that operates a bus 
or other public transportation system 
not subject to the safety oversight of 
another Federal agency may designate 
its personnel who are directly respon-
sible for safety oversight to participate 
in the applicable training requirements 
as set forth in Appendix A to this part. 

(c) Personnel designated under para-
graph (a) of this section shall complete 
applicable training requirements of 
this part within three (3) years of their 
initial designation. Thereafter, re-
fresher training shall be completed 
every two (2) years. The recipient shall 
determine refresher training require-
ments which must include, at a min-
imum, one (1) hour of safety oversight 
training. 

§ 672.15 Evaluation of prior certifi-
cation and training. 

(a) Designated personnel subject to 
this part may request that FTA evalu-
ate safety training or certification pre-
viously obtained from another entity 
to determine if the training satisfies an 
applicable training requirement of this 
part. 

(b) Designated personnel must pro-
vide FTA with an official transcript or 
certificate of the training, a descrip-
tion of the curriculum and com-
petencies obtained, and a brief state-
ment detailing how the training or cer-
tification satisfies the applicable re-
quirements of this part. 

(c) FTA will evaluate the submission 
and determine if a training require-
ment of this part may be waived. If a 
waiver is granted, designated personnel 
are responsible for completing all other 
applicable requirements of this part. 

Subpart C—Administrative 
Requirements. 

§ 672.21 Records. 

(a) General requirement. Each recipi-
ent shall ensure that its designated 
personnel are enrolled in the PTSCTP. 
Each recipient shall ensure that des-
ignated personnel update their indi-
vidual training record as he or she 
completes the applicable training re-
quirements of this part. 

(b) SSOA requirement. Each SSOA 
shall retain a record of the technical 
training completed by its designated 
personnel in accordance with the tech-
nical training requirements of Appen-
dix A to this part. Such records shall 
be retained by the SSOA for at least 
five (5) years from the date the record 
is created. 
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§ 672.23 Availability of records. 

(a) Except as required by law, or ex-
pressly authorized or required by this 
part, a recipient may not release infor-
mation pertaining to designated per-
sonnel that is required by this part 
without the written consent of the des-
ignated personnel. 

(b) Designated personnel are entitled, 
upon written request to the recipient, 
to obtain copies of any records per-
taining to his or her training required 
by this part. The recipient shall 
promptly provide the records requested 
by designated personnel and access 
shall not be contingent upon the recipi-
ent’s receipt of payment for the pro-
duction of such records. 

(c) A recipient shall permit access to 
all facilities utilized and records com-
piled in accordance with the require-
ments of this part to the Secretary of 
Transportation, the Federal Transit 
Administration, or any State agency 
with jurisdiction over public transpor-
tation safety oversight of the recipient. 

(d) When requested by the National 
Transportation Safety Board as part of 
an accident investigation, a recipient 
shall disclose information related to 
the training of designated personnel. 

Subpart D—Compliance and 
Certification Requirements 

§ 672.31 Requirement to certify compli-
ance. 

(a) A recipient of FTA financial as-
sistance described in § 672.3(b) shall an-
nually certify compliance with this 
part in accordance with FTA’s proce-
dures for annual grant certification 
and assurances. 

(b) A certification must be author-
ized by the recipient’s governing board 
or other authorizing official, and must 
be signed by a party specifically au-
thorized to do so. 

APPENDIX A TO PART 672—PUBLIC 
TRANSPORTATION SAFETY CERTIFI-
CATION TRAINING PROGRAM 

A. REQUIRED CURRICULUM OVER A THREE- 
YEAR PERIOD 

(1) FTA/SSOA personnel and contractor sup-
port, and public transportation agency per-
sonnel with direct responsibility for safety over-

sight of rail fixed guideway public transpor-
tation systems: 

(a) One (1) hour course on SMS Aware-
ness—e-learning delivery (all required par-
ticipants) 

(b) Two (2) hour courses on Safety Assur-
ance—e-learning delivery (all required par-
ticipants) 

(c) Twenty (20) hours on SMS Principles 
for Transit (all required participants) 

(d) Sixteen (16) hours on SMS Principles 
for SSO Programs (FTA/SSOA/contractor 
support personnel only) 

(e) TSSP curriculum (minus Transit Sys-
tem Security (TSS) course) (all required par-
ticipants—credit will be provided if partici-
pant has a Course Completion Certificate of 
previously taken TSSP courses) 

(i) Rail System Safety (36 hours) 
(ii) Effectively Managing Transit Emer-

gencies (32 hours) 
(iii) Rail Incident Investigation (36 hours) 
(2) FTA/SSOA/contractor support personnel 

(technical training component): 
(a) Each SSOA shall develop a technical 

training plan for designated personnel and 
contractor support personnel who perform 
safety audits and examinations. The SSOA 
will submit its proposed technical training 
plan to FTA for review and evaluation as 
part of the SSOA certification program in 
accordance with 49 U.S.C. 5329(e)(7). This re-
view and approval process will support the 
consultation required between FTA and 
SSOAs regarding the staffing and qualifica-
tion of the SSOAs’ employees and other des-
ignated personnel in accordance with 49 
U.S.C. 5329(e)(3)(D). 

(b) Recognizing that each rail fixed guide-
way public transportation system has unique 
characteristics, each SSOA will identify the 
tasks related to inspections, examinations, 
and audits, and all activities requiring sign- 
off, which must be performed by the SSOA to 
carry out its safety oversight requirements, 
and identify the skills and knowledge nec-
essary to perform each task at that system. 
At a minimum, the technical training plan 
will describe the process for receiving tech-
nical training in the following competency 
areas appropriate to the specific rail fixed 
guideway public transportation system(s) for 
which safety audits and examinations are 
conducted: 

(i) Agency organizational structure 
(ii) System Safety Program Plan and Secu-

rity Program Plan 
(iii) Knowledge of agency: 
(I) Territory and revenue service schedules 
(II) Current bulletins, general orders, and 

other associated directives that ensure safe 
operations 

(III) Operations and maintenance rule 
books 

(IV) Safety rules 
(V) Standard Operating Procedures 
(VI) Roadway Worker Protection 
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(VII) Employee Hours of Service and Fa-
tigue Management program 

(VIII) Employee Observation and Testing 
Program (Efficiency Testing) 

(IX) Employee training and certification 
requirements 

(X) Vehicle inspection and maintenance 
programs, schedules and records 

(XI) Track inspection and maintenance 
programs, schedules and records 

(XII) Tunnels, bridges, and other struc-
tures inspection and maintenance programs, 
schedules and records 

(XIII) Traction power (substation, over-
head catenary system, and third rail), load 
dispatching, inspection and maintenance 
programs, schedules and records 

(XIV) Signal and train control inspection 
and maintenance programs, schedules and 
records 

(c) The SSOA will determine the length of 
time for the technical training based on the 
skill level of the designated personnel rel-
ative to the applicable rail transit agency(s). 
FTA will provide a template as requested to 
assist the SSOA with preparing and moni-
toring its technical training plan and will 
provide technical assistance as requested. 
Each SSOA technical training plan that is 
submitted to FTA for review will: 

(i) Require designated personnel to suc-
cessfully: 

(I) Complete training that covers the skills 
and knowledge needed to effectively perform 
the tasks. 

(II) Pass a written and/or oral examination 
covering the skills and knowledge required 
for the designated personnel to effectively 
perform his or her tasks. 

(III) Demonstrate hands-on capability to 
perform his or her tasks to the satisfaction 
of the appropriate SSOA supervisor or des-
ignated instructor. 

(ii) Establish equivalencies or written and 
oral examinations to allow designated per-
sonnel to demonstrate that they possess the 
skill and qualification required to perform 
their tasks. 

(iii) Require biennial refresher training to 
maintain technical skills and abilities which 
includes classroom and hands-on training, as 
well as testing. Observation and evaluation 
of actual performance of duties may be used 
to meet the hands-on portion of this require-
ment, provided that such testing is docu-
mented. 

(iv) Require that training records be main-
tained to demonstrate the current qualifica-
tion status of designated personnel assigned 
to carry out the oversight program. Records 
may be maintained either electronically or 
in writing and must be provided to FTA upon 
request. 

(v) Records must include the following in-
formation concerning each designated per-
sonnel: 

(I) Name; 

(II) The title and date each training course 
was completed and the proficiency test 
score(s) where applicable; 

(III) The content of each training course 
successfully completed; 

(IV) A description of the designated per-
sonnel’s hands-on performance applying the 
skills and knowledge required to perform the 
tasks that the employee will be responsible 
for performing and the factual basis sup-
porting the determination; 

(V) The tasks the designated personnel are 
deemed qualified to perform; and 

(VI) Provide the date that the designated 
personnel’s status as qualified to perform the 
tasks expires, and the date in which biennial 
refresher training is due. 

(vi) Ensure the qualification of contractors 
performing oversight activities. SSOAs may 
use demonstrations, previous training and 
education, and written and oral examina-
tions to determine if contractors possess the 
skill and qualification required to perform 
their tasks. 

(vii) Periodically assess the effectiveness 
of the technical training. One method of val-
idation and assessment could be through the 
use of efficiency tests or periodic review of 
employee performance. 

B. VOLUNTARY CURRICULUM 

Bus transit system personnel with direct safe-
ty oversight responsibility and State DOTs over-
seeing safety programs for subrecipients: 

(a) SMS Awareness—e-learning delivery 
(b) Safety Assurance—e-learning delivery 
(c) SMS Principles for Transit 
(d) Courses offered through the TSSP Cer-

tificate (Bus) 
i. Effectively Managing Transit Emer-

gencies 
ii. Transit Bus System Safety 
iii. Fundamentals of Bus Collision Inves-

tigation 

PART 673—PUBLIC TRANSPOR-
TATION AGENCY SAFETY PLANS 

Subpart A—General 

673.1 Applicability. 
673.3 Policy. 
673.5 Definitions. 

Subpart B—Safety Plans 

673.11 General requirements. 
673.13 Certification of compliance. 
673.15 Coordination with metropolitan, 

statewide, and non-metropolitan plan-
ning processes. 

Subpart C—Safety Management Systems 

673.21 General requirements. 
673.23 Safety management policy. 
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673.25 Safety risk management. 
673.27 Safety assurance. 
673.29 Safety promotion. 

Subpart D—Safety Plan Documentation 
and Recordkeeping 

673.31 Safety plan documentation. 

AUTHORITY: 49 U.S.C. 5329(d) and 5334; 49 
CFR 1.91. 

SOURCE: 83 FR 34465, July 19, 2018, unless 
otherwise noted. 

Subpart A—General 

§ 673.1 Applicability. 
(a) This part applies to any State, 

local governmental authority, and any 
other operator of a public transpor-
tation system that receives Federal fi-
nancial assistance under 49 U.S.C. 
Chapter 53. 

(b) This part does not apply to an op-
erator of a public transportation sys-
tem that only receives Federal finan-
cial assistance under 49 U.S.C. 5310, 49 
U.S.C. 5311, or both 49 U.S.C. 5310 and 49 
U.S.C. 5311. 

§ 673.3 Policy. 
The Federal Transit Administration 

(FTA) has adopted the principles and 
methods of Safety Management Sys-
tems (SMS) as the basis for enhancing 
the safety of public transportation in 
the United States. FTA will follow the 
principles and methods of SMS in its 
development of rules, regulations, poli-
cies, guidance, best practices, and tech-
nical assistance administered under 
the authority of 49 U.S.C. 5329. This 
part sets standards for the Public 
Transportation Agency Safety Plan, 
which will be responsive to FTA’s Pub-
lic Transportation Safety Program, 
and reflect the specific safety objec-
tives, standards, and priorities of each 
transit agency. Each Public Transpor-
tation Agency Safety Plan will incor-
porate SMS principles and methods 
tailored to the size, complexity, and 
scope of the public transportation sys-
tem and the environment in which it 
operates. 

§ 673.5 Definitions. 
As used in this part: 
Accident means an Event that in-

volves any of the following: A loss of 

life; a report of a serious injury to a 
person; a collision of public transpor-
tation vehicles; a runaway train; an 
evacuation for life safety reasons; or 
any derailment of a rail transit vehi-
cle, at any location, at any time, what-
ever the cause. 

Accountable Executive means a single, 
identifiable person who has ultimate 
responsibility for carrying out the Pub-
lic Transportation Agency Safety Plan 
of a public transportation agency; re-
sponsibility for carrying out the agen-
cy’s Transit Asset Management Plan; 
and control or direction over the 
human and capital resources needed to 
develop and maintain both the agen-
cy’s Public Transportation Agency 
Safety Plan, in accordance with 49 
U.S.C. 5329(d), and the agency’s Transit 
Asset Management Plan in accordance 
with 49 U.S.C. 5326. 

Chief Safety Officer means an ade-
quately trained individual who has re-
sponsibility for safety and reports di-
rectly to a transit agency’s chief exec-
utive officer, general manager, presi-
dent, or equivalent officer. A Chief 
Safety Officer may not serve in other 
operational or maintenance capacities, 
unless the Chief Safety Officer is em-
ployed by a transit agency that is a 
small public transportation provider as 
defined in this part, or a public trans-
portation provider that does not oper-
ate a rail fixed guideway public trans-
portation system. 

Equivalent Authority means an entity 
that carries out duties similar to that 
of a Board of Directors, for a recipient 
or subrecipient of FTA funds under 49 
U.S.C. Chapter 53, including sufficient 
authority to review and approve a re-
cipient or subrecipient’s Public Trans-
portation Agency Safety Plan. 

Event means any Accident, Incident, 
or Occurrence. 

FTA means the Federal Transit Ad-
ministration, an operating administra-
tion within the United States Depart-
ment of Transportation. 

Hazard means any real or potential 
condition that can cause injury, ill-
ness, or death; damage to or loss of the 
facilities, equipment, rolling stock, or 
infrastructure of a public transpor-
tation system; or damage to the envi-
ronment. 
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Incident means an event that involves 
any of the following: A personal injury 
that is not a serious injury; one or 
more injuries requiring medical trans-
port; or damage to facilities, equip-
ment, rolling stock, or infrastructure 
that disrupts the operations of a tran-
sit agency. 

Investigation means the process of de-
termining the causal and contributing 
factors of an accident, incident, or haz-
ard, for the purpose of preventing re-
currence and mitigating risk. 

National Public Transportation Safety 
Plan means the plan to improve the 
safety of all public transportation sys-
tems that receive Federal financial as-
sistance under 49 U.S.C. Chapter 53. 

Occurrence means an Event without 
any personal injury in which any dam-
age to facilities, equipment, rolling 
stock, or infrastructure does not dis-
rupt the operations of a transit agency. 

Operator of a public transportation sys-
tem means a provider of public trans-
portation as defined under 49 U.S.C. 
5302(14). 

Performance measure means an expres-
sion based on a quantifiable indicator 
of performance or condition that is 
used to establish targets and to assess 
progress toward meeting the estab-
lished targets. 

Performance target means a quantifi-
able level of performance or condition, 
expressed as a value for the measure, 
to be achieved within a time period re-
quired by the Federal Transit Adminis-
tration (FTA). 

Public Transportation Agency Safety 
Plan means the documented com-
prehensive agency safety plan for a 
transit agency that is required by 49 
U.S.C. 5329 and this part. 

Rail fixed guideway public transpor-
tation system means any fixed guideway 
system that uses rail, is operated for 
public transportation, is within the ju-
risdiction of a State, and is not subject 
to the jurisdiction of the Federal Rail-
road Administration, or any such sys-
tem in engineering or construction. 
Rail fixed guideway public transpor-
tation systems include but are not lim-
ited to rapid rail, heavy rail, light rail, 
monorail, trolley, inclined plane, fu-
nicular, and automated guideway. 

Rail transit agency means any entity 
that provides services on a rail fixed 

guideway public transportation sys-
tem. 

Risk means the composite of pre-
dicted severity and likelihood of the 
potential effect of a hazard. 

Risk mitigation means a method or 
methods to eliminate or reduce the ef-
fects of hazards. 

Safety Assurance means processes 
within a transit agency’s Safety Man-
agement System that functions to en-
sure the implementation and effective-
ness of safety risk mitigation, and to 
ensure that the transit agency meets 
or exceeds its safety objectives through 
the collection, analysis, and assess-
ment of information. 

Safety Management Policy means a 
transit agency’s documented commit-
ment to safety, which defines the tran-
sit agency’s safety objectives and the 
accountabilities and responsibilities of 
its employees in regard to safety. 

Safety Management System (SMS) 
means the formal, top-down, organiza-
tion-wide approach to managing safety 
risk and assuring the effectiveness of a 
transit agency’s safety risk mitigation. 
SMS includes systematic procedures, 
practices, and policies for managing 
risks and hazards. 

Safety Management System (SMS) Exec-
utive means a Chief Safety Officer or an 
equivalent. 

Safety performance target means a Per-
formance Target related to safety man-
agement activities. 

Safety Promotion means a combina-
tion of training and communication of 
safety information to support SMS as 
applied to the transit agency’s public 
transportation system. 

Safety risk assessment means the for-
mal activity whereby a transit agency 
determines Safety Risk Management 
priorities by establishing the signifi-
cance or value of its safety risks. 

Safety Risk Management means a proc-
ess within a transit agency’s Public 
Transportation Agency Safety Plan for 
identifying hazards and analyzing, as-
sessing, and mitigating safety risk. 

Serious injury means any injury 
which: 

(1) Requires hospitalization for more 
than 48 hours, commencing within 7 
days from the date of the injury was 
received; 
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(2) Results in a fracture of any bone 
(except simple fractures of fingers, 
toes, or noses); 

(3) Causes severe hemorrhages, nerve, 
muscle, or tendon damage; 

(4) Involves any internal organ; or 
(5) Involves second- or third-degree 

burns, or any burns affecting more 
than 5 percent of the body surface. 

Small public transportation provider 
means a recipient or subrecipient of 
Federal financial assistance under 49 
U.S.C. 5307 that has one hundred (100) 
or fewer vehicles in peak revenue serv-
ice and does not operate a rail fixed 
guideway public transportation sys-
tem. 

State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, 
Guam, American Samoa, and the Vir-
gin Islands. 

State of good repair means the condi-
tion in which a capital asset is able to 
operate at a full level of performance. 

State Safety Oversight Agency means 
an agency established by a State that 
meets the requirements and performs 
the functions specified by 49 U.S.C. 
5329(e) and the regulations set forth in 
49 CFR part 674. 

Transit agency means an operator of a 
public transportation system. 

Transit Asset Management Plan means 
the strategic and systematic practice 
of procuring, operating, inspecting, 
maintaining, rehabilitating, and re-
placing transit capital assets to man-
age their performance, risks, and costs 
over their life cycles, for the purpose of 
providing safe, cost-effective, and reli-
able public transportation, as required 
by 49 U.S.C. 5326 and 49 CFR part 625. 

Subpart B—Safety Plans 
§ 673.11 General requirements. 

(a) A transit agency must, within one 
calendar year after July 19, 2019, estab-
lish a Public Transportation Agency 
Safety Plan that meets the require-
ments of this part and, at a minimum, 
consists of the following elements: 

(1) The Public Transportation Agen-
cy Safety Plan, and subsequent up-
dates, must be signed by the Account-
able Executive and approved by the 
agency’s Board of Directors, or an 
Equivalent Authority. 

(2) The Public Transportation Agen-
cy Safety Plan must document the 
processes and activities related to 
Safety Management System (SMS) im-
plementation, as required under sub-
part C of this part. 

(3) The Public Transportation Agen-
cy Safety Plan must include perform-
ance targets based on the safety per-
formance measures established under 
the National Public Transportation 
Safety Plan. 

(4) The Public Transportation Agen-
cy Safety Plan must address all appli-
cable requirements and standards as 
set forth in FTA’s Public Transpor-
tation Safety Program and the Na-
tional Public Transportation Safety 
Plan. Compliance with the minimum 
safety performance standards author-
ized under 49 U.S.C. 5329(b)(2)(C) is not 
required until standards have been es-
tablished through the public notice and 
comment process. 

(5) Each transit agency must estab-
lish a process and timeline for con-
ducting an annual review and update of 
the Public Transportation Agency 
Safety Plan. 

(6) A rail transit agency must include 
or incorporate by reference in its Pub-
lic Transportation Agency Safety Plan 
an emergency preparedness and re-
sponse plan or procedures that address-
es, at a minimum, the assignment of 
employee responsibilities during an 
emergency; and coordination with Fed-
eral, State, regional, and local officials 
with roles and responsibilities for 
emergency preparedness and response 
in the transit agency’s service area. 

(b) A transit agency may develop one 
Public Transportation Agency Safety 
Plan for all modes of service, or may 
develop a Public Transportation Agen-
cy Safety Plan for each mode of service 
not subject to safety regulation by an-
other Federal entity. 

(c) A transit agency must maintain 
its Public Transportation Agency Safe-
ty Plan in accordance with the record-
keeping requirements in subpart D of 
this part. 

(d) A State must draft and certify a 
Public Transportation Agency Safety 
Plan on behalf of any small public 
transportation provider that is located 
in that State. A State is not required 
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to draft a Public Transportation Agen-
cy Safety Plan for a small public trans-
portation provider if that agency noti-
fies the State that it will draft its own 
plan. In each instance, the transit 
agency must carry out the plan. If a 
State drafts and certifies a Public 
Transportation Agency Safety Plan on 
behalf of a transit agency, and the 
transit agency later opts to draft and 
certify its own Public Transportation 
Agency Safety Plan, then the transit 
agency must notify the State. The 
transit agency has one year from the 
date of the notification to draft and 
certify a Public Transportation Agency 
Safety Plan that is compliant with this 
part. The Public Transportation Agen-
cy Safety Plan drafted by the State 
will remain in effect until the transit 
agency drafts its own Public Transpor-
tation Agency Safety Plan. 

(e) Any rail fixed guideway public 
transportation system that had a Sys-
tem Safety Program Plan compliant 
with 49 CFR part 659 as of October 1, 
2012, may keep that plan in effect until 
one year after July 19, 2019. 

(f) Agencies that operate passenger 
ferries regulated by the United States 
Coast Guard (USCG) or rail fixed guide-
way public transportation service regu-
lated by the Federal Railroad Adminis-
tration (FRA) are not required to de-
velop agency safety plans for those 
modes of service. 

§ 673.13 Certification of compliance. 
(a) Each transit agency, or State as 

authorized in § 673.11(d), must certify 
that it has established a Public Trans-
portation Agency Safety Plan meeting 
the requirements of this part one year 
after July 19, 2019. A State Safety 
Oversight Agency must review and ap-
prove a Public Transportation Agency 
Safety Plan developed by rail fixed 
guideway system, as authorized in 49 
U.S.C. 5329(e) and its implementing 
regulations at 49 CFR part 674. 

(b) On an annual basis, a transit 
agency, direct recipient, or State must 
certify its compliance with this part. 

§ 673.15 Coordination with metropoli-
tan, statewide, and non-metropoli-
tan planning processes. 

(a) A State or transit agency must 
make its safety performance targets 

available to States and Metropolitan 
Planning Organizations to aid in the 
planning process. 

(b) To the maximum extent prac-
ticable, a State or transit agency must 
coordinate with States and Metropoli-
tan Planning Organizations in the se-
lection of State and MPO safety per-
formance targets. 

Subpart C—Safety Management 
Systems 

§ 673.21 General requirements. 
Each transit agency must establish 

and implement a Safety Management 
System under this part. A transit agen-
cy Safety Management System must be 
appropriately scaled to the size, scope 
and complexity of the transit agency 
and include the following elements: 

(a) Safety Management Policy as de-
scribed in § 673.23; 

(b) Safety Risk Management as de-
scribed in § 673.25; 

(c) Safety Assurance as described in 
§ 673.27; and 

(d) Safety Promotion as described in 
§ 673.29. 

§ 673.23 Safety management policy. 
(a) A transit agency must establish 

its organizational accountabilities and 
responsibilities and have a written 
statement of safety management pol-
icy that includes the agency’s safety 
objectives. 

(b) A transit agency must establish 
and implement a process that allows 
employees to report safety conditions 
to senior management, protections for 
employees who report safety conditions 
to senior management, and a descrip-
tion of employee behaviors that may 
result in disciplinary action. 

(c) The safety management policy 
must be communicated throughout the 
agency’s organization. 

(d) The transit agency must establish 
the necessary authorities, accountabil-
ities, and responsibilities for the man-
agement of safety amongst the fol-
lowing individuals within its organiza-
tion, as they relate to the development 
and management of the transit agen-
cy’s Safety Management System 
(SMS): 

(1) Accountable Executive. The transit 
agency must identify an Accountable 
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Executive. The Accountable Executive 
is accountable for ensuring that the 
agency’s SMS is effectively imple-
mented, throughout the agency’s pub-
lic transportation system. The Ac-
countable Executive is accountable for 
ensuring action is taken, as necessary, 
to address substandard performance in 
the agency’s SMS. The Accountable 
Executive may delegate specific re-
sponsibilities, but the ultimate ac-
countability for the transit agency’s 
safety performance cannot be dele-
gated and always rests with the Ac-
countable Executive. 

(2) Chief Safety Officer or Safety Man-
agement System (SMS) Executive. The 
Accountable Executive must designate 
a Chief Safety Officer or SMS Execu-
tive who has the authority and respon-
sibility for day-to-day implementation 
and operation of an agency’s SMS. The 
Chief Safety Officer or SMS Executive 
must hold a direct line of reporting to 
the Accountable Executive. A transit 
agency may allow the Accountable Ex-
ecutive to also serve as the Chief Safe-
ty Officer or SMS Executive. 

(3) Agency leadership and executive 
management. A transit agency must 
identify those members of its leader-
ship or executive management, other 
than an Accountable Executive, Chief 
Safety Officer, or SMS Executive, who 
have authorities or responsibilities for 
day-to-day implementation and oper-
ation of an agency’s SMS. 

(4) Key staff. A transit agency may 
designate key staff, groups of staff, or 
committees to support the Accountable 
Executive, Chief Safety Officer, or SMS 
Executive in developing, imple-
menting, and operating the agency’s 
SMS. 

§ 673.25 Safety risk management. 
(a) Safety Risk Management process. A 

transit agency must develop and imple-
ment a Safety Risk Management proc-
ess for all elements of its public trans-
portation system. The Safety Risk 
Management process must be com-
prised of the following activities: Safe-
ty hazard identification, safety risk as-
sessment, and safety risk mitigation. 

(b) Safety hazard identification. (1) A 
transit agency must establish methods 
or processes to identify hazards and 
consequences of the hazards. 

(2) A transit agency must consider, 
as a source for hazard identification, 
data and information provided by an 
oversight authority and the FTA. 

(c) Safety risk assessment. (1) A transit 
agency must establish methods or 
processes to assess the safety risks as-
sociated with identified safety hazards. 

(2) A safety risk assessment includes 
an assessment of the likelihood and se-
verity of the consequences of the haz-
ards, including existing mitigations, 
and prioritization of the hazards based 
on the safety risk. 

(d) Safety risk mitigation. A transit 
agency must establish methods or 
processes to identify mitigations or 
strategies necessary as a result of the 
agency’s safety risk assessment to re-
duce the likelihood and severity of the 
consequences. 

§ 673.27 Safety assurance. 
(a) Safety assurance process. A transit 

agency must develop and implement a 
safety assurance process, consistent 
with this subpart. A rail fixed guide-
way public transportation system, and 
a recipient or subrecipient of Federal 
financial assistance under 49 U.S.C. 
Chapter 53 that operates more than one 
hundred vehicles in peak revenue serv-
ice, must include in its safety assur-
ance process each of the requirements 
in paragraphs (b), (c), and (d) of this 
section. A small public transportation 
provider only must include in its safety 
assurance process the requirements in 
paragraph (b) of this section. 

(b) Safety performance monitoring and 
measurement. A transit agency must es-
tablish activities to: 

(1) Monitor its system for compliance 
with, and sufficiency of, the agency’s 
procedures for operations and mainte-
nance; 

(2) Monitor its operations to identify 
any safety risk mitigations that may 
be ineffective, inappropriate, or were 
not implemented as intended; 

(3) Conduct investigations of safety 
events to identify causal factors; and 

(4) Monitor information reported 
through any internal safety reporting 
programs. 

(c) Management of change. (1) A tran-
sit agency must establish a process for 
identifying and assessing changes that 
may introduce new hazards or impact 
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the transit agency’s safety perform-
ance. 

(2) If a transit agency determines 
that a change may impact its safety 
performance, then the transit agency 
must evaluate the proposed change 
through its Safety Risk Management 
process. 

(d) Continuous improvement. (1) A 
transit agency must establish a process 
to assess its safety performance. 

(2) If a transit agency identifies any 
deficiencies as part of its safety per-
formance assessment, then the transit 
agency must develop and carry out, 
under the direction of the Accountable 
Executive, a plan to address the identi-
fied safety deficiencies. 

§ 673.29 Safety promotion. 
(a) Competencies and training. A tran-

sit agency must establish and imple-
ment a comprehensive safety training 
program for all agency employees and 
contractors directly responsible for 
safety in the agency’s public transpor-
tation system. The training program 
must include refresher training, as nec-
essary. 

(b) Safety communication. A transit 
agency must communicate safety and 
safety performance information 
throughout the agency’s organization 
that, at a minimum, conveys informa-
tion on hazards and safety risks rel-
evant to employees’ roles and respon-
sibilities and informs employees of 
safety actions taken in response to re-
ports submitted through an employee 
safety reporting program. 

Subpart D—Safety Plan Docu-
mentation and Record-
keeping 

§ 673.31 Safety plan documentation. 
At all times, a transit agency must 

maintain documents that set forth its 
Public Transportation Agency Safety 
Plan, including those related to the im-
plementation of its Safety Manage-
ment System (SMS), and results from 
SMS processes and activities. A transit 
agency must maintain documents that 
are included in whole, or by reference, 
that describe the programs, policies, 
and procedures that the agency uses to 
carry out its Public Transportation 
Agency Safety Plan. These documents 

must be made available upon request 
by the Federal Transit Administration 
or other Federal entity, or a State 
Safety Oversight Agency having juris-
diction. A transit agency must main-
tain these documents for a minimum of 
three years after they are created. 

PART 674—STATE SAFETY 
OVERSIGHT 

Subpart A—General Provisions 

Sec. 
674.1 Purpose. 
674.3 Applicability. 
674.5 Policy. 
674.7 Definitions. 
674.9 Transition from previous requirements 

for State safety oversight. 

Subpart B—Role of the State 

674.11 State Safety Oversight Program. 
674.13 Designation of oversight agency. 
674.15 Designation of oversight agency for 

multi-state system. 
674.17 Use of Federal financial assistance. 
674.19 Certification of a State Safety Over-

sight Program. 
674.21 Withholding of Federal financial as-

sistance for noncompliance. 
674.23 Confidentiality of information. 

Subpart C—State Safety Oversight 
Agencies 

674.25 Role of the State safety oversight 
agency. 

674.27 State safety oversight program 
standards. 

674.29 Public Transportation Agency Safety 
Plans: general requirements. 

674.31 Triennial audits: general require-
ments. 

674.33 Notifications of accidents. 
674.35 Investigations. 
674.37 Corrective action plans. 
674.39 State Safety Oversight Agency an-

nual reporting to FTA. 
674.41 Conflicts of interest. 

APPENDIX TO PART 674—NOTIFICATION AND RE-
PORTING OF ACCIDENTS, INCIDENTS, AND OC-
CURRENCES. 

AUTHORITY: 49 U.S.C. 5329(e) and (f), as 
amended by section 20021(a) of the Moving 
Ahead for Progress in the 21st Century Act 
(MAP–21) (Pub. L. 112–141) and the delega-
tions of authority at 49 CFR 1.91. 

SOURCE: 81 FR 14256, Mar. 16, 2016, unless 
otherwise noted. 
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Subpart A—General Provisions 
§ 674.1 Purpose. 

This part carries out the mandate of 
49 U.S.C. 5329(e) for State safety over-
sight of rail fixed guideway public 
transportation systems. 

§ 674.3 Applicability. 
This part applies to States with rail 

fixed guideway public transportation 
systems; State safety oversight agen-
cies that oversee the safety of rail fixed 
guideway public transportation sys-
tems; and entities that own or operate 
rail fixed guideway public transpor-
tation systems with Federal financial 
assistance authorized under 49 U.S.C. 
Chapter 53. 

§ 674.5 Policy. 
(a) In accordance with 49 U.S.C. 

5329(e), a State that has a rail fixed 
guideway public transportation system 
within the State has primary responsi-
bility for overseeing the safety of that 
rail fixed guideway public transpor-
tation system. A State safety oversight 
agency must have sufficient authority, 
resources, and qualified personnel to 
oversee the number, size, and com-
plexity of rail fixed guideway public 
transportation systems that operate 
within a State. 

(b) FTA will make Federal financial 
assistance available to help an eligible 
State develop or carry out its State 
safety oversight program. Also, FTA 
will certify whether a State safety 
oversight program meets the require-
ments of 49 U.S.C. 5329(e) and is ade-
quate to promote the purposes of the 
public transportation safety programs 
codified at 49 U.S.C. 5329. 

§ 674.7 Definitions. 
As used in this part: 
Accident means an Event that in-

volves any of the following: A loss of 
life; a report of a serious injury to a 
person; a collision involving a rail 
transit vehicle; a runaway train; an 
evacuation for life safety reasons; or 
any derailment of a rail transit vehi-
cle, at any location, at any time, what-
ever the cause. An accident must be re-
ported in accordance with the thresh-
olds for notification and reporting set 
forth in Appendix A to this part. 

Accountable Executive means a single, 
identifiable individual who has ulti-
mate responsibility for carrying out 
the Public Transportation Agency 
Safety Plan of a public transportation 
agency; responsibility for carrying out 
the agency’s Transit Asset Manage-
ment Plan; and control or direction 
over the human and capital resources 
needed to develop and maintain both 
the agency’s Public Transportation 
Agency Safety Plan, in accordance 
with 49 U.S.C. 5329(d), and the agency’s 
Transit Asset Management Plan in ac-
cordance with 49 U.S.C. 5326. 

Administrator means the Federal 
Transit Administrator or the Adminis-
trator’s designee. 

Contractor means an entity that per-
forms tasks on behalf of FTA, a State 
Safety Oversight Agency, or a Rail 
Transit Agency, through contract or 
other agreement. 

Corrective action plan means a plan 
developed by a Rail Transit Agency 
that describes the actions the Rail 
Transit Agency will take to minimize, 
control, correct, or eliminate risks and 
hazards, and the schedule for taking 
those actions. Either a State Safety 
Oversight Agency or FTA may require 
a Rail Transit Agency to develop and 
carry out a corrective action plan. 

Event means an Accident, Incident or 
Occurrence. 

FRA means the Federal Railroad Ad-
ministration, an agency within the 
United States Department of Transpor-
tation. 

FTA means the Federal Transit Ad-
ministration, an agency within the 
United States Department of Transpor-
tation. 

Hazard means any real or potential 
condition that can cause injury, ill-
ness, or death; damage to or loss of the 
facilities, equipment, rolling stock, or 
infrastructure of a rail fixed guideway 
public transportation system; or dam-
age to the environment. 

Incident means an event that involves 
any of the following: A personal injury 
that is not a serious injury; one or 
more injuries requiring medical trans-
port; or damage to facilities, equip-
ment, rolling stock, or infrastructure 
that disrupts the operations of a rail 
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transit agency. An incident must be re-
ported to FTA’s National Transit Data-
base in accordance with the thresholds 
for reporting set forth in Appendix A to 
this part. If a rail transit agency or 
State Safety Oversight Agency later 
determines that an Incident meets the 
definition of Accident in this section, 
that event must be reported to the 
SSOA in accordance with the thresh-
olds for notification and reporting set 
forth in Appendix A to this part. 

Investigation means the process of de-
termining the causal and contributing 
factors of an accident, incident, or haz-
ard, for the purpose of preventing re-
currence and mitigating risk. 

National Public Transportation Safety 
Plan means the plan to improve the 
safety of all public transportation sys-
tems that receive Federal financial as-
sistance under 49 U.S.C. Chapter 53. 

NTSB means the National Transpor-
tation Safety Board, an independent 
Federal agency. 

Occurrence means an Event without 
any personal injury in which any dam-
age to facilities, equipment, rolling 
stock, or infrastructure does not dis-
rupt the operations of a rail transit 
agency. 

Person means a passenger, employee, 
contractor, pedestrian, trespasser, or 
any individual on the property of a rail 
fixed guideway public transportation 
system. 

Public Transportation Agency Safety 
Plan (PTASP) means the comprehen-
sive agency safety plan for a transit 
agency, including a Rail Transit Agen-
cy, that is required by 49 U.S.C. 5329(d) 
and based on a Safety Management 
System. Until one year after the effec-
tive date of FTA’s PTASP final rule, a 
System Safety Program Plan (SSPP) 
developed pursuant to 49 CFR part 659 
will serve as the rail transit agency’s 
safety plan. 

Public Transportation Safety Certifi-
cation Training Program means either 
the certification training program for 
Federal and State employees, or other 
designated personnel, who conduct 
safety audits and examinations of pub-
lic transportation systems, and em-
ployees of public transportation agen-
cies directly responsible for safety 
oversight, established through interim 
provisions in accordance with 49 U.S.C. 

5329(c)(2), or the program authorized by 
49 U.S.C. 5329(c)(1). 

Rail fixed guideway public transpor-
tation system means any fixed guideway 
system that uses rail, is operated for 
public transportation, is within the ju-
risdiction of a State, and is not subject 
to the jurisdiction of the Federal Rail-
road Administration, or any such sys-
tem in engineering or construction. 
Rail fixed guideway public transpor-
tation systems include but are not lim-
ited to rapid rail, heavy rail, light rail, 
monorail, trolley, inclined plane, fu-
nicular, and automated guideway. 

Rail Transit Agency (RTA) means any 
entity that provides services on a rail 
fixed guideway public transportation 
system. 

Risk means the composite of pre-
dicted severity and likelihood of the 
potential effect of a hazard. 

Risk mitigation means a method or 
methods to eliminate or reduce the ef-
fects of hazards. 

Safety risk management means a proc-
ess within a Rail Transit Agency’s 
Safety Plan for identifying hazards and 
analyzing, assessing, and mitigating 
safety risk. 

Serious injury means any injury 
which: 

(1) Requires hospitalization for more 
than 48 hours, commencing within 7 
days from the date of the injury was 
received; 

(2) Results in a fracture of any bone 
(except simple fractures of fingers, 
toes, or nose); 

(3) Causes severe hemorrhages, nerve, 
muscle, or tendon damage; 

(4) Involves any internal organ; or 
(5) Involves second- or third-degree 

burns, or any burns affecting more 
than 5 percent of the body surface. 

State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, 
Guam, American Samoa, and the Vir-
gin Islands. 

State Safety Oversight Agency (SSOA) 
means an agency established by a 
State that meets the requirements and 
performs the functions specified by 49 
U.S.C. 5329(e) and the regulations set 
forth in this part. 

Vehicle means any rolling stock used 
on a rail fixed guideway public trans-
portation system, including but not 
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limited to passenger and maintenance 
vehicles. 

§ 674.9 Transition from previous re-
quirements for State safety over-
sight. 

(a) Pursuant to section 20030(e) of the 
Moving Ahead for Progress in the 21st 
Century Act (Pub. L. 112–141; July 6, 
2012) (‘‘MAP–21’’), the statute now codi-
fied at 49 U.S.C. 5330, titled ‘‘State 
safety oversight,’’ will be repealed 
three years after the effective date of 
the regulations set forth in this part. 

(b) No later than three years after 
the effective date of the regulations set 
forth in this part, the regulations now 
codified at part 659 of this chapter will 
be rescinded. 

(c) A System Safety Program Plan 
(SSPP) developed pursuant to 49 CFR 
part 659 shall serve as the rail transit 
agency’s safety plan until one year one 
year after the effective date of the 
Public Transportation Agency Safety 
Plan final rule, which will be codified 
in part 673 of this chapter. 

Subpart B—Role of the State 
§ 674.11 State Safety Oversight Pro-

gram. 
Within three years of April 15, 2016, 

every State that has a rail fixed guide-
way public transportation system must 
have a State Safety Oversight (SSO) 
program that has been approved by the 
Administrator. FTA will audit each 
State’s compliance at least triennially, 
consistent with 49 U.S.C. 5329(e)(9). At 
minimum, an SSO program must: 

(a) Explicitly acknowledge the 
State’s responsibility for overseeing 
the safety of the rail fixed guideway 
public transportation systems within 
the State; 

(b) Demonstrate the State’s ability 
to adopt and enforce Federal and rel-
evant State law for safety in rail fixed 
guideway public transportation sys-
tems; 

(c) Establish a State safety oversight 
agency, by State law, in accordance 
with the requirements of 49 U.S.C. 
5329(e) and this part; 

(d) Demonstrate that the State has 
determined an appropriate staffing 
level for the State safety oversight 
agency commensurate with the num-

ber, size, and complexity of the rail 
fixed guideway public transportation 
systems in the State, and that the 
State has consulted with the Adminis-
trator for that purpose; 

(e) Demonstrate that the employees 
and other personnel of the State safety 
oversight agency who are responsible 
for the oversight of rail fixed guideway 
public transportation systems are 
qualified to perform their functions, 
based on appropriate training, includ-
ing substantial progress toward or 
completion of the Public Transpor-
tation Safety Certification Training 
Program; and 

(f) Demonstrate that by law, the 
State prohibits any public transpor-
tation agency in the State from pro-
viding funds to the SSOA. 

§ 674.13 Designation of oversight agen-
cy. 

(a) Every State that must establish a 
State Safety Oversight program in ac-
cordance with 49 U.S.C. 5329(e) must 
also establish a SSOA for the purpose 
of overseeing the safety of rail fixed 
guideway public transportation sys-
tems within that State. Further, the 
State must ensure that: 

(1) The SSOA is financially and le-
gally independent from any public 
transportation agency the SSOA is 
obliged to oversee; 

(2) The SSOA does not directly pro-
vide public transportation services in 
an area with a rail fixed guideway pub-
lic transportation system the SSOA is 
obliged to oversee; 

(3) The SSOA does not employ any 
individual who is also responsible for 
administering a rail fixed guideway 
public transportation system the SSOA 
is obliged to oversee; 

(4) The SSOA has authority to re-
view, approve, oversee, and enforce the 
public transportation agency safety 
plan for a rail fixed guideway public 
transportation system required by 49 
U.S.C. 5329(d); 

(5) The SSOA has investigative and 
enforcement authority with respect to 
the safety of all rail fixed guideway 
public transportation systems within 
the State; 

(6) At least once every three years, 
the SSOA audits every rail fixed guide-
way public transportation system’s 
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compliance with the public transpor-
tation agency safety plan required by 
49 U.S.C. 5329(d); and 

(7) At least once a year, the SSOA re-
ports the status of the safety of each 
rail fixed guideway public transpor-
tation system to the Governor, the 
FTA, and the board of directors, or 
equivalent entity, of the rail fixed 
guideway public transportation sys-
tem. 

(b) At the request of the Governor of 
a State, the Administrator may waive 
the requirements for financial and 
legal independence and the prohibi-
tions on employee conflict of interest 
under paragraphs (a)(1) and (3) of this 
section, if the rail fixed guideway pub-
lic transportation systems in design, 
construction, or revenue operations in 
the State have fewer than one million 
combined actual and projected rail 
fixed guideway revenue miles per year 
or provide fewer than ten million com-
bined actual and projected unlinked 
passenger trips per year. However: 

(1) If a State shares jurisdiction over 
one or more rail fixed guideway public 
transportation systems with another 
State, and has one or more rail fixed 
guideway public transportation sys-
tems that are not shared with another 
State, the revenue miles and unlinked 
passenger trips of the rail fixed guide-
way public transportation system 
under shared jurisdiction will not be 
counted in the Administrator’s deci-
sion whether to issue a waiver. 

(2) The Administrator will rescind a 
waiver issued under this subsection if 
the number of revenue miles per year 
or unlinked passenger trips per year in-
creases beyond the thresholds specified 
in this subsection. 

§ 674.15 Designation of oversight agen-
cy for multi-state system. 

In an instance of a rail fixed guide-
way public transportation system that 
operates in more than one State, all 
States in which that rail fixed guide-
way public transportation system oper-
ates must either: 

(a) Ensure that uniform safety stand-
ards and procedures in compliance with 
49 U.S.C. 5329 are applied to that rail 
fixed guideway public transportation 
system, through an SSO program that 

has been approved by the Adminis-
trator; or 

(b) Designate a single entity that 
meets the requirements for an SSOA to 
serve as the SSOA for that rail fixed 
guideway public transportation sys-
tem, through an SSO program that has 
been approved by the Administrator. 

§ 674.17 Use of Federal financial assist-
ance. 

(a) In accordance with 49 U.S.C. 
5329(e)(6), FTA will make grants of 
Federal financial assistance to eligible 
States to help the States develop and 
carry out their SSO programs. This 
Federal financial assistance may be 
used for reimbursement of both the 
operational and administrative ex-
penses of SSO programs, consistent 
with the uniform administrative re-
quirements for grants to States under 2 
CFR parts 200 and 1201. The expenses 
eligible for reimbursement include, 
specifically, the expense of employee 
training and the expense of estab-
lishing and maintaining a SSOA in 
compliance with 49 U.S.C. 5329(e)(4). 

(b) The apportionments of available 
Federal financial assistance to eligible 
States will be made in accordance with 
a formula, established by the Adminis-
trator, following opportunity for public 
notice and comment. The formula will 
take into account fixed guideway vehi-
cle revenue miles, fixed guideway route 
miles, and fixed guideway vehicle pas-
senger miles attributable to all rail 
fixed guideway systems within each el-
igible State not subject to the jurisdic-
tion of the FRA. 

(c) The grants of Federal financial 
assistance for State safety oversight 
shall be subject to terms and condi-
tions as the Administrator deems ap-
propriate. 

(d) The Federal share of the expenses 
eligible for reimbursement under a 
grant for State safety oversight activi-
ties shall be eighty percent of the rea-
sonable costs incurred under that 
grant. 

(e) The non-Federal share of the ex-
penses eligible for reimbursement 
under a grant for State safety over-
sight activities may not be comprised 
of Federal funds, any funds received 
from a public transportation agency, or 
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any revenues earned by a public trans-
portation agency. 

§ 674.19 Certification of a State Safety 
Oversight Program. 

(a) The Administrator must deter-
mine whether a State’s SSO program 
meets the requirements of 49 U.S.C. 
5329(e). Also, the Administrator must 
determine whether a SSO program is 
adequate to promote the purposes of 49 
U.S.C. 5329, including, but not limited 
to, the National Public Transportation 
Safety Plan, the Public Transportation 
Safety Certification Training Program, 
and the Public Transportation Agency 
Safety Plans. 

(b) The Administrator must issue a 
certification to a State whose SSO pro-
gram meets the requirements of 49 
U.S.C. 5329(e). The Administrator must 
issue a denial of certification to a 
State whose SSO program does not 
meet the requirements of 49 U.S.C. 
5329(e). 

(c) In an instance in which the Ad-
ministrator issues a denial of certifi-
cation to a State whose SSO program 
does not meet the requirements of 49 
U.S.C. 5329(e), the Administrator must 
provide a written explanation, and 
allow the State an opportunity to mod-
ify and resubmit its SSO program for 
the Administrator’s approval. In the 
event the State is unable to modify its 
SSO program to merit the Administra-
tor’s issuance of a certification, the 
Administrator must notify the Gov-
ernor of that fact, and must ask the 
Governor to take all possible actions to 
correct the deficiencies that are pre-
cluding the issuance of a certification 
for the SSO program. In his or her dis-
cretion, the Administrator may also 
impose financial penalties as author-
ized by 49 U.S.C. 5329(e), which may in-
clude: 

(1) Withholding SSO grant funds from 
the State; 

(2) Withholding up to five percent of 
the 49 U.S.C. 5307 Urbanized Area for-
mula funds appropriated for use in the 
State or urbanized area in the State, 
until such time as the SSO program 
can be certified; or 

(3) Requiring all rail fixed guideway 
public transportation systems gov-
erned by the SSO program to spend up 
to 100 percent of their Federal funding 

under 49 U.S.C. chapter 53 only for safe-
ty-related improvements on their sys-
tems, until such time as the SSO pro-
gram can be certified. 

(d) In making a determination 
whether to issue a certification or a de-
nial of certification for a SSO program, 
the Administrator must evaluate 
whether the cognizant SSOA has suffi-
cient authority, resources, and exper-
tise to oversee the number, size, and 
complexity of the rail fixed guideway 
public transportation systems that op-
erate within the State, or will attain 
the necessary authority, resources, and 
expertise in accordance with a develop-
mental plan and schedule set forth to a 
sufficient level of detail in the SSO 
program. 

§ 674.21 Withholding of Federal finan-
cial assistance for noncompliance. 

(a) In making a decision to impose fi-
nancial penalties as authorized by 49 
U.S.C. 5329(e), and determining the na-
ture and amount of the financial pen-
alties, the Administrator shall consider 
the extent and circumstances of the 
noncompliance; the operating budgets 
of the SSOA and the rail fixed guide-
way public transportation systems 
that will be affected by the financial 
penalties; and such other matters as 
justice may require. 

(b) If a State fails to establish a SSO 
program that has been approved by the 
Administrator within three years of 
the effective date of this part, FTA will 
be prohibited from obligating Federal 
financial assistance apportioned under 
49 U.S.C. 5338 to any entity in the State 
that is otherwise eligible to receive 
that Federal financial assistance, in 
accordance with 49 U.S.C. 5329(e)(3). 

§ 674.23 Confidentiality of information. 
(a) A State, an SSOA, or an RTA may 

withhold an investigation report pre-
pared or adopted in accordance with 
these regulations from being admitted 
as evidence or used in a civil action for 
damages resulting from a matter men-
tioned in the report. 

(b) This part does not require public 
availability of any data, information, 
or procedures pertaining to the secu-
rity of a rail fixed guideway public 
transportation system or its passenger 
operations. 
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Subpart C—State Safety Oversight 
Agencies 

§ 674.25 Role of the State safety over-
sight agency. 

(a) An SSOA must establish min-
imum standards for the safety of all 
rail fixed guideway public transpor-
tation systems within its oversight. 
These minimum standards must be 
consistent with the National Public 
Transportation Safety Plan, the Public 
Transportation Safety Certification 
Training Program, the rules for Public 
Transportation Agency Safety Plans 
and all applicable Federal and State 
law. 

(b) An SSOA must review and ap-
prove the Public Transportation Agen-
cy Safety Plan for every rail fixed 
guideway public transportation system 
within its oversight. An SSOA must 
oversee an RTA’s execution of its Pub-
lic Transportation Agency Safety Plan. 
An SSOA must enforce the execution of 
a Public Transportation Agency Safety 
Plan, through an order of a corrective 
action plan or any other means, as nec-
essary or appropriate. An SSOA must 
ensure that a Public Transportation 
Agency Safety Plan meets the require-
ments at 49 U.S.C. 5329(d). 

(c) An SSOA has primary responsi-
bility for the investigation of any alle-
gation of noncompliance with a Public 
Transportation Agency Safety Plan. 
These responsibilities do not preclude 
the Administrator from exercising his 
or her authority under 49 U.S.C. 5329(f) 
or 49 U.S.C. 5330. 

(d) An SSOA has primary responsi-
bility for the investigation of an acci-
dent on a rail fixed guideway public 
transportation system. This responsi-
bility does not preclude the Adminis-
trator from exercising his or her au-
thority under 49 U.S.C. 5329(f) or 49 
U.S.C. 5330. 

(e) An SSOA may enter into an 
agreement with a contractor for assist-
ance in overseeing accident investiga-
tions; performing independent accident 
investigations; and reviewing incidents 
and occurrences; and for expertise the 
SSOA does not have within its own or-
ganization. 

(f) All personnel and contractors em-
ployed by an SSOA must comply with 
the requirements of the Public Trans-

portation Safety Certification Training 
Program as applicable. 

§ 674.27 State safety oversight pro-
gram standards. 

(a) An SSOA must adopt and dis-
tribute a written SSO program stand-
ard, consistent with the National Pub-
lic Transportation Safety Plan and the 
rules for Public Transportation Agency 
Safety Plans. This SSO program stand-
ard must identify the processes and 
procedures that govern the activities of 
the SSOA. Also, the SSO program 
standard must identify the processes 
and procedures an RTA must have in 
place to comply with the standard. At 
minimum, the program standard must 
meet the following requirements: 

(1) Program management. The SSO 
program standard must explain the au-
thority of the SSOA to oversee the 
safety of rail fixed guideway public 
transportation systems; the policies 
that govern the activities of the SSOA; 
the reporting requirements that govern 
both the SSOA and the rail fixed guide-
way public transportation systems; and 
the steps the SSOA will take to ensure 
open, on-going communication between 
the SSOA and every rail fixed guide-
way public transportation system 
within its oversight. 

(2) Program standard development. The 
SSO program standard must explain 
the SSOA’s process for developing, re-
viewing, adopting, and revising its 
minimum standards for safety, and dis-
tributing those standards to the rail 
fixed guideway public transportation 
systems. 

(3) Program policy and objectives. The 
SSO program standard must set an ex-
plicit policy and objectives for safety 
in rail fixed guideway public transpor-
tation throughout the State. 

(4) Oversight of Rail Public Transpor-
tation Agency Safety Plans and Transit 
Agencies’ internal safety reviews. The 
SSO program standard must explain 
the role of the SSOA in overseeing an 
RTA’s execution of its Public Trans-
portation Agency Safety Plan and any 
related safety reviews of the RTA’s 
fixed guideway public transportation 
system. The program standard must 
describe the process whereby the SSOA 
will receive and evaluate all material 
submitted under the signature of an 
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RTA’s accountable executive. Also, the 
program standard must establish a pro-
cedure whereby an RTA will notify the 
SSOA before the RTA conducts an in-
ternal review of any aspect of the safe-
ty of its rail fixed guideway public 
transportation system. 

(5) Triennial SSOA audits of Rail Public 
Transportation Agency Safety Plans. The 
SSO program standard must explain 
the process the SSOA will follow and 
the criteria the SSOA will apply in 
conducting a complete audit of the 
RTA’s compliance with its Public 
Transportation Agency Safety Plan at 
least once every three years, in accord-
ance with 49 U.S.C. 5329. Alternatively, 
the SSOA and RTA may agree that the 
SSOA will conduct its audit on an on- 
going basis over the three-year time-
frame. The program standard must es-
tablish a procedure the SSOA and RTA 
will follow to manage findings and rec-
ommendations arising from the tri-
ennial audit. 

(6) Accident notification. The SSO pro-
gram standard must establish require-
ments for an RTA to notify the SSOA 
of accidents on the RTA’s rail fixed 
guideway public transportation sys-
tem. These requirements must address, 
specifically, the time limits for notifi-
cation, methods of notification, and 
the nature of the information the RTA 
must submit to the SSOA. 

(7) Investigations. The SSO program 
standard must identify thresholds for 
accidents that require the RTA to con-
duct an investigation. Also, the pro-
gram standard must address how the 
SSOA will oversee an RTA’s internal 
investigation; the role of the SSOA in 
supporting any investigation con-
ducted or findings and recommenda-
tions made by the NTSB or FTA; and 
procedures for protecting the confiden-
tiality of the investigation reports. 

(8) Corrective actions. The program 
standard must explain the process and 
criteria by which the SSOA may order 
an RTA to develop and carry out a Cor-
rective Action Plan (CAP), and a proce-
dure for the SSOA to review and ap-
prove a CAP. Also, the program stand-
ard must explain the SSOA’s policy 
and practice for tracking and verifying 
an RTA’s compliance with the CAP, 
and managing any conflicts between 
the SSOA and RTA relating either to 

the development or execution of the 
CAP or the findings of an investiga-
tion. 

(b) At least once a year an SSOA 
must submit its SSO program standard 
and any referenced program procedures 
to FTA, with an indication of any revi-
sions made to the program standard 
since the last annual submittal. FTA 
will evaluate the SSOA’s program 
standard as part of its continuous eval-
uation of the State Safety Oversight 
Program, and in preparing FTA’s re-
port to Congress on the certification 
status of that State Safety Oversight 
Program, in accordance with 49 U.S.C. 
5329. 

§ 674.29 Public Transportation Agency 
Safety Plans: general requirements. 

(a) In determining whether to ap-
prove a Public Transportation Agency 
Safety Plan for a rail fixed guideway 
public transportation system, an SSOA 
must evaluate whether the Public 
Transportation Agency Safety Plan is 
consistent with the regulations imple-
menting such Plans; is consistent with 
the National Public Transportation 
Safety Plan; and is in compliance with 
the program standard set by the SSOA. 

(b) In determining whether a Public 
Transportation Agency Safety Plan is 
compliant with 49 CFR part 673, an 
SSOA must determine, specifically, 
whether the Public Transportation 
Agency Safety Plan is approved by the 
RTA’s board of directors or equivalent 
entity; sets forth a sufficiently explicit 
process for safety risk management, 
with adequate means of risk mitigation 
for the rail fixed guideway public 
transportation system; includes a proc-
ess and timeline for annually reviewing 
and updating the safety plan; includes 
a comprehensive staff training program 
for the operations personnel directly 
responsible for the safety of the RTA; 
identifies an adequately trained safety 
officer who reports directly to the gen-
eral manager, president, or equivalent 
officer of the RTA; includes adequate 
methods to support the execution of 
the Public Transportation Agency 
Safety Plan by all employees, agents, 
and contractors for the rail fixed guide-
way public transportation system; and 
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sufficiently addresses other require-
ments under the regulations at 49 CFR 
part 673. 

(c) In an instance in which an SSOA 
does not approve a Public Transpor-
tation Agency Safety Plan, the SSOA 
must provide a written explanation, 
and allow the RTA an opportunity to 
modify and resubmit its Public Trans-
portation Agency Safety Plan for the 
SSOA’s approval. 

§ 674.31 Triennial audits: general re-
quirements. 

At least once every three years, an 
SSOA must conduct a complete audit 
of an RTA’s compliance with its Public 
Transportation Agency Safety Plan. 
Alternatively, an SSOA may conduct 
the audit on an on-going basis over the 
three-year timeframe. At the conclu-
sion of the three-year audit cycle, the 
SSOA shall issue a report with findings 
and recommendations arising from the 
audit, which must include, at min-
imum, an analysis of the effectiveness 
of the Public Transportation Agency 
Safety Plan, recommendations for im-
provements, and a corrective action 
plan, if necessary or appropriate. The 
RTA must be given an opportunity to 
comment on the findings and rec-
ommendations. 

§ 674.33 Notifications of accidents. 

(a) Two-hour notification. In addition 
to the requirements for accident notifi-
cation set forth in an SSO program 
standard, an RTA must notify both the 
SSOA and the FTA within two hours of 
any accident occurring on a rail fixed 
guideway public transportation sys-
tem. The criteria and thresholds for ac-
cident notification and reporting are 
defined in a reporting manual devel-
oped for the electronic reporting sys-
tem specified by FTA as required in 
§ 674.39(b), and in appendix A. 

(b) FRA notification. In any instance 
in which an RTA must notify the FRA 
of an accident as defined by 49 CFR 
225.5 (i.e., shared use of the general 
railroad system trackage or corridors), 
the RTA must also notify the SSOA 
and FTA of the accident within the 
same time frame as required by the 
FRA. 

§ 674.35 Investigations. 

(a) An SSOA must investigate or re-
quire an investigation of any accident 
and is ultimately responsible for the 
sufficiency and thoroughness of all in-
vestigations, whether conducted by the 
SSOA or RTA. If an SSOA requires an 
RTA to investigate an accident, the 
SSOA must conduct an independent re-
view of the RTA’s findings of causa-
tion. In any instance in which an RTA 
is conducting its own internal inves-
tigation of the accident or incident, 
the SSOA and the RTA must coordi-
nate their investigations in accordance 
with the SSO program standard and 
any agreements in effect. 

(b) Within a reasonable time, an 
SSOA must issue a written report on 
its investigation of an accident or re-
view of an RTA’s accident investiga-
tion in accordance with the reporting 
requirements established by the SSOA. 
The report must describe the investiga-
tion activities; identify the factors 
that caused or contributed to the acci-
dent; and set forth a corrective action 
plan, as necessary or appropriate. The 
SSOA must formally adopt the report 
of an accident and transmit that report 
to the RTA for review and concurrence. 
If the RTA does not concur with an 
SSOA’s report, the SSOA may allow 
the RTA to submit a written dissent 
from the report, which may be included 
in the report, at the discretion of the 
SSOA. 

(c) All personnel and contractors 
that conduct investigations on behalf 
of an SSOA must be trained to perform 
their functions in accordance with the 
Public Transportation Safety Certifi-
cation Training Program. 

(d) The Administrator may conduct 
an independent investigation of any ac-
cident or an independent review of an 
SSOA’s or an RTA’s findings of causa-
tion of an accident. 

§ 674.37 Corrective action plans. 

(a) In any instance in which an RTA 
must develop and carry out a CAP, the 
SSOA must review and approve the 
CAP before the RTA carries out the 
plan; however, an exception may be 
made for immediate or emergency cor-
rective actions that must be taken to 
ensure immediate safety, provided that 
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the SSOA has been given timely notifi-
cation, and the SSOA provides subse-
quent review and approval. A CAP 
must describe, specifically, the actions 
the RTA will take to minimize, con-
trol, correct, or eliminate the risks and 
hazards identified by the CAP, the 
schedule for taking those actions, and 
the individuals responsible for taking 
those actions. The RTA must periodi-
cally report to the SSOA on its 
progress in carrying out the CAP. The 
SSOA may monitor the RTA’s progress 
in carrying out the CAP through unan-
nounced, on-site inspections, or any 
other means the SSOA deems nec-
essary or appropriate. 

(b) In any instance in which a safety 
event on the RTA’s rail fixed guideway 
public transportation system is the 
subject of an investigation by the 
NTSB, the SSOA must evaluate wheth-
er the findings or recommendations by 
the NTSB require a CAP by the RTA, 
and if so, the SSOA must order the 
RTA to develop and carry out a CAP. 

§ 674.39 State Safety Oversight Agency 
annual reporting to FTA. 

(a) On or before March 15 of each 
year, an SSOA must submit the fol-
lowing material to FTA: 

(1) The SSO program standard adopt-
ed in accordance with § 674.27, with an 
indication of any changes to the SSO 
program standard during the preceding 
twelve months; 

(2) Evidence that each of its employ-
ees and contractors has completed the 
requirements of the Public Transpor-
tation Safety Certification Training 
Program, or, if in progress, the antici-
pated completion date of the training; 

(3) A publicly available report that 
summarizes its oversight activities for 
the preceding twelve months, describes 

the causal factors of accidents identi-
fied through investigation, and identi-
fies the status of corrective actions, 
changes to Public Transportation 
Agency Safety Plans, and the level of 
effort by the SSOA in carrying out its 
oversight activities; 

(4) A summary of the triennial audits 
completed during the preceding twelve 
months, and the RTAs’ progress in car-
rying out CAPs arising from triennial 
audits conducted in accordance with 
§ 674.31; 

(5) Evidence that the SSOA has re-
viewed and approved any changes to 
the Public Transportation Agency 
Safety Plans during the preceding 
twelve months; and 

(6) A certification that the SSOA is 
in compliance with the requirements of 
this part. 

(b) These materials must be sub-
mitted electronically through a report-
ing system specified by FTA. 

§ 674.41 Conflicts of interest. 

(a) An SSOA must be financially and 
legally independent from any rail fixed 
guideway public transportation system 
under the oversight of the SSOA, un-
less the Administrator has issued a 
waiver of this requirement in accord-
ance with § 674.13(b). 

(b) An SSOA may not employ any in-
dividual who provides services to a rail 
fixed guideway public transportation 
system under the oversight of the 
SSOA, unless the Administrator has 
issued a waiver of this requirement in 
accordance with § 674.13(b). 

(c) A contractor may not provide 
services to both an SSOA and a rail 
fixed guideway public transportation 
system under the oversight of that 
SSOA, unless the Administrator has 
issued a waiver of this prohibition. 
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APPENDIX TO PART 674—NOTIFICATION AND REPORTING OF ACCIDENTS, INCIDENTS, 
AND OCCURRENCES 

Event/threshold Human factors Property damage Types of events 
(examples) Actions 

Accident: Rail 
Transit Agency 
(RTA) to Notify 
State Safety 
Oversight 
Agency (SSOA) 
SSO and Fed-
eral Transit Ad-
ministration 
(FTA) within 
two hours.

—Fatality (occurring at the 
scene or within 30 days fol-
lowing the accident).

—One or more persons suffering 
serious injury (Serious injury 
means any injury which: (1) 
Requires hospitalization for 
more than 48 hours, com-
mencing within 7 days from 
the date of the injury was re-
ceived; (2) results in a fracture 
of any bone (except simple 
fractures of fingers, toes, or 
nose); (3) causes severe hem-
orrhages, nerve, muscle, or 
tendon damage; (4) involves 
any internal organ; or (5) in-
volves second- or third-degree 
burns, or any burns affecting 
more than 5 percent of the 
body surface.).

—Property dam-
age resulting 
from a collision 
involving a rail 
transit vehicle; 
or any derail-
ment of a rail 
transit vehicle.

—A collision between a rail tran-
sit vehicle and another rail 
transit vehicle.

—A collision at a grade crossing 
resulting in serious injury or 
fatality.

—A collision with a person re-
sulting in serious injury or fa-
tality.

—A collision with an object re-
sulting in serious injury or fa-
tality.

—A runaway train. 
—Evacuation due to life safety 

reasons. 
—A derailment (mainline or 

yard). 
—Fires resulting in a serious in-

jury or fatality. 

—RTA to notify 
SSOA and 
FTA within 2 
hours; Inves-
tigation re-
quired. 

—RTA to report 
to FTA within 
30 days via the 
National Tran-
sit Database 
(NTD). 

—RTA to record 
for SMS Anal-
ysis. 

Incident: RTA to 
Report to FTA 
(NTD) within 30 
days.

—A personal injury that is not a 
serious injury.

—One or more injuries requiring 
medical transportation away 
from the event.

—Non-collision- 
related dam-
age to equip-
ment, rolling 
stock, or infra-
structure that 
disrupts the 
operations of a 
transit agency.

—Evacuation of a train into the 
right-of-way or onto adjacent 
track; or customer self-evacu-
ation.

—Certain low-speed collisions 
involving a rail transit vehicle 
that result in a non-serious in-
jury or property damage.

—Damage to catenary or third- 
rail equipment that disrupts 
transit operations.

—Fires that result in a non-seri-
ous injury or property damage.

—A train stopping due to an ob-
struction in the tracks/‘‘hard 
stops’’.

—Most hazardous material 
spills. 

—RTA to report 
to FTA within 
30 days via the 
National Tran-
sit Database 
(NTD). 

—RTA to record 
for SMS Anal-
ysis. 

Occurrence: RTA 
to record data 
and make avail-
able for SSO 
and/or FTA re-
view.

—No personal injury ................... —Non-collision- 
related dam-
age to equip-
ment, rolling 
stock, or infra-
structure that 
does not dis-
rupt the oper-
ations of a 
transit agency.

—Close Calls/Near Misses ........
—Safety rule violations. 
—Violations of safety policies. 
—Damage to catenary or third- 

rail equipment that do not dis-
rupt operations. 

—Vandalism or theft. 

—RTA will col-
lect, track and 
analyze data 
on Occur-
rences to re-
duce the likeli-
hood of recur-
rence and in-
form the prac-
tice of SMS. 
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