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§4285.94

or to agreements awarded under this
part. These include but are not limited
to:

(a) 7T CFR Part 1, Subpart A—USDA
implementation of the Freedom of In-
formation Act;

(b) 7T CFR Part 3—USDA implementa-
tion of OMB Circular A-129 regarding
debt collection;

(¢c) 7T CFR Part 15, Subpart A—USDA
implementation of title VI of the Civil
Rights Act of 1964 in order to assure
nondiscrimination;

(d) 7 CFR Part 1473—National Agri-
cultural, Research, Extension, and
Teaching Policy Act Amendments of
1981 if the project involves a college or
university;

(e) 2 CFR part 400, Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards;

(f) 2 CFR part 415, General Program
Administrative Regulations;

(g) 2 CFR part 417, Nonprocurement
Debarment and Suspension;

(h) 2 CFR part 418, New Restrictions
on Lobbying;

(i) 2 CFR part 421, Requirements for
Drug-Free Workplace (Financial As-
sistance);

(j) 7 CFR part 3061—Audits of Institu-
tions of Higher Education and Other
Nonprofit Institutions; 29 U.S.C. 794,
section 504—Rehabilitation Act of 1973,
and 7 CFR part 156B prohibiting dis-
crimination based upon physical or
mental handicap in Federally assisted
programs; and

(k) 35 U.S.C. 200 et seq.—Bayh-Dole
Act, controlling allocation of rights to
inventions made by employees of small
business firms and domestic nonprofit
organizations, including universities,
in Federally assisted programs (imple-
menting regulations are contained in
37 CFR part 401).

[69 FR 38342, July 28, 1994, as amended at 79
FR 76018, Dec. 19, 2014]

§4285.94 Other conditions.

Post-award requirements. Upon award-
ing the cooperative agreement, the
post-award and audit requirements of 2
CFR part 200, as adopted by USDA in 2
CFR part 400 apply.

[79 FR 76018, Dec. 19, 2014]
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§§ 4285.95-4285.99 [Reserved]

§4285.100 OMB control number.

The reporting and recordkeeping re-
quirements contained in this regula-
tion have been approved by the Office
of Management and Budget (OMB) and
have been assigned OMB control num-
ber 0570-0005. Public reporting burden
for this collection of information is es-
timated to vary from 10 minutes to 36
hours per response with an average of
3.48 hours per response, including the
time for reviewing instructions,
searching existing data sources, gath-
ering and maintaining the data needed,
and completing and reviewing the col-
lection of information. Send comments
regarding this burden estimate or any
other aspect of this collection of infor-
mation, including suggestions for re-
ducing this burden, to Department of
Agriculture, Clearance Officer, OIRM,
Ag Box 7630, Washington, DC 20250; and
to the Office of Management and Budg-
et, Paperwork Reduction Project (OMB
#0570-0005), Washington, DC 20503.

PART 4287—SERVICING

Subpart A [Reserved]

Subpart B—Servicing Business and Industry
Guaranteed Loans

Sec.

4287.101 Introduction.

4287.102 Definitions and abbreviations.
4287.103 Exception authority.
4287.104-4287.105 [Reserved]

4287.106 Appeals.

4287.107 Routine servicing.
4287.108-4287.111 [Reserved]

4287.112 Interest rate changes.

4287.113 Release of collateral.
4287.114-4287.122 [Reserved]

4287.123 Subordination of lien position.
4287.124 Alterations of loan instruments.
4287.125-4287.132 [Reserved]

4287.133 Sale of corporate stock.
4287.134 Transfer and assumption.
4287.135 Substitution of lender.
4287.136 Lender failure.
4287.137-4287.144 [Reserved]

4287.145 Default by borrower.
4287.146-4287.155 [Reserved]

4287.156 Protective advances.

4287.157 Liquidation.

4287.1568 Determination of loss and payment.
4287.159-4287.168 [Reserved]

4287.169 Future recovery.

4287.170 Bankruptcy.

4287.171-4287.179 [Reserved]
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4287.180 Termination of guarantee.
4287.181-4287.199 [Reserved]
4287.200 OMB control number.

Subpart D—Servicing Biorefinery, Renew-
able Chemical, and Biobased Manu-
facturing Assistance Guaranteed
Loans

4287.301 Introduction.

4287.302 Definitions.

4287.303 Exception authority.
4287.304-4287.305 [Reserved]

4287.306 Appeals.

4287.307 Routine servicing.
4287.308-4287.311 [Reserved]

4287.312 Interest rate changes.

4287.313 Release of Collateral.
4287.314-4287.322 [Reserved]

4287.323 Subordination of lien position.
4287.324 Alterations of loan instruments.
4287.325-4287.333 [Reserved]

4287.334 Transfer and Assumption.
4287.335 Substitution of Lender.
4287.336 Lender failure.
4287.337-4287.344 [Reserved]

4287.345 Default by Borrower.
4287.346-4287.355 [Reserved]

4287.356 Protective Advances.

4287.357 Liquidation.

4287.3568 Determination of loss and payment.
4287.359-4287.368 [Reserved]

4287.369 Future recovery.

4287.370 Bankruptcy.

4287.371-4287.379 [Reserved]

4287.380 Termination of guarantee.
4287.381-4287.399 [Reserved]

4287.400 OMB control number.

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1932(a); 7
U.S.C. 1989.

SOURCE: 61 FR 67648, Dec. 23, 1996, unless
otherwise noted.

Subpart A [Reserved]

Subpart B—Servicing Business and
Industry Guaranteed Loans

SOURCE: 81 FR 36020, June 3, 2016, unless
otherwise noted.

§4287.101 Introduction.

(a) This subpart supplements sub-
parts A and B of part 4279 of this chap-
ter by providing additional require-
ments and instructions for servicing
and liquidating all B&I Guaranteed
Loans. This includes Drought and Dis-
aster, Disaster Assistance for Rural
Business Enterprises, Business and In-
dustry Disaster, and American Recov-
ery and Reinvestment Act guaranteed
loans.

§4287.107

(b) The lender is responsible for serv-
icing the entire loan and must remain
mortgagee and secured party of record,
notwithstanding the fact that another
party may hold a portion of the loan.

(c) Whether specifically stated or
not, whenever Agency approval is re-
quired, it must be in writing. Copies of
all forms and regulations referenced in
this subpart may be obtained from any
Agency office and from the USDA
Rural Development Web site at htip:/
www.rd.usda.gov/publications. Whenever
a form is designated in this subpart,
that designation includes predecessor
and successor forms, if applicable, as
specified by the Agency.

§4287.102 Definitions
tions.

and abbrevia-

The definitions and abbreviations
contained in §4279.2 of this chapter
apply to this subpart.

§4287.103 Exception authority.

Section 4279.15 of this chapter applies
to this subpart.

§8§4287.104-4287.105 [Reserved]

§4287.106 Appeals.

Section 4279.16 of this chapter applies
to this subpart.

§4287.107 Routine servicing.

The lender is responsible for serv-
icing the entire loan and for taking all
servicing actions that a reasonably
prudent lender would perform in serv-
icing its own portfolio of loans that are
not guaranteed. The lender may con-
tract for services but is ultimately re-
sponsible for underwriting, loan origi-
nation, loan servicing, and compliance
with all Agency regulations. Form RD
4279-4, ‘“‘Lender’s Agreement,” is the
contractual agreement between the
lender and the Agency that sets forth
some of the lender’s loan servicing re-
sponsibilities. These responsibilities
include, but are not limited to, peri-
odic borrower visits, the collection of
payments, obtaining compliance with
the covenants and provisions in the
loan agreement, obtaining and ana-
lyzing financial statements, ensuring
payment of taxes and insurance pre-
miums, maintaining liens on collat-
eral, keeping an inventory accounting
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§§4287.108-4287.111

of all collateral items, and reconciling
the inventory of all collateral sold dur-
ing loan servicing, including liquida-
tion.

(a) Lender reports and annual renewal
fee. The lender must report the out-
standing principal and interest balance
and the current loan classification on
each guaranteed loan semiannually (at
June 30 and December 31), using either
the USDA Lender Interactive Network
Connection (LINC) system or Form RD
198041, ‘“‘Guaranteed Loan Status Re-
port.” The lender must transmit the
annual renewal fee to the Agency in ac-
cordance with §4279.120(b) of this chap-
ter calculated based on the December
31 semiannual status report.

(b) Loan classification. The lender
must provide the loan classification or
rating under its regulatory standards
as of loan closing, using either the
LINC system or Form 1980-19, ‘‘Guar-
anteed Loan Closing Report.” When
the lender changes the loan classifica-
tion in the future, the lender must no-
tify the Agency within 30 days, in writ-
ing, of any change in the loan classi-
fication.

(c) Agency and lender conference. At
the Agency’s request, the lender must
consult with the Agency to ascertain
how the guaranteed loan is being serv-
iced and that the conditions and cov-
enants of the loan agreement are being
enforced.

(d) Borrower financial reports. The
lender must obtain, analyze, and for-
ward to the Agency the borrower’s and
any guarantor’s annual financial state-
ments required by the loan agreement
within 120 days of the end of the bor-
rower’s fiscal year. The lender must
analyze these financial statements and
provide the Agency with a written
summary of the lender’s analysis, ratio
analysis, and conclusions, which, at a

minimum, must include trends,
strengths, weaknesses, extraordinary
transactions, violations of loan cov-

enants and covenant waivers proposed
by the lender, any routine servicing ac-
tions performed, and other indications
of the financial condition of the bor-
rower. Spreadsheets of the financial
statements must also be included. Fol-
lowing the Agency’s review of the lend-
er’s financial analysis, the Agency will
provide a written report of any con-
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cerns to the lender. Any concerns based
upon the Agency’s review must be ad-
dressed by the lender. If the lender
makes a reasonable attempt to obtain
financial statements but is unable to
obtain the borrower’s cooperation, the
failure to obtain financial statements
will not impair the validity of the Loan
Note Guarantee.

(e) Protection of Agency interests. If
the Agency determines that the lender
is not in compliance with its servicing
responsibilities, the Agency reserves
the right to take any action the Agen-
cy determines necessary to protect the
Agency’s interests with respect to the
loan. If the Agency exercises this right,
the lender must cooperate with the
Agency to rectify the situation. In de-
termining any loss, the Agency will as-
sess against the lender any cost to the
Agency associated with such action.

§§4287.108-4287.111 [Reserved]

§4287.112 Interest rate changes.

(a) The borrower, lender, and holder
(if any) may collectively initiate a per-
manent or temporary reduction in the
interest rate of the guaranteed loan at
any time during the life of the loan
upon written agreement among these
parties. The lender must obtain prior
Agency concurrence and provide a copy
of the modification agreement to the
Agency. If any of the guaranteed por-
tion has been purchased by the Agency,
the Agency (as a holder) will affirm or
reject interest rate change proposals in
writing.

(b) No increases in interest rates will
be permitted, except the normal fluc-
tuations in approved variable interest
rates, unless a temporary interest rate
reduction occurred.

(¢c) The interest rate, after adjust-
ments, must comply with the interest
rate requirements set forth in §4279.125
of this chapter.

(d) The lender is responsible for the
legal documentation of interest-rate
changes by an endorsement or any
other legally effective amendment to
the promissory note; however, no new
notes shall be issued. The lender must
provide copies of all legal documents to
the Agency.
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§4287.113 Release of collateral.

(a) Within the parameters of para-
graph (c) of this section, lenders may,
over the life of the loan, release collat-
eral (other than personal and corporate
guarantees) with a cumulative value of
up to 20 percent of the original loan
amount without Agency concurrence if
the proceeds generated are used to re-
duce the guaranteed loan or to buy re-
placement collateral. Working assets,
such as accounts receivable, inventory,
and work-in-progress that are rou-
tinely depleted or sold and proceeds
used for the normal course of business
operations may be used in and released
for routine business purposes without
prior concurrence of the Agency as
long as the loan has not been acceler-
ated.

(b) If a release of collateral does not
meet the requirements of paragraph (a)
of this section, the lender must com-
plete a written evaluation to justify
the release and obtain written Agency
concurrence in advance of the release.

(c) Collateral must remain sufficient
to provide for adequate collateral cov-
erage. The lender must support all re-
leases of collateral with a value ex-
ceeding $250,000 with a current ap-
praisal on the collateral being released.
The appraisal must meet the require-
ments of §4279.144 of this chapter. The
cost of this appraisal will not be paid
for by the Agency. The Agency may, at
its discretion, require an appraisal of
the remaining collateral in cases where
it has been determined that the Agency
may be adversely affected by the re-
lease of collateral. The sale or release
of the collateral must be based on an
arm’s length transaction, and there
must be adequate consideration for the
release of collateral. Such consider-
ation may include, but is not limited
to:

(1) Application of the net proceeds
from the sale of collateral to the bor-
rower’s debts in order of their lien pri-
ority against the sold collateral;

(2) Use of the net proceeds from the
sale of collateral to purchase other col-
lateral of equal or greater value for
which the lender will obtain as secu-
rity for the benefit of the guaranteed
loan with a lien position equal or supe-
rior to the position previously held;

§4287.124

(3) Application of the net proceeds
from the sale of collateral to the bor-
rower’s business operation in such a
manner that a significant improvement
to the borrower’s debt service ability
will be clearly demonstrated. The lend-
er’s written request must detail how
the borrower’s debt service ability will
be improved; or

(4) Assurance that the release of col-
lateral is essential for the success of
the business, thereby furthering the
goals of the program. Such assurance
must be supported by written docu-
mentation from the lender acceptable
to the Agency.

§§4287.114-4287.122 [Reserved]

§4287.123
tion.

Subordination of lien posi-

A subordination of the lender’s lien
position must be requested in writing
by the lender and concurred with in
writing by the Agency in advance of
the subordination. The lender’s subor-
dination proposal must include a finan-
cial analysis of the servicing action
and be fully supported by current fi-
nancial statements of the borrower and
guarantors that are less than 90 days
old.

(a) The subordination of lien position
must enhance the borrower’s business
and not adversely affect the potential
for collection of the B&I loan through
repayment or liquidation.

(b) The lien to which the guaranteed
loan is subordinated is for a fixed dol-
lar limit and for a fixed term after
which the guaranteed loan lien priority
will be restored.

(c) Collateral must remain sufficient
to provide for adequate collateral cov-
erage. The Agency may require a cur-
rent independent appraisal in accord-
ance with §4279.144 of this chapter.

(d) Lien priorities must remain for
the portion of the collateral that was
not subordinated.

(e) A subordination to a line of credit
cannot exceed 1 year. The term of the
line of credit cannot be extended.

§4287.124 Alterations of loan instru-
ments.

The lender must neither alter nor ap-
prove any alterations or modifications
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of any loan instrument without the
prior written approval of the Agency.

§§4287.125-4287.132 [Reserved]

§4287.133 Sale of corporate stock.

Any sale or transfer of corporate
stock must be approved by the Agency
in writing and must be to an eligible
individual or entity in accordance with
§4279.108(a) and 4279.108(b) of this chap-
ter. In the event a portion of the bor-
rower’s stock is sold or transferred, the
Agency may require personal or cor-
porate guarantees from those then
owning a 20 percent or more interest in
the borrower in accordance with
§4279.132 of this chapter.

§4287.134 Transfer and assumption.

The lender may request a transfer
and assumption of a guaranteed loan in
situations where the total indebted-
ness, or less than the total indebted-
ness, is transferred to another eligible
borrower on the same or different
terms. A transfer and assumption of
the borrower’s operation can be accom-
plished before or after the loan goes
into liquidation. However, if the collat-
eral has been purchased through fore-
closure or the borrower has conveyed
title to the lender, no transfer and as-
sumption is permitted. Additionally,
no transfer and assumption is per-
mitted when the Agency has repur-
chased 100 percent of the guaranteed
portion of the loan.

(a) Documentation of request. All
transfers and assumptions must be ap-
proved in writing by the Agency and
must be to an eligible borrower. The
lender must provide credit reports for
each individual or entity owning 20
percent or more interest in the trans-
feree, along with such other docu-
mentation as the Agency may request
to determine eligibility. In accordance
with §4279.132 of this chapter, the
Agency will require personal and/or
corporate guarantee(s) from all owners
that have a 20 percent or more owner-
ship interest in the transferee. When
warranted by an Agency assessment of
potential financial risk, the Agency
may also require guarantees of parent,
subsidiaries, or affiliated companies
(owning less than a 20 percent interest
in the borrower) and may require secu-
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rity for any guarantee. The new bor-
rower must sign Form RD 4279-1, ‘“Ap-
plication for Loan Guarantee,” and any
guarantors of the guaranteed loan
must sign Form RD 4279-14, ‘‘Uncondi-
tional Guarantee.”

(b) Terms. Loan terms may be
changed with the concurrence of the
Agency, all holders, and the transferor
(including guarantors) if the transferor
has not been or will not be released
from liability. Any new loan terms
must be within the terms authorized
by §4279.126 of this chapter.

(c) Release of liability. The transferor,
including any guarantor, may be re-
leased from liability only with prior
Agency written concurrence and only
when the fair market value of the col-
lateral being transferred is at least
equal to the amount of the loan being
assumed and is supported by a current
appraisal and a current financial state-
ment of the transferee. The Agency
will not pay for the appraisal. If the
transfer is for less than the debt, for a
release of liability, the lender must
demonstrate to the Agency that the
transferor and guarantors have no rea-
sonable debt-paying ability considering
their assets and income in the foresee-
able future.

(d) Proceeds. The lender must credit
any proceeds received from the sale of
collateral before a transfer and as-
sumption to the transferor’s guaran-
teed loan debt in order of lien priority
before the transfer and assumption is
closed.

(e) Additional loans. Loans to provide
additional funds in connection with a
transfer and assumption must be con-
sidered a new loan application, which
requires submission of a complete
Agency application in accordance with
§4279.161(b) of this chapter.

(f) Credit quality. The lender will pro-
vide a credit analysis of the proposal
that addresses capacity (sufficient cash
flow to service the debt), capital (net
worth), collateral (assets to secure the
debt), conditions (of the borrower, in-
dustry trends, and the overall econ-
omy), and character (integrity of the
transferee management) in accordance
with §4279.131 of this chapter.

(g) Appraisals. If the proposed trans-
fer and assumption is for the full
amount of the Agency guaranteed loan,
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the Agency will not require an ap-
praisal, unless a guarantor is being re-
leased from liability in accordance
with paragraph (c) of this section. If
the proposed transfer and assumption
is for less than the full amount of the
Agency guaranteed loan, the Agency
will require an appraisal on all of the
collateral being transferred, and the
amount of the assumption must not be
less than this appraised value. The
lender is responsible for obtaining this
appraisal, which must conform to the
requirements of §4279.144 of this chap-
ter. The Agency will not pay the ap-
praisal fee or any other costs associ-
ated with this transfer.

(h) Documents. Prior to Agency ap-
proval, the lender must provide the
Agency a written legal opinion that
the transaction can be properly and le-
gally transferred and assurance that
the conveyance instruments will be ap-
propriately filed, registered, and re-
corded.

(1) The lender must not issue any
new promissory notes. The assumption
must be completed in accordance with
applicable law and must contain the
Agency case number of the transferor
and transferee. The lender must pro-
vide the Agency with a copy of the
transfer and assumption agreement.
The lender must ensure that all trans-
fers and assumptions are noted on all
original Loan Note Guarantees.

(2) A new loan agreement, consistent
in principle with the original loan
agreement, must be executed to estab-
lish the terms and conditions of the
loan being assumed. An assumption
agreement can be used to establish the
loan covenants.

(3) Upon execution of the transfer
and assumption, the lender must pro-
vide the Agency with a written legal
opinion that the transfer and assump-
tion is completed, valid, and enforce-
able, and certification that the transfer
and assumption is consistent with the
conditions outlined in the Agency’s
conditions of approval for the transfer
and complies with all Agency regula-
tions.

(i) Loss/repurchase resulting from trans-
fer. (1) Any resulting loss must be proc-
essed in accordance with §4287.158.

(2) If a holder owns any of the guar-
anteed portion, such portion must be

§4287.135

repurchased by the lender or the Agen-
cy in accordance with §4279.78 of this
chapter.

(j) Related party. If the transferor and
transferee are affiliated or related par-
ties, any transfer and assumption must
be for the full amount of the debt.

(k) Cash downpayment. The lender
may allow the transferee to make cash
downpayments directly to the trans-
feror provided:

(1) The transfer and assumption is
made for the total indebtedness;

(2) The lender recommends that the
cash be released, and the Agency con-
curs prior to the transaction being
completed. The lender may require
that an amount be retained for a de-
fined period of time as a reserve
against future defaults. Interest on
such account may be paid periodically
to the transferor or transferee as
agreed;

(3) The lender determines that the
transferee has the repayment ability to
meet the obligations of the assumed
guaranteed loan, as well as any other
indebtedness; and

(4) Any payments by the transferee
to the transferor will not suspend the
transferee’s obligations to continue to
meet the guaranteed loan payments as
they come due under the terms of the
assumption.

(1) Annual renewal fees. The lender
must pay any annual renewal fee pub-
lished in the FEDERAL REGISTER and
then in effect at the time the loan is
closed for the duration of the Loan
Note Guarantee. Annual renewal fees
are due for the entire year even if the
Loan Note Guarantee is terminated be-
fore the end of the year.

§4287.135 Substitution of lender.

After the issuance of a Loan Note
Guarantee, the lender is prohibited
from selling or transferring the entire
loan without the prior written ap-
proval of the Agency. Because the Loan
Note Guarantee is associated with a
specific promissory note and cannot be
transferred to a new promissory note,
the lender must transfer the original
promissory note to the new lender, who
must agree to its current loan terms,
including the interest rate, secondary
market holder (if any), collateral, loan
agreement terms, and guarantors. The
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§4287.136

new lender must also obtain the origi-
nal Loan Note Guarantee, original per-
sonal and corporate guarantee(s), and
the loan payment history from the
transferor lender. If the new lender
wishes to modify the loan terms after
acquisition, the new lender must sub-
mit a request to the Agency.

(a) The Agency may approve the sub-
stitution of a new lender if:

(1) The proposed substitute lender:

(i) Is an eligible lender in accordance
with §4279.29 of this chapter and is ap-
proved as such;

(ii) Is able to service the loan in ac-
cordance with the original loan docu-
ments; and

(iii) Agrees in writing to acquire title
to the unguaranteed portion of the
loan held by the original lender and as-
sumes all original loan requirements,
including liabilities and servicing re-
sponsibilities.

(2) The substitution of the lender is
requested in writing by the borrower,
the proposed substitute lender, and the
original lender of record, if still in ex-
istence.

(b) The Agency will not pay any loss
or share in any costs (e.g., appraisal
fees and environmental assessments)
with a new lender unless a relationship
is established through a substitution of
lender in accordance with paragraph
(a) of this section. This includes situa-
tions where a lender is merged with or
acquired by another lender and situa-
tions where the lender has failed and
been taken over by a regulatory agency
such as the Federal Deposit Insurance
Corporation (FDIC) and the loan is sub-
sequently sold to another lender.

(c) Where the lender has failed and
been taken over by the FDIC and the
loan is liquidated by the FDIC rather
than being sold to another lender, the
Agency will pay losses and share in
costs as if the FDIC were an approved
substitute lender.

(d) In cases where there is a substi-
tution of the lender, the Agency and
the new lender must execute a new
Form RD 42794, ‘Lender’s Agree-
ment,” unless a valid Lender’s Agree-
ment already exists with the new lend-
er.

7 CFR Ch. XLII (1-1-20 Edition)

§4287.136 Lender failure.

(a) Uninsured lender. The lender or in-
suring agency cannot arbitrarily
change the Lender’s Agreement and re-
lated documents on the guaranteed
loan, and the Agency will make the
successor to the failed institution
aware of the statutory and regulatory
requirements. If the acquiring institu-
tion is not an eligible lender as set
forth in §4279.29 of this chapter, the
Loan Note Guarantee will not be en-
forceable, and the institution must
promptly apply to become an eligible
lender. The failure of the uninsured
lender to become an eligible lender will
result in the Loan Note Guarantee
being unenforceable. A new lender ap-
proved by the Agency will be afforded
the benefits of the Loan Note Guar-
antee in the sharing of any loss and eli-
gible expenses subject to the limits
that are set forth in the regulations
governing the program.

(b) Insured lender. The FDIC and the
Agency have entered into an Inter-
Agency Agreement and all parties are
to abide by this Agreement or suc-
cessor document(s). This document sets
forth the duties and responsibilities of
each Agency when an institution fails.
The lender must take such action that
a reasonably prudent lender would take
if it did not have a Loan Note Guar-
antee to protect the lender and Agen-
cy’s mutual interest.

§§4287.137-4287.144 [Reserved]

§4287.145 Default by borrower.

The lender’s primary responsibilities
in default are to act prudently and ex-
peditiously, to work with the borrower
to bring the account current or cure
the default through restructuring if a
realistic plan can be developed, or to
accelerate the account and conduct a
liquidation in a manner that will mini-
mize any potential loss. The lender
may initiate liquidation subject to sub-
mission and approval of a complete lig-
uidation plan.

(a) The lender must notify the Agen-
cy when a borrower is more than 30
days past due on a payment and the de-
linquency cannot be cured within 30
days or when a borrower is otherwise in
default of covenants in the loan agree-
ment by promptly submitting Form
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RD 1980-44, ‘“‘Guaranteed Loan Bor-
rower Default Status,” or processing
the Default Status report in LINC. The
lender must update the loan’s status
each month using either Form RD 1980
44 or the LINC Default Status report
until such time as the loan is no longer
in default. If a monetary default ex-
ceeds 60 days, the lender must meet
with the Agency and, if practical, the
borrower to discuss the situation.

(b) In considering options, the pros-
pects for providing a permanent cure
without adversely affecting the risk to
the Agency and the lender is the para-
mount objective.

(1) Curative actions (subject to the
rights of any holder and Agency con-
currence) include, but are not limited
to:

(i) Deferment of principal and/or in-
terest payments;

(ii) An additional unguaranteed tem-
porary loan by the lender to bring the
account current;

(iii) Reamortization of or resched-
uling the payments on the loan;

(iv) Transfer and assumption of the
loan in accordance with §4287.134;

(v) Reorganization;

(vi) Liquidation; and

(vii) Changes in interest rates with
the Agency’s, the lender’s, and any
holder’s approval. Any interest pay-
ments must be adjusted proportion-
ately between the guaranteed and
unguaranteed portion of the loan.

(2) The term of any deferment, re-
scheduling, reamortization, or morato-
rium will be limited to the lesser of the
remaining useful life of the collateral
or remaining limits as set forth in
§4279.126 of this chapter (excluding
paragraph (c)). During a period of
deferment or moratorium on the guar-
anteed loan, the lender’s unguaranteed
loan(s) and any stockholder loans must
also be under deferment or morato-
rium. Balloon payments are permitted
as a loan servicing option as long as
there is a reasonable prospect for suc-
cess and the remaining life of the col-
lateral supports the action.

(3) In the event of a loss or a repur-
chase, the lender cannot claim default
or penalty interest, late payment fees,
or interest on interest. If the restruc-
turing includes the capitalization of in-
terest, interest accrued on the capital-
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ized interest will not be covered by the
guarantee. Consequently, it is not eli-
gible for repurchase from the holder
and cannot be included in the loss
claim.

(c) Debt write-downs for an existing
borrower, where the same principals re-
tain control of and decisionmaking au-
thority for the business, are prohibited,
except as directed or ordered under the
Bankruptcy Code.

(d) For loans closed on or after Au-
gust 2, 2016, in the event of a loss, the
guarantee will not cover note interest
to the lender accruing after 90 days
from the most recent delinquency ef-
fective date.

(e) For loans closed on or after Au-
gust 2, 2016, the lender or the Agency
will issue an interest termination let-
ter to the holder(s) establishing the
termination date for interest accrual.
The guarantee will not cover interest
to any holder accruing after the great-
er of: 90 days from the date of the most
recent delinquency effective date as re-
ported by the lender or 30 days from
the date of the interest termination
letter.

(f) For repurchases of guaranteed
loans, refer to §4279.78 of this chapter.

§§4286.146-4287.155 [Reserved]

§4287.156 Protective advances.

Protective advances are advances
made by the lender for the purpose of
preserving and protecting the collat-
eral where the debtor has failed to, will
not, or cannot meet its obligations.
Lenders must exercise sound judgment
in determining that the protective ad-
vance preserves collateral and recovery
is actually enhanced by making the ad-
vance. Lenders cannot make protective
advances in lieu of additional loans. A
protective advance claim will be paid
only at the time of the final report of
loss payment.

(a) The maximum loss to be paid by
the Agency will never exceed the origi-
nal loan amount plus accrued interest
times the percentage of guarantee re-
gardless of any protective advances
made.

(b) In the event of a final loss, protec-
tive advances will accrue interest at
the note rate and will be guaranteed at
the same percentage of guarantee as
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provided for in the Loan Note Guar-
antee. The guarantee will not cover in-
terest on the protective advance accru-
ing after 90 days from the most recent
delinquency effective date.

(c) Protective advances must con-
stitute an indebtedness of the borrower
to the lender and be secured by the se-
curity instruments. Agency written au-
thorization is required when the cumu-
lative total of protective advances ex-
ceeds $200,000 or 10 percent of the ag-
gregate outstanding balance of prin-
cipal and interest, whichever is less.

§4287.157 Liquidation.

In the event of one or more incidents
of default or third party actions that
the borrower cannot or will not cure
within a reasonable period of time, the
lender, with Agency consent, must liqg-
uidate the loan. In accordance with
§4287.145(d), for loans closed on or after
August 2, 2016, in the event of a loss,
the guarantee will not cover note in-
terest to the lender accruing after 90
days from the most recent delinquency
effective date.

(a) Decision to liquidate. A decision to
liquidate must be made when the lend-
er determines that the default cannot
be cured through actions such as those
contained in §4287.145, or it has been
determined that it is in the best inter-
est of the Agency and the lender to lig-
uidate. The decision to liquidate or
continue with the borrower must be
made as soon as possible when one or
more of the following exist:

(1) A loan is 90 days behind on any
scheduled payment and the lender and
the borrower have not been able to
cure the delinquency through actions
such as those contained in §4287.145.

(2) It is determined that delaying lig-
uidation will jeopardize full recovery
on the loan.

(3) The borrower or lender is unco-
operative in resolving the problem or
the Agency or lender has reason to be-
lieve the borrower is not acting in good
faith, and it would improve the posi-
tion of the guarantee to liquidate im-
mediately.

(b) Repurchase of loan. When the deci-
sion to liquidate is made, if any por-
tion of the loan has been sold or as-
signed under §4279.75 of this chapter
and not already repurchased, provi-
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sions will be made for repurchase in ac-
cordance with §4279.78 of this chapter.

(c) Lender’s liquidation plan. The lend-
er is responsible for initiating actions
immediately and as necessary to assure
a prompt, orderly liquidation that will
provide maximum recovery. Within 30
days after a decision to liquidate, the
lender must submit a written, proposed
plan of liquidation to the Agency for
approval. The liquidation plan must be
detailed and include at least the fol-
lowing:

(1) Such proof as the Agency requires
to establish the lender’s ownership of
the guaranteed loan promissory note
and related security instruments and a
copy of the payment ledger, if avail-
able, that reflects the current loan bal-
ance, accrued interest to date, and the
method of computing the interest;

(2) A full and complete list of all col-
lateral, including any personal and cor-
porate guarantees;

(3) The recommended liquidation
methods for making the maximum col-
lection possible on the indebtedness
and the justification for such methods,
including recommended action for ac-
quiring and disposing of all collateral
and collecting from guarantors;

(4) Necessary steps for preservation
of the collateral;

(5) Copies of the borrower’s most re-
cently available financial statements;

(6) Copies of each guarantor’s most
recently available financial state-
ments;

(7) An itemized list of estimated liq-
uidation expenses expected to be in-
curred along with justification for each
expense;

(8) A schedule to periodically report
to the Agency on the progress of lig-
uidation, not to exceed every 60 days;

(9) Estimated protective advance
amounts with justification;

(10) Proposed protective bid amounts
on collateral to be sold at auction and
a breakdown to show how the amounts
were determined. A protective bid may
be made by the lender, with prior
Agency written approval, at a fore-
closure sale to protect the lender’s and
the Agency’s interest. The protective
bid will not exceed the amount of the
loan, including expenses of foreclosure,
and must be based on the liquidation
value considering estimated expenses
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for holding and reselling the property.
These expenses include, but are not
limited to, expenses for resale, interest
accrual, length of time necessary for
resale, maintenance, guard service,
weatherization, and prior liens;

(11) If a voluntary conveyance is con-
sidered, the proposed amount to be
credited to the guaranteed debt;

(12) Legal opinions, if needed by the
lender’s legal counsel; and

(13) An estimate of fair market and
potential liguidation value of the col-
lateral. If the value of the collateral is
$250,000 or more, the lender must ob-
tain an independent appraisal report
meeting the requirements of §4279.144
of this chapter for the collateral secur-
ing the loan, which reflects the fair
market value and potential liquidation
value. For collateral values under this
threshold, lenders must follow their
primary regulator’s policies relating to
appraisals and evaluations or, if the
lender is not regulated, normal bank-
ing practices and generally accepted
methods of determining value. The lig-
uidation appraisal of the collateral
must evaluate the impact on market
value of any release of hazardous sub-
stances, petroleum products, or other
environmental hazards. The inde-
pendent appraiser’s fee, including the
cost of the environmental site assess-
ment, will be shared equally by the
Agency and the lender. In order to as-
sure prompt action, the liquidation
plan can be submitted with an estimate
of collateral value, and the liquidation
plan may be approved by the Agency
subject to the results of the final lig-
uidation appraisal.

(d) Approval of liquidation plan. The
lender’s liquidation plan must be ap-
proved by the Agency in writing. The
lender and Agency must attempt to re-
solve any Agency concerns. If the lig-
uidation plan is approved by the Agen-
cy, the lender must proceed expedi-
tiously with liquidation and must take
all legal action necessary to liquidate
the loan in accordance with the ap-
proved liquidation plan. The Ilender
must update or modify the liquidation
plan when conditions warrant, includ-
ing a change in value based on a lig-
uidation appraisal. If the liquidation
plan is not approved by the Agency,
the lender must take such actions that

§4287.157

a reasonably prudent lender would take
without a guarantee and keep the
Agency informed in writing. The lender
must continue to develop a liquidation
plan in accordance with this section.

(e) Acceleration. The lender will pro-
ceed to accelerate the indebtedness as
expeditiously as possible when accel-
eration is necessary, including giving
any notices and taking any other legal
actions required. The guaranteed loan
will be considered in liquidation once
the loan has been accelerated and a de-
mand for payment has been made upon
the borrower. The lender must obtain
Agency concurrence prior to the accel-
eration of the loan if the sole basis for
acceleration is a nonmonetary default.
In the case of monetary default, prior
approval by the Agency of the lender’s
acceleration is not required, although
Agency concurrence must still be given
not later than at the time the liquida-
tion plan is approved. The lender will
provide a copy of the acceleration no-
tice or other acceleration document to
the Agency.

(f) Filing an estimated loss claim. When
the lender owns any of the guaranteed
portion of the loan, the lender must
file an estimated loss claim once a de-
cision has been made to liquidate if the
liquidation is expected to exceed 90
days. The estimated loss payment will
be based on the liquidation value of the
collateral. For the purpose of reporting
and loss claim computation, for loans
closed on or after August 2, 2016, the
guarantee will not cover note interest
to the lender accruing after 90 days
from the most recent delinquency ef-
fective date. The Agency will promptly
process the loss claim in accordance
with applicable Agency regulations as
set forth in §4287.158.

(g) Accounting and reports. The lender
must account for funds during the pe-
riod of liquidation and must, in accord-
ance with the Agency-approved liq-
uidation plan, provide the Agency with
reports on the progress of liquidation
including disposition of collateral, re-
sulting costs, and additional proce-
dures necessary for successful comple-
tion of the liquidation.

(h) Transmitting payments and proceeds
to the Agency. When the Agency is the
holder of a portion of the guaranteed
loan, the lender must transmit to the
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Agency its pro rata share of any pay-
ments received from the borrower, liq-
uidation, or other proceeds using Form
RD 198043, ‘‘Lender’s Guaranteed Loan
Payment to Rural Development.”’

(1) Abandonment of collateral. When
the lender adequately documents that
the cost of liquidation would exceed
the potential recovery value of certain
collateral and receives Agency concur-
rence, the lender may abandon that
collateral. When the lender makes a
recommendation for abandonment of
collateral, it must comply with 7 CFR
part 1970, “‘Environmental Policies and
Procedures.”

(j) Personal or corporate guarantees.
The lender must take action to maxi-
mize recovery from all personal and
corporate guarantees, including seek-
ing deficiency judgments when there is
a reasonable chance of future collec-
tion.

(k) Compromise settlement. Com-
promise settlements must be approved
by the lender and the Agency. Com-
plete current financial information on
all parties obligated for the loan must
be provided. At a minimum, the com-
promise settlement must be equivalent
to the value and timeliness of that
which would be received from attempt-
ing to collect on the guarantee. The
guarantor cannot be released from 1li-
ability until the full amount of the
compromise settlement has been re-
ceived. In weighing whether the com-
promise settlement should be accepted,
among other things, the Agency will
weigh whether the comparison is more
financially advantageous than col-
lecting on the guarantee.

(1) Litigation. In all litigation pro-
ceedings involving the borrower, the
lender is responsible for protecting the
rights of the lender and the Agency
with respect to the loan and keeping
the Agency adequately and regularly
informed, in writing, of all aspects of
the proceedings. If the Agency deter-
mines that the lender is not adequately
protecting the rights of the lender or
the Agency with respect to the loan,
the Agency reserves the right to take
any legal action the Agency deter-
mines necessary to protect the rights
of the lender, on behalf of the lender,
or the Agency with respect to the loan.
If the Agency exercises this right, the
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lender must cooperate with the Agen-
cy. Any cost to the Agency associated
with such action will be assessed
against the lender.

§4287.158 Determination of loss and
payment.

Unless the Agency anticipates a fu-
ture recovery, the Agency will make a
final settlement with the lender after
the collateral is liquidated or after set-
tlement and compromise of all parties
has been completed. The Agency has
the right to recover losses paid under
the guarantee from any party that may
be liable.

(a) Report of loss form. Form RD 449-
30, “Loan Note Guarantee Report of
Loss,” will be used for reporting and
calculating all estimated and final loss
determinations.

(b) Estimated loss. In accordance with
the requirements of §4287.157(f), the
lender must prepare an estimated loss
claim, based on liquidation appraisal
value, and submit it to the Agency.
When the lender is conducting the lig-
uidation and owns any or all of the
guaranteed portion of the loan, the
lender must file an estimated loss
claim once a decision has been made to
liquidate if the liquidation will exceed
90 days. The estimated loss payment
will be based on the liquidation value
of the collateral.

(1) Such estimate will be prepared
and submitted by the lender on Form
RD 449-30 using the basic formula as
provided on the report, except that the
liquidation appraisal value will be used
in lieu of the amount received from the
sale of collateral. Interest accrual eli-
gible for payment under the guarantee
on the defaulted loan will be discon-
tinued when the estimated loss is paid.

(2) A protective advance claim will be
paid only at the time of the final re-
port of loss payment.

(c) Final loss. Within 30 days after liqg-
uidation of all collateral is completed
(except for certain unsecured personal
or corporate guarantees as provided for
in this section), the lender must pre-
pare a final report of loss and submit it
to the Agency. If the lender holds all or
a portion of the guaranteed loan, the
Agency will not guarantee interest to
the lender accruing after 90 days from
the most recent delinquency effective
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date. The Agency will not guarantee
interest to any holder accruing after
the greater of: 90 days from the date of
the most recent delinquency effective
date as reported by the lender or 30
days from the date of the interest ter-
mination letter. Before approval by the
Agency of any final loss report, the
lender must account for all funds dur-
ing the period of liquidation, disposi-
tion of the collateral, all costs in-
curred, and any other information nec-
essary for the successful completion of
liquidation. Upon receipt of the final
accounting and report of loss, the
Agency may audit all applicable docu-
mentation to determine the final loss.
The lender must make its records
available and otherwise assist the
Agency in making any investigation.
The documentation accompanying the
report of loss must support the
amounts reported as losses on Form
RD 449-30.

(1) The lender must make a deter-
mination regarding the collectability
of unsecured personal and corporate
guarantees. If reasonably possible, the
lender must promptly collect or other-
wise dispose of such guarantees in ac-
cordance with §4287.157(j) prior to com-
pletion of the final loss report. How-
ever, in the event that collection from
the guarantors appears unlikely or will
require a prolonged period of time, the
lender must file the report of loss when
all other collateral has been liquidated.
Unsecured personal or corporate guar-
antees outstanding at the time of the
submission of the final loss claim will
be treated as a future recovery with
the net proceeds to be shared on a pro
rata basis by the lender and the Agen-
cy. Debts owed to the Agency (Federal
debt) may be collected using DCIA au-
thority. The Agency may consider a
compromise settlement of Federal debt
after it has processed a final report of
loss and issued a 60 day due process let-
ter. Any funds collected on Federal
debt will not be shared with the lender.

(2) The lender must document that
all of the collateral has been accounted
for and properly liquidated and that
liquidation proceeds have been ac-
counted for and applied correctly to
the loan.

(3) The lender must provide receipts
and a breakdown of any protective ad-
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vance amount as to the payee, purpose
of the expenditure, date paid, and evi-
dence that the amount expended was
proper.

(4) The lender must provide receipts
and a breakdown of liquidation ex-
penses as to the payee, purpose of the
expenditure, date paid, and evidence
that the amount expended was proper.
Liquidation expenses are recoverable
only from liquidation proceeds. The
Agency may approve attorney/legal
fees as liquidation expenses provided
that the fees are reasonable, require
the assistance of attorneys, and cover
legal issues pertaining to the liquida-
tion that could not be properly handled
by the lender and its employees.

(5) The lender must support accrued
interest by documenting how the
amount was accrued. If the interest
rate was a variable rate, the lender
must include documentation of
changes in both the selected base rate
and the loan rate.

(6) The Agency will pay loss pay-
ments within 60 days after it has re-
viewed the complete final loss report
and accounting of the collateral.

(d) Loss limit. The amount payable by
the Agency to the lender cannot exceed
the limits set forth in the Loan Note
Guarantee.

(e) Liquidation expenses. The Agency
will deduct liquidation expenses from
the liquidation proceeds of the collat-
eral. The lender cannot claim any liq-
uidation expenses in excess of liquida-
tion proceeds. Any changes to the lia-
uidation expenses that exceed 10 per-
cent of the amount proposed in the lig-
uidation plan must be approved by the
Agency. Reasonable attorney/legal ex-
penses will be shared by the lender and
Agency equally, including those in-
stances where the lender has incurred
such expenses from a trustee con-
ducting the liquidation of assets. The
lender cannot claim the guarantee fee
or the annual renewal fee as authorized
liquidation expenses, and no in-house
expenses of the lender will be allowed.
In-house expenses include, but are not
limited to, employee’s salaries, staff
lawyers, travel, and overhead.

(f) Rent. The lender must apply any
net rental or other income that it re-
ceives from the collateral to the guar-
anteed loan debt.
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(g) Payment. Once the Agency ap-
proves Form RD 449-30 and supporting
documents submitted by the lender:

(1) If the loss is greater than any es-
timated loss payment, the Agency will
pay the additional amount owed by the
Agency to the lender.

(2) If the loss is less than the esti-
mated loss payment, the lender must
reimburse the Agency for the overpay-
ment plus interest at the note rate
from the date of payment.

§§4287.159-4287.168 [Reserved]

§4287.169 Future recovery.

Unless notified otherwise by the
Agency, after the final loss claim has
been paid, the lender must use reason-
able efforts to attempt collection from
any party still liable on any loan that
was guaranteed. Any net proceeds from
that effort must be split pro rata be-
tween the lender and the Agency based
on the percentage of guarantee. Any
collection of Federal debt made by the
United State from any liable party to
the guaranteed loan will not be split
with the lender.

§4287.170 Bankruptcy.

(a) Lender’s responsibilities. It is the
lender’s responsibility to protect the
guaranteed loan and all of the collat-
eral securing it in bankruptcy pro-
ceedings, including taking actions that
result in greater recoveries and not
taking actions that would not likely be
cost-effective. These responsibilities
include, but are not limited to, the fol-
lowing:

(1) Monitoring confirmed bankruptcy
plans to determine borrower compli-
ance, and, if the borrower fails to com-
ply, seeking a dismissal of the bank-
ruptcy plan;

(2) Filing a proof of claim, where nec-
essary, and all the necessary papers
and pleadings concerning the case;

(3) Attending and, where necessary,
participating in meetings of the credi-
tors and all court proceedings;

(4) Requesting modifications of any
bankruptcy plan whenever it appears
that additional recoveries are likely;
and

(5) Keeping the Agency adequately
and regularly informed in writing of all
aspects of the proceedings.
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(6) The lender must submit a default
status report when the borrower de-
faults and every 30 days until the de-
fault is resolved or a final loss claim is
paid by the Agency. The default status
report will be used to inform the Agen-
cy of the bankruptcy filing, the plan
confirmation date, when the plan is
complete, and when the borrower is not
in compliance with the plan.

(7) With written Agency consent, the
lender and Agency will equally share
the cost of any independent appraisal
fee to protect the guaranteed loan in
any bankruptcy proceedings.

(b) Reports of loss during bankruptcy.
In bankruptcy proceedings, payment of
loss claims will be made as provided in
this section. Attorney/legal fees and
protective advances as a result of a
bankruptcy are only recoverable from
liquidation proceeds.

(1) Estimated loss payments. (i) If a
borrower has filed for bankruptcy and
all or a portion of the debt has been
discharged, the lender must request an
estimated loss payment of the guaran-
teed portion of the accrued interest
and principal discharged by the court.
Only one estimated loss payment is al-
lowed during the bankruptcy. All sub-
sequent claims of the lender during
bankruptcy will be considered revisions
to the initial estimated loss. A revised
estimated loss payment may be proc-
essed by the Agency, at its option, in
accordance with any court-approved
changes in the bankruptcy plan. Once
the bankruptcy plan has been com-
pleted, the lender is responsible for
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect
any actual discharge of principal and
interest and to reimburse the lender
for any court-ordered interest-rate re-
duction under the terms of the bank-
ruptcy plan.

(ii) The lender must use Form RD
449-30 to request an estimated loss pay-
ment and to revise any estimated loss
payments during the course of the
bankruptcy plan. The estimated loss
claim, as well as any revisions to this
claim, must be accompanied by docu-
mentation to support the claim.

(iii) Upon completion of a bank-
ruptcy plan, the lender must complete
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Form RD 198044 and forward it to the
Agency.

(iv) Upon completion of the bank-
ruptcy plan, the lender must provide
the Agency with the documentation
necessary to determine whether the es-
timated loss paid equals the actual loss
sustained. If the actual loss sustained
as a result of the bankruptcy is less
than the estimated loss, the lender
must reimburse the Agency for the
overpayment plus interest at the note
rate from the date of payment of the
estimated loss. If the actual loss is
greater than the estimated loss pay-
ment, the lender must submit a revised
estimated loss claim in order to obtain
payment of the additional amount
owed by the Agency to the lender.

(2) Bankruptcy loss payments. (i) The
lender must request a bankruptcy loss
payment of the guaranteed portion of
the accrued interest and principal dis-
charged by the court for all bank-
ruptcies when all or a portion of the
debt has been discharged. Unless a
court approves a subsequent change to
the bankruptcy plan that is adverse to
the lender, only one bankruptcy loss
payment is allowed during the bank-
ruptcy. Once the court has discharged
all or part of the guaranteed loan and
any appeal period has run, the lender
must submit the documentation nec-
essary for the Agency to review and ad-
just the bankruptcy loss claim to re-
flect any actual discharge of principal
and interest.

(ii) The lender must use Form RD
449-30 to request a bankruptcy loss
payment and to revise any bankruptcy
loss payments during the course of the
bankruptcy. The lender must include
with the bankruptcy loss claim docu-
mentation to support the claim, as well
as any revisions to this claim.

(iii) Upon completion of a bank-
ruptcy plan, restructure, or liquida-
tion, the lender must either complete
Form RD 1980-44 and forward it to the
Agency or enter the data directly into
LINC.

(iv) If an estimated loss claim is paid
during a bankruptcy and the borrower
repays in full the remaining balance
without an additional loss sustained by
the lender, a final report of loss is not
necessary.

§4287.170

(3) Interest rate losses as a result of
bankruptcy reorganization. (i) For guar-
anteed loans closed prior to August 2,
2016:

(A) Interest losses sustained during
the period of the bankruptcy plan will
be processed in accordance with para-
graph (b)(1) of this section.

(B) Interest losses sustained after the
bankruptcy plan is confirmed will be
processed annually when the Ilender
sustains a loss as a result of a perma-
nent interest rate reduction that ex-
tends beyond the period of the bank-
ruptcy plan.

(C) If a bankruptcy loss claim is paid
during the operation of the bankruptcy
plan and the borrower repays in full
the remaining balance without an addi-
tional loss sustained by the lender, a
final report of loss is not necessary.

(ii) For guaranteed loans closed on or
after August 2, 2016, the Agency will
not compensate the lender for any dif-
ference in the interest rate specified in
the Loan Note Guarantee and the rate
of interest specified in the bankruptcy
plan.

(4) Final bankruptcy loss payments.
The Agency will process final bank-
ruptcy loss payments when the loan is
fully liquidated.

(5) Application of loss claim payments.
The lender must apply estimated loss
payments first to the unsecured prin-
cipal of the guaranteed portion of the
debt and then to the unsecured interest
of the guaranteed portion of the debt.
In the event a court attempts to direct
the payments to be applied in a dif-
ferent manner, the lender must imme-
diately notify the Agency in writing.

(6) Protective advances. If approved
protective advances, as authorized by
§4287.156, were incurred in connection
with the initiation of liquidation ac-
tion and were required to provide re-
pairs, insurance, etc., to protect the
collateral as a result of delays in the
case of failure of the borrower to main-
tain the security prior to the borrower
having filed bankruptcy, the protective
advances together with accrued inter-
est, are payable under the guarantee in
the final loss claim.

(c) Expenses during bankrupicy pro-
ceedings. (1) Under no circumstances
will the guarantee cover liquidation
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expenses in excess of liquidation pro-
ceeds.

(2) Expenses, such as reasonable at-
torney/legal fees and the cost of ap-
praisals incurred by the lender as a di-
rect result of the borrower’s bank-
ruptcy filing, are considered liquida-
tion expenses. Liquidation expenses
must be reasonable, customary, and
provide a demonstrated economic ben-
efit to the lender and the Agency.
Lender’s in-house expenses, which are
those expenses that would normally be
incurred for administration of the loan,
including in-house lawyers, are not
covered by the guarantee. Liquidation
expenses must be deducted from collat-
eral sale proceeds. The lender and
Agency will share liquidation expenses
equally. To accomplish this, the lender
will deduct 50 percent of the liquida-
tion expenses from the collateral sale
proceeds.

(3) When a bankruptcy proceeding re-
sults in a liquidation of the borrower
by a bankruptcy trustee, expenses will
be handled as directed by the court,
and the lender cannot claim liquida-
tion expenses for the sale of the assets.

(4) If the property is abandoned by
the bankruptcy trustee and any relief
from the stay has been obtained, the
lender will conduct the liquidation in
accordance with §4287.157.

(5) Proceeds received from the partial
sale of collateral during bankruptcy
may be used by the lender to pay rea-
sonable costs associated with the par-
tial sale, such as freight, labor, and
sales commissions. Reasonable use of
proceeds for this purpose must be docu-
mented with the final loss claim.

(6) Reasonable and customary lig-
uidation expenses in bankruptcy may
be deducted from liquidation proceeds
of collateral.

[81 FR 36020, June 3, 2016, as amended at 81
FR 54477, Aug. 16, 2016]

§§4287.171-4287.179 [Reserved]

§4287.180 Termination of guarantee.

The Loan Note Guarantee will termi-
nate under any of the following condi-
tions:

(a) Upon full payment of the guaran-
teed loan;

(b) Upon full payment of any loss ob-
ligation; or
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(c) Upon written notice from the
lender to the Agency that the guar-
antee will terminate 30 days after the
date of notice, provided that the lender
holds all of the guaranteed portion and
the Loan Note Guarantee is returned
to the Agency to be canceled.

§8§4287.181-4287.199 [Reserved]

§4287.200 OMB control number.

In accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements contained in
this rule have been submitted to the
Office of Management and Budget
(OMB) under OMB Control Number
0570-0069 for OMB approval.

Subpart D—Servicing Biorefinery,
Renewable Chemical, and
Biobased Manufacturing As-
sistance Guaranteed Loans

SOURCE: 80 FR 36447, June 24, 2015, unless
otherwise noted.

§4287.301 Introduction.

(a) This subpart supplements 7 CFR
part 4279, subpart C by providing addi-
tional requirements and instructions
for servicing and liquidating all loans
guaranteed under 7 CFR part 4279, sub-
part C.

(b) The Lender is responsible for serv-
icing the entire loan and will remain
mortgagee and secured party of record
notwithstanding the fact that another
party may hold a portion of the loan.
The entire loan must continue to be se-
cured by the same security with equal
lien priority for the guaranteed and
unguaranteed portions of the loan. The
unguaranteed portion of a loan will
neither be paid first nor given any pref-
erence or priority over the guaranteed
portion of the loan.

(c) All loan servicing actions under
this subpart, except for those identified
in §4287.307(a) through (g), are subject
to Agency concurrence. Whether spe-
cifically stated or not, whenever Agen-
cy approval is required, it must be in
writing. Whenever Agency approval is
required, such servicing action must be
for Good Cause.

(d) Copies of all forms, regulations,
and Instructions referenced in this sub-
part may be obtained from any Agency
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office and from the USDA Rural Devel-
opment Web site at http://
www.rd.usda.gov/programs-services/bio-
refinery-assistance-program. Whenever a
form is designated in this subpart, that
designation includes predecessor and
successor forms, if applicable, as speci-
fied by the Agency.

§4287.302 Definitions.

The definitions and abbreviations
contained in §4279.202 of this chapter
apply to this subpart.

§4287.303 Exception authority.

The Administrator may, with the
concurrence of the Secretary of Agri-
culture, make an exception, on a case-
by-case basis, to any requirement or
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest.

§§ 4287.304-4287.305 [Reserved]

§4287.306 Appeals.

Borrowers, Lenders, and Holders have
appeal or review rights for Agency de-
cisions made under this subpart. Pro-
grammatic decisions based on clear
and objective statutory or regulatory
requirements are not appealable; how-
ever, such decisions are reviewable for
appealability by the National Appeals
Division (NAD). The Borrower, Lender,
and Holder can appeal any Agency de-
cision that directly and adversely im-
pacts them. For an adverse decision
that impacts the Borrower, the Lender
and Borrower must jointly execute a
written request for appeal for an al-
leged adverse decision made by the
Agency. An adverse decision that only
impacts the Lender may be appealed by
the Lender only. An adverse decision
that only impacts the Holder may be
appealed by the Holder only. A decision
by a Lender adverse to the interest of
the Borrower is not a decision by the
Agency, whether or not concurred in
by the Agency. Appeals will be con-
ducted by NAD and will be handled in
accordance with 7 CFR part 11.

§4287.307

§4287.307 Routine servicing.

The Lender is responsible for serv-
icing the entire loan and for taking all
servicing actions that a reasonable
Lender would perform in servicing its
own portfolio of loans that are not
guaranteed. The guarantee is unen-
forceable by the Lender to the extent
any loss is occasioned by violation of
usury laws, use of loan funds for unau-
thorized purposes, Negligent Loan
Servicing or Grossly Negligent Loan
Servicing as established in the Loan
Note Guarantee, or failure to maintain
the required security interest regard-
less of the time at which the Agency
acquires knowledge of the foregoing.
The Lender may contract for services
and may rely on certain written mate-
rials (including but not limited to cer-
tifications, evaluations, appraisals, fi-
nancial statements and other reports)
to be provided by the Borrower or
other qualified third parties (including,
among others, one or more independent
engineers, appraisers, accountants,
consultants or other experts) but is ul-
timately responsible for underwriting,
loan origination, loan servicing, and
compliance with all Agency regula-
tions. The Lender’s Agreement is the
contractual agreement between the
Lender and the Agency that sets forth
some of the Lender’s loan servicing re-
sponsibilities. This responsibility in-
cludes but is not limited to periodic
Borrower visits, the collection of pay-
ments, obtaining compliance with the
covenants and provisions in the Loan
Agreement, obtaining and analyzing fi-
nancial statements, ensuring payment
of taxes and insurance premiums, and
maintaining liens on Collateral, and
keeping an inventory accounting of all
Collateral items and reconciling the in-
ventory of all Collateral sold during
loan servicing, including liquidation.

(a) Periodic reports. Each Lender must
submit reports by the end of each Cal-
endar Quarter, unless more frequent
ones are needed as determined by the
Agency to meet the financial interests
of the United States, regarding the
condition of its Agency guaranteed
loan portfolio (including Borrower sta-
tus and Loan Classification) and any
Material Adverse Change in the general
financial condition of the Borrower
since the last report was submitted.
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The Lender must report the out-
standing principal and Interest balance
and the current Loan Classification on
each guaranteed loan using either the
USDA Lender Interactive Network
Connection (LINC) system or Form RD
1980-41, ‘‘Guaranteed Loan Status Re-
port.”

(b) Default reports. Lenders must sub-
mit monthly Default reports, including
Borrower payment history, for each
loan in monetary Default using a form
approved by the Agency.

(c) Annual Renewal Fee. The Lender
must transmit the Annual Renewal Fee
to the Agency in accordance with
§4279.231(b) of this chapter calculated
based on the December 31 loan status
report.

(d) Agency and Lender conference. At
the Agency’s request, the Lender must
consult with the Agency to ascertain
how the guaranteed loan is being serv-
iced and that the conditions and cov-
enants of the Loan Agreement are
being enforced.

(e) Borrower Financial reports. The
Lender must obtain, analyze, and for-
ward to the Agency the Borrower’s and
any guarantor’s financial statements
required by the Loan Agreement with-
in 45 days of the end of each Calendar
Quarter and audited financial state-
ments within 180 days of the end of the
Borrower’s fiscal year. The Lender
must analyze these financial state-
ments and provide the Agency with a
written summary of the Lender’s anal-
ysis, ratio analysis, and conclusions,
which, at a minimum, must include
trends, strengths, weaknesses, extraor-
dinary transactions, violations of loan
covenants and covenant waivers pro-
posed by the Lender, any routine serv-
icing actions performed, and other in-
dications of the financial condition of
the Borrower. Spreadsheets of the fi-
nancial statements must also be in-
cluded. Following the Agency’s review
of the Lender’s financial analysis, the
Agency will provide a written report of
any concerns to the Lender. Any con-
cerns based upon the Agency’s review
must be addressed by the Lender. If the
Lender makes a reasonable attempt to
obtain financial statements, but is un-
able to obtain the Borrower’s coopera-
tion, the failure to obtain financial
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statements will not impair the validity
of the Loan Note Guarantee.

(f) Audits. Any Public Body, nonprofit
corporation or Indian Tribe that re-
ceives a guaranteed loan that meets
the thresholds established by 2 CFR
part 200, subpart F, must provide an
audit for the fiscal year (of the bor-
rower) in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit will also be provided
for the fiscal year in which the devel-
opment or purchases occurred. Any
audit provided by a Public Body, non-
profit corporation, or Indian Tribe in
accordance with this paragraph (f) will
be considered adequate to meet the
audit requirements of the Program for
that year.

(g) Protection of Agency interests. If
the Agency determines that the Lender
is not in compliance with its servicing
responsibilities, the Agency reserves
the right to take any action the Agen-
cy determines necessary to protect the
Agency’s interests with respect to the
loan. If the Agency exercises this right,
the Lender must cooperate with the
Agency to rectify the situation. In de-
termining any loss, the Agency will as-
sess against the Lender any cost to the
Agency associated with such action.

(h) Additional loans. The Lender must
notify the Agency in writing when the
Lender makes any additional expendi-
tures or new loans to the Borrower.
The Lender may make additional ex-
penditures or new loans to a Borrower
with an outstanding loan guaranteed
only with prior written Agency ap-
proval. The Agency will only approve
additional expenditures or new loans
where the expenditure or loan will not
violate one or more of the loan cov-
enants of the Borrower’s Loan Agree-
ment. Any additional expenditure or
loan made by the Lender must be jun-
ior in priority to the BAP loan guaran-
teed under 7 CFR part 4279 except for
Working Capital loans for which the
Agency may consider a subordinate
lien provided it is consistent with the
conditional provisions specified in
§4279.235(a) of this chapter and in
§4287.323.
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§§4287.308-4287.311 [Reserved]

§4287.312 Interest rate changes.

(a) Reductions. The Borrower, Lender,
and Holder (if any) may collectively
initiate a permanent or temporary re-
duction in the Interest rate of the
guaranteed loan at any time during the
life of the loan upon written agreement
among these parties. The Lender must
obtain prior Agency concurrence and
must provide a copy of the modifica-
tion agreement to the Agency. If any of
the guaranteed portion has been pur-
chased by the Agency, the Agency (as a
Holder) will affirm or reject Interest
rate change proposals in writing.

(1) Fixed rates can be changed to
variable rates to reduce the Borrower’s
Interest rate only when the variable
rate has a ceiling which is less than or
equal to the original fixed rate.

(2) The Interest rates, after adjust-
ments, must comply with the require-
ments for Interest rates on new loans
as established by §4279.233 of this chap-
ter.

(3) The Lender is responsible for the
legal documentation of Interest rate
changes by an endorsement or any
other legally effective amendment to
the Promissory Note; however, no new
Promissory Notes may be issued. The
Lender must provide copies of all legal
documents to the Agency.

(b) Increases. Increases in fixed Inter-
est rates and increases in variable rate
basis are not permitted (except the
normal fluctuations in approved vari-
able Interest rates), unless a temporary
Interest rate reduction occurred. Any
increase in rates must be for Good
Cause.

§4287.313 Release of Collateral.

The Lender must inspect the Collat-
eral as often as necessary to properly
service the loan. The Agency must give
prior written approval for the release
of Collateral, except as specified in
paragraph (a) of this section or where
the release of Collateral is made of Col-
lateral under the abundance of caution
provision of the applicable security
agreement, subject to the provisions of
paragraph (c) of this section. Apprais-
als on the Collateral being released are
required on all transactions exceeding
$250,000 and will be at the expense of

§4287.313

the Borrower. The appraisal must meet
the requirements of §4279.244 of this
chapter. The sale or release of Collat-
eral must be based on an Arm’s Length
Transaction, unless otherwise approved
by the Agency in writing.

(a) Within the parameters of para-
graph (c¢) of this section, Lenders may,
over the life of the guaranteed loan, re-
lease Collateral (other than personal
and corporate guarantees) with a cu-
mulative value of up to 20 percent of
the original loan amount without
Agency concurrence if the proceeds
generated are used to reduce the guar-
anteed loan or to buy replacement Col-
lateral. Working assets, such as ac-
counts receivable, inventory, and
work-in-progress that are routinely de-
pleted or sold and the proceeds used for
the normal course of business oper-
ations, may be used in and released for
routine business purposes without
prior concurrence of the Agency as
long as the loan has not been acceler-
ated.

(b) If a release of Collateral does not
meet the requirements of paragraph (a)
of this section, the Lender must com-
plete a written evaluation to justify
the release and must obtain written
Agency concurrence in advance of the
release.

(c) The Lender must support all re-
leases of Collateral with a value ex-
ceeding $250,000 with a current ap-
praisal on the Collateral being re-
leased. The appraisal must meet the re-
quirements of §4279.244 of this chapter.
The cost of this appraisal will not be
paid for by the Agency. The Agency
may, at its discretion, require an ap-
praisal of the remaining Collateral in
cases where it has been determined
that the Agency may be adversely af-
fected by the release of Collateral. The
sale or release of the Collateral must
be at Fair Market Value based on an
Arm’s Length Transaction, and there
must be adequate consideration for the
release of Collateral. Such consider-
ation may include, but is not limited
to:

(1) Application of the net proceeds
from the sale of Collateral to the Bor-
rower’s debts in order of their lien pri-
ority in the sold Collateral;

(2) Use of the net proceeds from the
sale of Collateral to purchase other
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Collateral of equal or greater value
which the Lender will obtain as secu-
rity for the benefit of the guaranteed
loan with a lien position equal or supe-
rior to the position previously held;

(3) Application of the net proceeds
from the sale of Collateral to the Bor-
rower’s business operation in such a
manner that a significant improvement
to the Borrower’s debt service ability
is clearly demonstrated. The Lender’s
written request must detail how the
Borrower’s debt service ability will be
improved; and

(4) Assurance that the release of Col-
lateral is essential for the success of
the business, thereby furthering the
goals of the Program. Such assurance
must be supported by written docu-
mentation from the Lender acceptable
to the Agency.

(d) Any release of Collateral must
not adversely affect the Project’s oper-
ation or financial condition.

§§4287.314-4287.322 [Reserved]

§4287.323 Subordination of lien posi-
tion.

A Subordination of the Lender’s lien
position must be requested in writing
by the Lender and concurred with in
writing by the Agency in advance of
the Subordination. The Lender’s Sub-
ordination proposal must include a fi-
nancial analysis of the servicing action
and be fully supported by current fi-
nancial statements of the Borrower
and guarantors that are less than 90
days old.

(a) The Subordination of the Lender’s
lien position must enhance the Bor-
rower’s business and be in the best fi-
nancial interest of the Agency.

(b) The lien to which the guaranteed
loan is subordinated is for a fixed dol-
lar limit and for a fixed term after
which the guaranteed loan lien priority
will be restored. Notwithstanding, a
Subordination of lien position on in-
ventory and accounts receivable may
be made to a line of credit.

(c) Collateral must remain sufficient
to provide for adequate Collateral cov-
erage. The Agency may require a cur-
rent independent appraisal in accord-
ance with §4279.244 of this chapter.

7 CFR Ch. XLII (1-1-20 Edition)

(d) Lien priorities must remain for
the portion of the loan Collateral that
was not subordinated.

(e) Subordination of the Lender’s lien
position must be for Good Cause.

§4287.324 Alterations of loan instru-
ments.

The Lender must neither alter nor
approve any alterations or modifica-
tions of any loan instrument without
the prior written approval of the Agen-
cy.

§§4287.325-4287.333 [Reserved]

§4287.334 Transfer and Assumption.

The Lender may request a Transfer
and Assumption of a guaranteed loan
when the total indebtedness, or less
than the total indebtedness, is assumed
by another Borrower. If the assumption
is for less than the total indebtedness
of the guaranteed loan, the Transfer
and Assumption must be an Arm’s
Length Transaction and the transfer
must be of all loan Collateral. In the
event of Default of the guaranteed
loan, a Transfer and Assumption of the
Borrower’s operation and guaranteed
loan can be accomplished before or
after the loan goes into liquidation.
However, if the Collateral has been
purchased through foreclosure or the
Borrower has conveyed title to the
Lender, no Transfer and Assumption is
permitted.

(a) Documentation of request. All
Transfers and Assumptions cannot be
conducted unless the Agency gives
prior written approval. An individual
credit report must be provided for
transferee and its partners, officers, di-
rectors, and stockholders with 20 per-
cent or more interest in the business,
along with such other documentation
as the Agency may request to deter-
mine eligibility and credit worthiness.
The new Borrower must sign Form RD
4279-1.

(b) Terms. Loan terms may be
changed for Transfer and Assumptions
to eligible Borrowers continuing the
Project for eligible purposes with the
concurrence of the Agency, all Holders,
and the transferor (including guaran-
tors). If the transferor has been or will
be released from liability, the trans-
feror’s concurrence is not required.
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Any new loan terms must be within the
terms authorized by §4279.234 of this
chapter and must be for Good Cause.

(c) Release of liability. The transferor,
including any guarantor, may be re-
leased from liability only with prior
Agency written concurrence when the
Transfer and Assumption is an Arm’s
Length Transaction and:

(1) The assumption is for the full
amount of the loan and all of the loan
Collateral is transferred to the trans-
feree; or

(2) The assumption is for less than
the full amount of the loan, all of the
loan Collateral is transferred to the
transferee, and the Lender dem-
onstrates to the Agency that the trans-
feror and guarantors have no reason-
able debt-paying ability considering
their assets and income in the foresee-
able future.

(d) Proceeds. The Lender must credit
any proceeds received from the sale of
Collateral before a Transfer and As-
sumption to the transferor’s guaran-
teed loan debt in order of lien priority
before the Transfer and Assumption
are closed.

(e) Additional loans. Guaranteed loans
to provide additional funds in connec-
tion with a Transfer and Assumption
must be considered a new loan applica-
tion, which requires submission of a
complete Agency application in accord-
ance with §§4279.260 and 4279.261 of this
chapter.

(f) Credit quality. The Lender must
make a complete credit analysis in ac-
cordance with §4279.215 of this chapter.

(g) Appraisals. If the proposed Trans-
fer and Assumption is for the full
amount of the Agency guaranteed loan
and all loan Collateral, the Agency will
not require an appraisal. If the pro-
posed Transfer and Assumption is for
less than the full amount of the Agen-
cy guaranteed loan, the Agency will re-
quire an appraisal on all of the Collat-
eral being transferred, and the amount
of the assumption must not be less
than this appraised value. The Lender
is responsible for obtaining this ap-
praisal, which must conform to the re-
quirements of §4279.244 of this chapter.
The Agency will not pay the appraisal
fee or any other costs associated with
this transfer.

§4287.334

(h) Documents. Prior to Agency ap-
proval, the Lender must provide the
Agency a written legal opinion that
the transaction can be properly and le-
gally transferred and assurance that
the conveyance instruments will be ap-
propriately filed, registered, and re-
corded.

(1) The Lender must not issue any
new Promissory Notes. The assumption
must be completed in accordance with
applicable law and must contain the
Agency case number of the transferor
and transferee. The Lender will provide
the Agency with a copy of the Transfer
and Assumption agreement. The Lend-
er must ensure that all Transfers and
Assumptions are noted on all original
Loan Note Guarantees.

(2) A new Loan Agreement, con-
sistent in principle with the original
Loan Agreement, must be executed to
establish the terms and conditions of
the loan being assumed. An assumption
agreement can be used to establish the
loan covenants.

(3) Upon execution of the Transfer
and Assumption, the Lender must pro-
vide the Agency with a written legal
opinion that the Transfer and Assump-
tion is completed, valid, enforceable,
and certification that the Transfer and
Assumption is consistent with the con-
ditions outlined in the Agency’s condi-
tions of approval for the transfer and
complies with all Agency regulations.

(i) Loss resulting from transfer. (1) Any
resulting loss must be processed in ac-
cordance with §4287.358.

(2) If a Holder owns any of the guar-
anteed portion, such portion must be
repurchased by the Lender or the Agen-
cy in accordance with §4279.225 of this
chapter.

(j) Related party. If the transferor and
transferee are Affiliates or related par-
ties, any Transfer and Assumption
must be to an eligible Borrower to con-
tinue the Project for eligible purposes,
must transfer all of the loan Collateral,
and must be for the full amount of the
guaranteed loan indebtedness.

(k) Cash down payment. The Lender
may allow the transferee to make cash
down payments directly to the trans-
feror provided:

(1) The Transfer and Assumption is
made for the total indebtedness to an
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eligible Borrower to continue the
Project for eligible purposes;

(2) The Lender recommends that the
cash be released, and the Agency con-
curs prior to the transaction being
completed. The Lender may require
that an amount be retained for a de-
fined period of time as a reserve
against future Defaults. Interest on
such account may be paid periodically
to the transferor or transferee as
agreed;

(3) The Lender determines that the
transferee has the repayment ability to
meet the obligations of the assumed
guaranteed loan as well as any other
indebtedness; and

(4) Any payments by the transferee
to the transferor will not suspend the
transferee’s obligations to continue to
meet the guaranteed loan payments as
they come due under the terms of the
assumption.

(1) Transfer/Annual Renewal Fees. (1)
The Agency will charge a nonrefund-
able transfer fee at the time of trans-
fer, which may be passed on to the Bor-
rower by the Lender. The transfer fee
rate will be equal to the rate of the
guarantee fee authorized in §4279.231(a)
of this chapter for the fiscal year in
which the transfer occurs. The amount
of the transfer fee is determined by
multiplying the principal balance at
the time of the transfer by the transfer
fee rate by the percentage of guarantee
on the original loan.

(2) The Lender must pay any Annual
Renewal Fee 1in accordance with
§4279.231(b) of this chapter.

(m) Change in control of Borrower.
Transfer and Assumption shall be
deemed to occur in the event of a
change in the control of the Borrower.

(n) Personal and corporate guarantees.
Guarantees from owners are required
in accordance with §4279.245 of this
chapter.

§4287.335

The Lender is prohibited from selling
or transferring the entire loan without
the prior written approval of the Agen-
cy. Because the Loan Note Guarantee
is associated with a specific Promis-
sory Note and cannot be transferred to
a new Promissory Note, the Lender
must transfer the original Promissory
Note and loan security documents to

Substitution of Lender.
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the new Lender, who must agree to its
current loan terms, including the In-
terest rate, secondary market Holder
(if any), Collateral, Loan Agreement
terms, and guarantors. The new Lender
must also obtain the original Loan
Note Guarantee, original personal and
corporate guarantee(s), and the loan
payment history from the transferor
Lender. If the new Lender wishes to
modify the loan terms after acquisi-
tion, the new Lender must submit a re-
quest to the Agency.

(a) The Agency may approve the sub-
stitution of a new Lender if:

(1) The proposed substitute Lender:

(i) Is an eligible Lender in accordance
with §4279.208 of this chapter;

(ii) Is able to service the loan in ac-
cordance with the original loan docu-
ments; and

(iii) Agrees to acquire title to the
unguaranteed portion of the loan held
by the original Lender and assumes all
original loan requirements, including
liabilities and servicing responsibil-
ities; and

(2) The substitution of the Lender is
requested in writing by the Borrower,
the proposed substitute Lender, and
the original Lender if still in existence.

(b) The Agency will not pay any loss
or share in any costs (e.g., appraisal
fees and environmental assessments)
with a new Lender unless a relation-
ship is established through a substi-
tution of Lender in accordance with
paragraph (a) of this section. This in-
cludes situations where a Lender is ac-
quired by another Lender and situa-
tions where the Lender has failed and
been taken over by a regulatory agency
such as the Federal Deposit Insurance
Corporation (FDIC) and the loan is sub-
sequently sold to another Lender.

(¢) In cases when there is a substi-
tution of Lender or when a Lender has
been merged with or acquired by an-
other Lender, the Agency and the new
Lender must execute a new Lender’s
Agreement, unless a valid Lender’s
Agreement already exists with the new
Lender.

§4287.336 Lender failure.

(a) The acquiring Lender must com-
ply with 7 CFR parts 4279, subpart C
and 4287, subpart D and must take such
action that a reasonable Lender would
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take if it did not have a Loan Note
Guarantee to protect the Lender and
Agency’s mutual interest. The Lender
cannot arbitrarily change the Lender’s
Agreement and related documents on
the guaranteed loan, and the Agency
will make the successor to the failed
institution aware of the statutory and
regulatory requirements.

(b) In the event of a Default and the
guaranteed loan is liquidated by the
FDIC rather than being sold to another
Lender, the Agency will pay losses and
share in costs as if the FDIC were an
approved new Lender.

§§4287.337-4287.344 [Reserved]

§4287.345 Default by Borrower.

The Lender’s primary responsibilities
in Default are to act reasonably and
expeditiously, to work with the Bor-
rower to bring the account current or
cure the Default through restructuring
if a realistic plan can be developed, or
to accelerate the account and conduct
a liquidation in a manner that will
minimize any potential loss. The Lend-
er may initiate liquidation in accord-
ance with §4287.357.

(a) The Lender must notify the Agen-
cy in writing when a Borrower is more
than 30 days past due on a payment and
the Delinquency cannot be cured with-
in 30 days or when a Borrower is other-
wise in Default of covenants in the
Loan Agreement by submitting Form
RD 1980-44, ‘‘Guaranteed Loan Bor-
rower Default Status,” or processing
the Default Status report in LINC. The
Lender must provide this notification
to the Agency within 15 calendar days
of when a Borrower is 30 days past due
on a payment or is otherwise in De-
fault of the Loan Agreement. The
Lender must update the loan’s status
each month using either Form RD 1980
44 or the LINC Default Status report
until such time as the loan is no longer
in Default. If a monetary Default ex-
ceeds 60 days, the Lender must meet
with the Agency and, if practical, the
Borrower to discuss the situation.

(b) In considering options, the pros-
pects for providing a permanent cure
without adversely affecting the risk to
the Agency and the Lender are the
paramount objective.

§4287.356

(1) Curative actions (subject to the
rights of any Holder) include, but are
not limited to:

(i) Deferment of principal or Interest
payments;

(ii) An additional unguaranteed tem-
porary loan by the Lender to bring the
account current;

(iii) Reamortization of or resched-
uling the payments on the loan (sub-
ject to the rights of any Holder) ex-
cluding capitalization of accrued Inter-
est;

(iv) Transfer and Assumption of the
loan in accordance with §4287.334;

(v) Reorganization;

(vi) Liquidation; and

(vii) Changes in Interest rates with
the Agency’s, the Lender’s, and Hold-
er’s approval. Any Interest rate
changes must be adjusted proportion-
ately between the guaranteed and
unguaranteed portion of the loan.

(2) The term of any deferment, re-
scheduling, reamortization, or morato-
rium will be limited to the lesser of the
remaining life of the Collateral or re-
maining limits as set forth in §4279.234
of this chapter (excluding paragraph
(d)). Balloon payments are permitted
as a loan servicing option as long as
there is a reasonable prospect for suc-
cess and the remaining life of the Col-
lateral supports the action.

(3) In the event of a loss or a repur-
chase, the Lender cannot claim Default
or penalty Interest, late payment fees,
or Interest on Interest.

(c) Debt write-downs by the lender
are prohibited when the Lender will
continue with the Project loan, except
as directed or ordered by a final court
order.

(d) In the event of a loss, the guar-
antee will not cover Interest to the
Lender accruing after the Interest Ter-
mination Date.

(e) For repurchases of guaranteed
loans, refer to §4279.225 of this chapter.

§§ 4287.346-4287.355 [Reserved]

§4287.356 Protective Advances.

Protective Advances are advances
made by the Lender for the purpose of
preserving and protecting the Collat-
eral where the Borrower has failed to,
will not, or cannot meet its obliga-
tions. Lenders must exercise sound
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judgment in determining that the Pro-
tective Advance preserves Collateral
and recovery is actually enhanced by
making the advance. Lenders cannot
make Protective Advances in lieu of
additional loans. A Protective Advance
claim will be paid only at the time of
the final payment as indicated in the
Guaranteed Loan Report of Loss.

(a) The maximum loss to be paid by
the Agency will never exceed the origi-
nal loan amount plus accrued Interest
times the percentage of guarantee re-
gardless of any Protective Advances
made.

(b) In the event of a final loss, Pro-
tective Advances will accrue Interest
at the Promissory Note rate and will
be guaranteed at the same percentage
of loss as provided in the Loan Note
Guarantee. The guarantee will not
cover Interest on the Protective Ad-
vance accruing after the Interest Ter-
mination Date.

(c) Protective Advances must con-
stitute an indebtedness of the Borrower
to the Lender and be secured by the se-
curity instruments. Agency written au-
thorization is required when the cumu-
lative total of Protective Advances ex-
ceeds $200,000 or 10 percent of the out-
standing balance of principal, which-
ever is less.

§4287.357

In the event of one or more incidents
of Default or third party actions that
the Borrower cannot or will not cure or
eliminate within a reasonable period of
time, the Lender, with Agency consent,
must provide for liquidation.

(a) Decision to liquidate. A decision to
liquidate or proceed otherwise must be
made when the Lender determines that
the Default cannot be cured through
actions such as those contained in
§4287.345, or it has been determined
that it is in the best interest of the
Agency and the Lender to liquidate.
The decision to liquidate or proceed
otherwise with the Borrower must be
made as soon as possible when one or
more of the following exist:

(1) A loan is 90 days behind on any
scheduled payment and the Lender and
the Borrower have not been able to
cure the Delinquency through actions
such as those contained in §4287.345.

Liquidation.
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(2) It is determined that delaying lig-
uidation will jeopardize full recovery
on the loan.

(3) The Borrower or Lender is unco-
operative in resolving the problem or
the Agency or Lender has reason to be-
lieve the Borrower is not acting in
good faith, and immediate liquidation
would minimize loss to the Agency.

(b) Repurchase of loan. When the deci-
sion to liquidate is made, if any por-
tion of the loan has been sold or as-
signed under §4279.223 of this chapter
and not already repurchased, provi-
sions will be made for repurchase in ac-
cordance with §4279.225 of this chapter.

(c) Lender’s liquidation plan. The
Lender is responsible for initiating ac-
tions immediately and as necessary to
ensure a prompt, orderly liquidation
that will provide maximum recovery.
Within 30 days after a decision to liq-
uidate, the Lender must submit a writ-
ten, proposed plan of liquidation to the
Agency for approval. The liquidation
plan must be detailed and include at
least the following:

(1) Such proof as the Agency requires
to establish the Lender’s ownership of
the guaranteed loan Promissory Note
and related security instruments and a
copy of the payment ledger, if avail-
able, that reflects the current loan bal-
ance, accrued Interest to date, and the
method of computing the Interest;

(2) A full and complete list of all Col-
lateral, including any personal and cor-
porate guarantees;

(3) The recommended liquidation
methods for making the maximum col-
lection possible on the indebtedness
and the justification for such methods,
including recommended action for ac-
quiring and disposing of all Collateral
and collecting from guarantors;

(4) Necessary steps for preservation
of the Collateral;

(5) Copies of the Borrower’s most re-
cently available financial statements;

(6) Copies of each guarantor’s most
recently available financial state-
ments;

(7) An itemized list of estimated Liq-
uidation Expenses expected to be in-
curred along with justification for each
expense;

(8) A schedule to periodically report
to the Agency on the progress of lig-
uidation;

980



RBS and RUS, USDA

(9) Estimated Protective Advance
amounts with justification;

(10) Proposed protective bid amounts
on Collateral to be sold at auction and
a breakdown to show how the amounts
were determined. A protective bid may
be made by the Lender, with prior
Agency written approval, at a fore-
closure sale to protect the Lender’s and
the Agency’s interest. The protective
bid will be based on the liquidation
value and estimated net recovery con-
sidering prior liens and outstanding
taxes, expenses of foreclosure, and esti-
mated expenses for holding and resell-
ing the property. These expenses in-
clude, but are not limited to, expenses
for resale, Interest accrual, length of
time necessary for resale, mainte-
nance, guard service, weatherization,
and prior liens;

(11) If a voluntary conveyance is con-
sidered, the proposed amount to be
credited to the guaranteed debt;

(12) Legal opinions, if needed by the
Lender’s legal counsel; and

(13) An estimate of Fair Market
Value and potential liquidation value
of the Collateral. If the value of the
Collateral is $250,000 or more, the Lend-
er must obtain an independent ap-
praisal report meeting the require-
ments of §4279.244 of this chapter on
the Collateral securing the loan, which
reflects the Fair Market Value and po-
tential liquidation value. The liquida-
tion appraisal must evaluate the im-
pact on Market Value of any release of
hazardous substances, petroleum prod-
ucts, or other environmental hazards.
The independent appraiser’s fee, in-
cluding the cost of the environmental
site assessment, will be shared equally
by the Agency and the Lender. In order
to ensure prompt action, the liquida-
tion plan can be submitted with an es-
timate of Collateral value, and the lig-
uidation plan may be approved by the
Agency subject to the results of the
final liquidation appraisal.

(d) Approval of liquidation plan. The
Lender cannot implement its liquida-
tion plan before obtaining written ap-
proval from the Agency. The Lender
and Agency must attempt to resolve
any Agency concerns.

(1) If the liquidation plan is approved
by the Agency, the Lender must pro-
ceed expeditiously with liquidation and

§4287.357

must take all legal action necessary to
liquidate the loan in accordance with
the approved liquidation plan. The
Lender must update or modify the liq-
uidation plan when conditions warrant,
including a change in value based on a
liquidation appraisal.

(2) Should the Agency and the Lender
not agree on the liquidation plan, nego-
tiations will take place between the
Agency and the Lender to resolve the
disagreement. The Lender must take
such actions that a reasonable Lender
would take without a guarantee and
keep the Agency informed in writing.
When the liquidation plan is approved
by the Agency, the Lender will proceed
expeditiously with liquidation.

(e) Acceleration. The Lender will pro-
ceed to accelerate the indebtedness as
expeditiously as possible when accel-
eration is necessary, including giving
any notices and taking any other legal
actions required. The guaranteed loan
will be considered in liquidation once
the loan has been accelerated and a de-
mand for payment has been made upon
the Borrower. The Lender must obtain
from the Agency concurrence prior to
the acceleration of the loan if the sole
basis for acceleration is a nonmonetary
Default. In the case of monetary De-
fault, prior approval by the Agency of
the Lender’s acceleration is not re-
quired, although Agency concurrence
must still be given not later than at
the time the liquidation plan is ap-
proved. The Lender will provide a copy
of the acceleration notice or other ac-
celeration document to the Agency.

(f) Filing an estimated loss claim. When
the Lender owns any of the guaranteed
portion of the loan, the Lender must
file an estimated loss claim once a de-
cision has been made to liquidate if the
liquidation is expected to exceed 90
days. When calculating the estimated
loss payment, the value of the Collat-
eral must be based on its estimated net
liquidation value. For the purpose of
reporting and loss claim computation,
the guarantee will not cover Interest
to the Lender accruing after the Inter-
est Termination Date. The Agency will
promptly process the loss claim in ac-
cordance with applicable Agency regu-
lations as set forth in §4287.358.

(g) Accounting and reports. The Lend-
er must account for funds during the
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period of ligquidation and must, in ac-
cordance with the Agency-approved
liquidation plan, provide the Agency
with reports on the progress of liquida-
tion including disposition of Collateral,
resulting costs, and additional proce-
dures necessary for successful comple-
tion of the liquidation.

(h) Transmitting payments and proceeds
to the Agency. When the Agency is the
Holder of a portion of the guaranteed
loan, the Lender must transmit to the
Agency within 14 calendar days its Pro
Rata share of any payments received
from the Borrower, liquidation, or
other proceeds using Form RD 1980-43,
“Lender’s Guaranteed Loan Payment
to Rural Development.”’

(i) Abandonment of collateral. When
the Lender adequately documents that
the cost of liquidation would exceed
the potential recovery value of certain
Collateral and receives Agency concur-
rence, the Lender may abandon that
Collateral. When the Lender makes a
recommendation for abandonment of
Collateral, it will be considered a serv-
icing action under 7 CFR 1970.8(e), and
will not require separate NEPA review.

(j) Disposition of personal or corporate
guarantees. The Lender must take ac-
tion to maximize recovery from all per-
sonal and corporate guarantees, includ-
ing seeking Deficiency Judgments
when there is a reasonable chance of
future collection.

(k) Compromise settlement. Com-
promise settlements must be approved
by the Lender and the Agency. Com-
plete current financial information on
all parties obligated for the loan must
be provided. At a minimum, the com-
promise settlement must be equivalent
to the value and timeliness of that
which would be received from attempt-
ing to collect on the guarantee. The
guarantor cannot be released from Ili-
ability until the full amount of the
compromise settlement has been re-
ceived. In weighing whether the com-
promise settlement should be accepted,
among other things, the Agency will
weigh whether the compromise is more
financially advantageous than col-
lecting on the guarantee.

(1) Litigation. In all litigation pro-
ceedings involving the Borrower, the
Lender is responsible for protecting the
rights of the Lender with respect to the
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loan and Kkeeping the Agency ade-
quately and regularly informed, in
writing, of all aspects of the pro-
ceedings. If the Agency determines
that the Lender is not adequately pro-
tecting the rights of the Lender or the
Agency with respect to the loan, the
Agency reserves the right to take any
legal action the Agency determines
necessary to protect the rights of the
Lender, on behalf of the Lender, or the
Agency with respect to the loan. If the
Agency exercises this right, the Lender
must cooperate with the Agency. Any
cost to the Agency associated with
such action will be assessed against the
Lender.

[80 FR 36447, June 24, 2015, as amended at 81
FR 11053, Mar. 2, 2016]

§4287.358 Determination of loss and
payment.

Unless the Agency anticipates a Fu-
ture Recovery, the Agency will make a
final settlement with the Lender after
the Collateral is liquidated and settle-
ment and compromise of all parties has
been completed. The Agency has the
right to recover losses paid under the
guarantee from any party that may be
liable.

(a) Report of loss form. Form RD 449-
30, “Guaranteed Loan Report of Loss,”
will be used for reporting and calcu-
lating all estimated and final loss de-
terminations.

(b) Estimated loss. In accordance with
the requirements of §4287.357(f), the
Lender must prepare an estimated loss
claim and submit it to the Agency.

(1) Interest accrual eligible for pay-
ment under the guarantee on the De-
faulted loan will be discontinued when
the estimated loss is paid.

(2) A Protective Advance claim will
be paid only at the time of the final
payment as indicated in the Guaran-
teed Loan Report of Loss.

(3) The estimated loss payment is a
payment to the Lender and is not to be
applied as a payment on the loan for
purposes of reducing the unpaid bal-
ance owed by the Borrower or for sta-
tus reporting (semi-annual status/De-
fault status reports).

(c) Final loss. Except for certain unse-
cured personal or corporate guarantees
as provided for in this section, the
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Lender must prepare a final Guaran-
teed Loan Report of Lioss and submit it
to the Agency within 30 days after lig-
uidation of all Collateral is completed.
Interest will not be paid beyond the In-
terest Termination Date. Before ap-
proval by the Agency of any final loss
report, the Lender must account for all
funds during the period of liquidation,
disposition of the Collateral, all costs
incurred, and any other information
necessary for the successful completion
of liquidation. Upon receipt of the final
accounting and Guaranteed Loan Re-
port of Loss, the Agency may audit all
applicable documentation to determine
the final loss. The Lender must make
its records available and otherwise as-
sist the Agency in making any inves-
tigation. The documentation accom-
panying the Guaranteed Loan Report
of Loss must support the amounts re-
ported as losses on the Guaranteed
Loan Report of Loss.

(1) The Lender must make a deter-
mination regarding the collectability
of unsecured personal and corporate
guarantees. If reasonably possible, the
Lender must promptly collect or other-
wise dispose of such guarantees in ac-
cordance with §4287.357(j) prior to com-
pletion of the final loss report. How-
ever, in the event that collection from
the guarantors appears unlikely or will
require a prolonged period of time, the
Lender must file the Guaranteed Loan
Report of Loss when all other Collat-
eral has been liquidated. Unsecured
personal or corporate guarantees out-
standing at the time of the submission
of the final loss claim will be treated
as a Future Recovery with the net pro-
ceeds to be shared on a Pro Rata basis
by the Lender and the Agency. The
Agency may consider a compromise
settlement of Federal Debt after it has
processed a final Guaranteed Loan Re-
port of Loss and issued a 60 day due
process letter. Any funds collected on
Federal Debt will not be shared with
the Lender.

(2) The Lender must document that
all of the Collateral has been ac-
counted for and properly liquidated and
liquidation proceeds have been ac-
counted for and applied correctly to
the loan.

(3) The Lender must provide receipts
and a breakdown of any Protective Ad-

§4287.358

vance amount as to the payee, purpose
of the expenditure, date paid, and evi-
dence that the amount expended was
proper.

(4) The Lender must provide receipts
and a breakdown of Liquidation Ex-
penses as to the payee, purpose of the
expenditure, date paid, and evidence
that the amount expended was proper.
Liquidation Expenses are recoverable
only from liquidation proceeds. The
Agency may approve attorney/legal
fees as Liquidation Expenses provided
that the fees are reasonable, require
the assistance of attorneys, and cover
legal issues pertaining to the liquida-
tion that could not be properly handled
by the Lender and its employees.

(5) The Lender must support accrued
Interest by documenting how the
amount was accrued. If the Interest
rate was a variable rate, the Lender
must include documentation of
changes in both the selected base rate
and the loan rate.

(6) The Agency will pay loss pay-
ments within 60 days after it has re-
viewed the complete final loss report
and accounting of the Collateral.

(7) If a Lender receives a final loss
payment and the Agency determines
there is Future Recovery, the Lender
must submit to the Agency an annual
report on its collection activities for
each unsatisfied account for 3 years
following payment of the final loss
claim.

(d) Loss limit. The amount payable by
the Agency to the Lender cannot ex-
ceed the limits set forth in the Loan
Note Guarantee.

(e) Liquidation Expenses. The Agency
will deduct Liquidation Expenses from
the liquidation proceeds of the Collat-
eral. The Lender cannot claim any Liqg-
uidation Expenses in excess of liquida-
tion proceeds. Any changes to the Liqg-
uidation Expenses that exceed 10 per-
cent of the amount proposed in the lig-
uidation plan must be approved by the
Agency. Reasonable attorney/legal ex-
penses will be shared by the Lender and
Agency equally, including those in-
stances where the Lender has incurred
such expenses from a trustee con-
ducting the liquidation of assets. The
Lender cannot claim the guarantee fee
or the Annual Renewal Fee as author-
ized Liquidation Expenses, and no In-
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House Expenses of the Lender will be
allowed. In-House Expenses include,
but are not limited to, employee’s sala-
ries, staff lawyers, travel, and over-
head.

(f) Rent. The Lender must apply any
net rental or other income that it re-
ceives from the Collateral to the guar-
anteed loan debt.

(g) Payment. Once the Agency ap-
proves the Guaranteed Loan Report of
Loss and supporting documents sub-
mitted by the Lender:

(1) If the loss is greater than any es-
timated loss payment, the Agency will
pay the additional amount owed by the
Agency to the Lender.

(2) If the loss is less than the esti-
mated loss payment, the Lender must
reimburse the Agency for the overpay-
ment plus Interest at the Promissory
Note rate from the date of payment.

§§4287.359-4287.368 [Reserved]

§4287.369 Future recovery.

Unless notified otherwise by the
Agency, after the final loss claim has
been paid, the Lender must use reason-
able efforts to attempt collection from
any party still liable for Future Recov-
ery. Any net proceeds from Future Re-
covery must be split Pro Rata between
the Lender and the Agency based on
the original amount of the loan guar-
antee. Any collection of Federal Debt
made by the Federal Government from
any liable party to the guaranteed loan
will not be split with the Lender.

§4287.370 Bankruptcy.

(a) Lender’s responsibilities. It is the
Lender’s responsibility to protect the
guaranteed loan and all of the Collat-
eral securing it in bankruptcy and any
related appellate proceedings. These
responsibilities include, but are not
limited to the following:

(1) Monitoring confirmed bankruptcy
plans to determine Borrower compli-
ance, and, if the Borrower fails to com-
ply, pursue appropriate relief;

(2) Filing all the necessary papers
and pleadings concerning the case, in-
cluding where appropriate a proof of
claim;

(3) Attending and, where necessary,
participating in meetings of the credi-
tors and all court proceedings;
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(4) Requesting modifications of any
proposed bankruptcy plan whenever it
appears that the Lender could obtain
additional recoveries via plan modi-
fication;

(5) Keeping the Agency adequately
and regularly informed in writing of all
aspects of the proceedings;

(6) Submitting a Default status re-
port within 15 days after the date when
the Borrower Defaults and every 30
days thereafter until the Default is re-
solved or a final loss claim is paid by
the Agency. The Default status report
will be used to inform the Agency of
the bankruptcy filing, the plan con-
firmation date, when the plan is com-
plete, and when the Borrower is not in
compliance with the plan; and

(7) With written Agency consent, the
Lender and Agency will equally share
the cost of any independent appraisal
fee to protect the guaranteed loan in
any bankruptcy proceedings.

(b) Reports of loss during bankruptcy.
In bankruptcy proceedings, payment of
loss claims will be made as provided in
this section.

(1) Estimated loss payments. (i) If a
Borrower has filed for bankruptcy and
all or a portion of the debt has been
discharged, the Lender must request an
estimated loss payment of the guaran-
teed portion of the accrued Interest
and principal discharged by the court.
Only one estimated loss payment is al-
lowed during the bankruptcy and any
related appellate proceedings. All sub-
sequent claims of the Lender during
bankruptcy and any related appellate
proceedings will be considered revi-
sions to the initial estimated loss. A
revised estimated loss payment may be
processed by the Agency, at its option,
in accordance with any court-approved
changes in the bankruptcy plan. Once
the bankruptcy plan has been com-
pleted, the Lender is responsible for
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect
any actual discharge of principal and
Interest and to reimburse the Lender
for any court-ordered Interest rate re-
duction under the terms of the bank-
ruptcy plan.

(ii) The Lender must use the Guaran-
teed Loan Report of Lioss to request an
estimated loss payment and to revise
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any estimated loss payments during
the course of the bankruptcy plan. The
estimated loss claim, as well as any re-
visions to this claim, must be accom-
panied by documentation to support
the claim.

(iii) Upon completion of a bank-
ruptcy plan, the Lender must:

(A) Complete a Form RD 1980-44 and
forward this form to the Agency; and

(B) Provide the Agency with the doc-
umentation necessary to determine
whether the estimated loss paid equals
the actual loss sustained.

(I) If the actual loss sustained as a
result of the bankruptcy is less than
the estimated loss, the Lender must re-
imburse the Agency for the overpay-
ment plus Interest at the Promissory
Note rate from the date of payment of
the estimated loss.

(2) If the actual loss is greater than
the estimated loss payment, the Lend-
er must submit a revised estimated
loss claim in order to obtain payment
of the additional amount owed by the
Agency to the Lender.

(2) Bankruptcy loss payments. (i) The
Lender must request a bankruptcy loss
payment of the guaranteed portion of
the accrued Interest and principal dis-
charged by the court for all bank-
ruptcies when all or a portion of the
debt has been discharged. Unless a final
court decree approves a subsequent
change to the bankruptcy plan that is
adverse to the Lender, only one bank-
ruptcy loss payment is allowed during
the bankruptcy. Once a final court de-
cree has discharged all or part of the
guaranteed loan and any appeal period
has run, the Lender must submit the
documentation necessary for the Agen-
cy to review and adjust the bankruptcy
loss claim to reflect any actual dis-
charge of principal and Interest.

(ii) The Lender must use the Guaran-
teed Loan Report of Loss to request a
bankruptcy loss payment and to revise
any bankruptcy loss payments during
the course of the bankruptcy. The
Lender must include with the bank-
ruptcy loss claim documentation to
support the claim, as well as any revi-
sions to this claim.

(iii) Upon completion of a bank-
ruptcy plan, restructuring, or liquida-
tion, the Lender must either complete
a Form RD 198044 and forward this

§4287.370

form to the Agency or enter the data
directly into LINC.

(iv) If an estimated loss claim is paid
during a bankruptcy and the Borrower
repays in full the remaining balance
without an additional loss sustained by
the Lender, a final Guaranteed Loan
Report of Lioss is not necessary.

(3) Interest rate losses as a result of
bankruptcy reorganization. Interest rate
losses as a result of bankruptcy reorga-
nization will be paid as follows:

(i) Interest losses sustained during
the period of the bankruptcy plan will
be processed in accordance with para-
graph (b)(1) of this section;

(ii) Interest losses sustained after the
bankruptcy plan is confirmed will be
processed annually when the Lender
sustains a loss as a result of a perma-
nent Interest rate reduction that ex-
tends beyond the period of the bank-
ruptcy plan; and

(iii) If a bankruptcy loss claim is
paid during the operation of the bank-
ruptcy plan and the Borrower repays in
full the remaining balance without an
additional loss sustained by the Lend-
er, a final Guaranteed Loan Report of
Loss is not necessary.

(4) Final bankruptcy loss payments.
The Agency will process final bank-
ruptcy loss payments when the loan is
fully liquidated.

(5) Application of loss claim payments.
The Lender must apply estimated loss
payments first to the unsecured prin-
cipal of the guaranteed portion of the
debt and then to the unsecured interest
of the guaranteed portion of the debt.
In the event a court attempts to direct
the payments to be applied in a dif-
ferent manner, the Lender must imme-
diately notify the Agency in writing.

(6) Protective Advances. If approved
Protective Advances, as authorized by
§4287.356, were incurred in connection
with the initiation of liquidation ac-
tion and were required to provide re-
pairs, insurance, etc., to protect the
Collateral as result of delays in the
case of failure of the Borrower to main-
tain the security prior to the Borrower
having filed bankruptcy, the Protec-
tive Advances together with accrued
Interest are payable under the guar-
antee in the final loss claim.

(c) Ezxpenses during bankruptcy pro-
ceedings. (1) Under no circumstances
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will the guarantee cover Liquidation
Expenses in excess of liquidation pro-
ceeds.

(2) Expenses, such as reasonable at-
torney/legal fees and the cost of ap-
praisals incurred by the Lender as a di-
rect result of the Borrower’s bank-
ruptcy filing, will be shared equally by
the Lender and the Agency.

(3) Reasonable and customary Liq-
uidation Expenses must be deducted
from Collateral sale proceeds. Liquida-
tion Expenses are covered under the
guarantee, provided they are reason-
able, customary, and provide a dem-
onstrated economic benefit to the
Lender and the Agency. Lender’s In-
House Expenses, which are those ex-
penses that would normally be incurred
for administration of the loan, includ-
ing in-house lawyers, are not covered
by the guarantee.

(4) When a bankruptcy proceeding re-
sults in a liquidation of the Borrower
by a bankruptcy trustee appointed
under 11 U.S.C. 701, 702, 703 or 1104, ex-
penses will be handled as directed by
the court, and the Lender cannot claim
Liquidation Expenses for the sale of
the assets.

(5) If the property is abandoned by
the bankruptcy trustee, the Lender
will conduct the liquidation in accord-
ance with §4287.357.

(6) Proceeds received from partial
sale of Collateral during bankruptcy
may be used by the Lender to pay rea-
sonable costs, such as freight, labor
and sales commissions, associated with
the partial sale. Reasonable use of pro-
ceeds for this purpose must be docu-
mented with the final loss claim.

§§4287.371-4287.379 [Reserved]

§4287.380 Termination of guarantee.

The Loan Note Guarantee will termi-
nate under any of the following condi-
tions:

(a) Upon full payment of the guaran-
teed loan;

(b) Upon full payment of any loss ob-
ligation; or

(c) Upon written notice from the
Lender to the Agency that the guar-
antee will terminate 30 days after the
date of notice, provided that the Lend-
er owns the entire guaranteed interest
in the loan and the Loan Note Guar-
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antee is returned to the Agency to be
canceled.

§§4287.381-4287.399 [Reserved]

§4287.400 OMB control number.

In accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements contained in
the subsequent interim rule have been
submitted to the Office of Management
and Budget (OMB) under OMB Control
Number 0570-0065 for approval. A per-
son is not required to respond to a col-
lection of information unless it dis-
plays a currently valid OMB control
number.

PART 4288—PAYMENT PROGRAMS

Subpart A—Repowering Assistance
Payments to Eligible Biorefineries

Sec.
4288.1
4288.2

Purpose and scope.

Definitions.

4288.3 Review or appeal rights.

4288.4 Compliance with other laws and regu-
lations.

4288.5 Oversight, monitoring, and reporting
requirements.

4288.6 Forms, regulations, and instructions.

4288.7 Exception authority.

4288.8-4288.9 [Reserved]

4288.10 Applicant eligibility.

4288.11 Eligible project costs.

4288.12 Ineligible project costs.

4288.13 Payment information.

4288.14-4288.19 [Reserved]

4288.20 Submittal of applications.

4288.21 Application review and scoring.

4288.22 Ranking of applications.

4288.23 Notifications.

4288.24 Program payment provisions.

4288.25 Succession and control of facilities
and production.

4288.26 Fiscal Year 2009 and Fiscal Year 2010
applications.

4288.27-4288.100 [Reserved]

Subpart B—Advanced Biofuel Payment
Program

GENERAL PROVISIONS

4288.101
4288.102

Purpose and scope.

Definitions.

4288.103 Review or appeal rights.

4288.104 Compliance with other laws and
regulations.

4288.1056 Oversight and monitoring.

4288.106 Forms, regulations, and instruc-
tions.

4288.107 Exception authority.

4288.108-4288.109 [Reserved]
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