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redetermine conditions of custody im-
posed by the Service with respect to
the following classes of aliens:

(A) Aliens in exclusion proceedings;

(B) Arriving aliens in removal pro-
ceedings, including aliens paroled after
arrival pursuant to section 212(d)(5) of
the Act;

(C) Aliens described in section
237(a)(4) of the Act;

(D) Aliens in removal proceedings
subject to section 236(c)(1) of the Act
(as in effect after expiration of the
Transition Period Custody Rules); and

(BE) Aliens in deportation proceedings
subject to section 242(a)(2) of the Act
(as in effect prior to April 1, 1997, and
as amended by section 440(c) of Pub. L.
104-132).

(ii) Nothing in this paragraph shall
be construed as prohibiting an alien
from seeking a redetermination of cus-
tody conditions by the Service in ac-
cordance with part 1235 or 1236 of this
chapter. In addition, with respect to
paragraphs (h)(2)(i)(C), (D), and (E) of
this section, nothing in this paragraph
shall be construed as prohibiting an
alien from seeking a determination by
an immigration judge that the alien is
not properly included within any of
those paragraphs.

(3) Except as otherwise provided in
paragraph (h)(1) of this section, an
alien subject to section 303(b)(3)(A) of
Div. C of Pub. L. 104-208 may apply to
the Immigration Court, in a manner
consistent with paragraphs (c¢)(1)
through (c¢)(3) of this section, for a re-
determination of custody conditions
set by the Service. Such an alien must
first demonstrate, by clear and con-
vincing evidence, that release would
not pose a danger to other persons or
to property. If an alien meets this bur-
den, the alien must further dem-
onstrate, by clear and convincing evi-
dence, that the alien is likely to appear
for any scheduled proceeding or inter-
view.

(4) Unremovable aliens. A determina-
tion of a district director (or other offi-
cial designated by the Commissioner)
regarding the exercise of authority
under section 303(b)(3)(B)(ii) of Div. C.
of Pub. L. 104208 (concerning release of
aliens who cannot be removed because
the designated country of removal will
not accept their return) is final, and
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shall not be subject to redetermination
by an immigration judge.

(i) Stay of custody order pending appeal
by the govermment—(1) General discre-
tionary stay authority. The Board of Im-
migration Appeals (Board) has the au-
thority to stay the order of an immi-
gration judge redetermining the condi-
tions of custody of an alien when the
Department of Homeland Security ap-
peals the custody decision or on its
own motion. DHS is entitled to seek a
discretionary stay (whether or not on
an emergency basis) from the Board in
connection with such an appeal at any
time.

(2) Automatic stay in certain cases. In
any case in which DHS has determined
that an alien should not be released or
has set a bond of $10,000 or more, any
order of the immigration judge author-
izing release (on bond or otherwise)
shall be stayed upon DHS’s filing of a
notice of intent to appeal the custody
redetermination (Form EOIR-43) with
the immigration court within one busi-
ness day of the order, and, except as
otherwise provided in 8 CFR 1003.6(c),
shall remain in abeyance pending deci-
sion of the appeal by the Board. The
decision whether or not to file Form
EOIR-43 is subject to the discretion of
the Secretary.

[67 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997; 63 FR 27448, May 19, 1998; 66 FR 54911,
Oct. 31, 2001; 70 FR 4753, Jan. 31, 2005; 71 FR
57884, Oct. 2, 2006]

§1003.20 Change of venue.

(a) Venue shall lie at the Immigra-
tion Court where jurisdiction vests
pursuant to §1003.14.

(b) The Immigration Judge, for good
cause, may change venue only upon
motion by one of the parties, after the
charging document has been filed with
the Immigration Court. The Immigra-
tion Judge may grant a change of
venue only after the other party has
been given notice and an opportunity
to respond to the motion to change
venue.

(c) No change of venue shall be grant-
ed without identification of a fixed
street address, including city, state
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and ZIP code, where the respondent/ap-
plicant may be reached for further
hearing notification.

[67 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997]

§1003.21 Pre-hearing conferences and
statement.

(a) Pre-hearing conferences may be
scheduled at the discretion of the Im-
migration Judge. The conference may
be held to narrow issues, to obtain stip-
ulations between the parties, to ex-
change information voluntarily, and
otherwise to simplify and organize the
proceeding.

(b) The Immigration Judge may
order any party to file a pre-hearing
statement of position that may in-
clude, but is not limited to: A state-
ment of facts to which both parties
have stipulated, together with a state-
ment that the parties have commu-
nicated in good faith to stipulate to
the fullest extent possible; a list of pro-
posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to
present the case; and, a statement of
unresolved issues involved in the pro-
ceedings.

(c) If submission of a pre-hearing
statement is ordered under paragraph
(b) of this section, an Immigration
Judge also may require both parties, in
writing prior to the hearing, to make
any evidentiary objections regarding
matters contained in the pre-hearing
statement. If objections in writing are
required but not received by the date
for receipt set by the Immigration
Judge, admission of all evidence de-
scribed in the pre-hearing statement
shall be deemed unopposed.

[67 FR 11572, Apr. 6, 1992]

§1003.22 Interpreters.

Any person acting as an interpreter
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in

8 CFR Ch. V (1-1-20 Edition)

which event no such oath or affirma-
tion shall be required.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§1003.23 Reopening or reconsider-
ation before the Immigration Court.

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration
Judge, motions submitted prior to the
final order of an Immigration Judge
shall be in writing and shall state, with
particularity the grounds therefore,
the relief sought, and the jurisdiction.
The Immigration Judge may set and
extend time limits for the making of
motions and replies thereto. A motion
shall be deemed unopposed unless time-
ly response is made.

(b) Before the Immigration Court—(1)
In general. An Immigration Judge may
upon his or her own motion at any
time, or upon motion of the Service or
the alien, reopen or reconsider any case
in which he or she has made a decision,
unless jurisdiction is vested with the
Board of Immigration Appeals. Subject
to the exceptions in this paragraph and
paragraph (b)(4), a party may file only
one motion to reconsider and one mo-
tion to reopen proceedings. A motion
to reconsider must be filed within 30
days of the date of entry of a final ad-
ministrative order of removal, deporta-
tion, or exclusion, or on or before July
31, 1996, whichever is later. A motion to
reopen must be filed within 90 days of
the date of entry of a final administra-
tive order of removal, deportation, or
exclusion, or on or before September
30, 1996, whichever is later. A motion to
reopen or to reconsider shall not be
made by or on behalf of a person who is
the subject of removal, deportation, or
exclusion proceedings subsequent to
his or her departure from the United
States. Any departure from the United
States, including the deportation or re-
moval of a person who is the subject of
exclusion, deportation, or removal pro-
ceedings, occurring after the filing of a
motion to reopen or a motion to recon-
sider shall constitute a withdrawal of
such motion. The time and numerical
limitations set forth in this paragraph
do not apply to motions by the Service
in removal proceedings pursuant to
section 240 of the Act. Nor shall such
limitations apply to motions by the
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