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§238.77

provided under section 238.74 of this
section, if the Board or the Reserve
Bank notifies in writing the savings
and loan holding company or indi-
vidual submitting the notice of the
Board’s or Reserve Bank’s intention
not to disapprove the notice.

§238.77 Waiver of prior notice require-
ment.

(a) Waiver request. An individual may
serve as a director or senior executive
officer before filing a notice under this
subpart if the Board or Reserve Bank
finds that:

(1) Delay would threaten the safety
or soundness of the savings and loan
holding company;

(2) Delay would not be in the public
interest; or

3) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(b) Automatic waiver. An individual
may serve as a director upon election
to the board of directors before filing a
notice under this subpart, if the indi-
vidual:

(1) Is not proposed by the manage-
ment of the savings and loan holding
company;

(2) Is elected as a new member of the
board of directors at a meeting of the
savings and loan holding company; and

(3) Provides to the appropriate Re-
serve Bank all the information re-
quired in §238.74 within two (2) business
days after the individual’s election.

(c) Subsequent Board or Reserve Bank
action. The Board or Reserve Bank may
disapprove a notice within 30 days after
the Board or Reserve Bank issues a
waiver under paragraph (a) of this sec-
tion or within 30 days after the elec-
tion of an individual who has filed a
notice and is serving pursuant to an
automatic waiver under paragraph (b)
of this section.

Subpart |—Prohibited Service at
Savings and Loan Holding
Companies

§238.81 Purpose.

This subpart implements section
19(e)(1) of the Federal Deposit Insur-
ance Act (FDIA), which prohibits per-
sons who have been convicted of cer-
tain criminal offenses or who have
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agreed to enter into a pre-trial diver-
sion or similar program in connection
with a prosecution for such criminal
offenses from occupying various posi-
tions with a savings and loan holding
company. This part also implements
section 19(e)(2) of the FDIA, which per-
mits the Board to provide exemptions,
by regulation or order, from the appli-
cation of the prohibition. This subpart
provides an exemption for savings and
loan holding company employees whose
activities and responsibilities are lim-
ited solely to agriculture, forestry, re-
tail merchandising, manufacturing, or
public utilities operations, and a tem-
porary exemption for certain persons
who held positions with respect to a
savings and loan holding company as of
October 13, 2006. The subpart also de-
scribes procedures for applying to the
Board for an exemption.

§238.82 Definitions.

The following definitions apply to
this subpart:

(a) Institution-affiliated party is de-
fined at 12 U.S.C. 1813(u), except that
the phrase ‘‘savings and loan holding
company’’ is substituted for ‘‘insured
depository institution’ each place that
it appears in that definition.

(b) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance to serve as counsel on behalf of
the Board in the proceeding.

(c) Person means an individual and
does not include a corporation, firm or
other business entity.

(d) Savings and loan holding company
is defined at §238.2(m), but excludes a
subsidiary of a savings and loan hold-
ing company that is not itself a savings
and loan holding company.

§238.83 Prohibited actions.

(a) Person. If a person was convicted
of a criminal offense described in
§238.84, or agreed to enter into a pre-
trial diversion or similar program in
connection with a prosecution for such
a criminal offense, he or she may not:

(1) Become, or continue as, an insti-
tution-affiliated party with respect to
any savings and loan holding company.

(2) Own or control, directly or indi-
rectly, any savings and loan holding
company. A person will own or control
a savings and loan holding company if
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he or she owns or controls that com-
pany under subpart D of this part.

(3) Otherwise participate, directly or
indirectly, in the conduct of the affairs
of any savings and loan holding com-
pany.

(b) Savings and loan holding company.
A savings and loan holding company
may not permit any person described
in paragraph (a) of this section to en-
gage in any conduct or to continue any
relationship prohibited under that
paragraph.

§238.84 Covered convictions or agree-
ments to enter into pre-trial diver-
sions or similar programs.

(a) Covered convictions and agreements.
Except as described in §238.85, this sub-
part covers:

(1) Any conviction of a criminal of-
fense involving dishonesty, breach of
trust, or money laundering. Convic-
tions do not cover arrests, pending
cases not brought to trial, acquittals,
convictions reversed on appeal, par-
doned convictions, or expunged convic-
tions.

(2) Any agreement to enter into a
pretrial diversion or similar program
in connection with a prosecution for a
criminal offense involving dishonesty,
breach of trust or money laundering. A
pretrial diversion or similar program is
a program involving a suspension or
eventual dismissal of charges or of a
criminal prosecution based upon an
agreement for treatment, rehabilita-
tion, restitution, or other non-criminal
or non-punitive alternative.

(b) Dishonesty or breach of trust. A de-
termination whether a criminal offense
involves dishonesty or breach of trust
is based on the statutory elements of
the crime.

(1) “Dishonesty’” means directly or
indirectly to cheat or defraud, to cheat
or defraud for monetary gain or its
equivalent, or to wrongfully take prop-
erty belonging to another in violation
of any criminal statute. Dishonesty in-
cludes acts involving a want of integ-
rity, lack of probity, or a disposition to
distort, cheat, or act deceitfully or
fraudulently, and may include crimes
which federal, state or local laws de-
fine as dishonest.

(2) “Breach of trust’” means a wrong-
ful act, use, misappropriation, or omis-

§238.86

sion with respect to any property or
fund which has been committed to a
person in a fiduciary or official capac-
ity, or the misuse of one’s official or fi-
duciary position to engage in a wrong-
ful act, use, misappropriation, or omis-
sion.

§238.85 Adjudications and offenses not
covered.

(a) Youthful offender or juvenile delin-
quent. This subpart does not cover any
adjudication by a court against a per-
son as:

(1) A youthful offender under any
youthful offender law; or

(2) A juvenile delinquent by a court
with jurisdiction over minors as de-
fined by state law.

(b) De minimis criminal offense. This
subpart does not cover de minimis
criminal offenses. A criminal offense is
de minimis if:

(1) The person has only one convic-
tion or pretrial diversion or similar
program of record;

(2) The offense was punishable by im-
prisonment for a term of less than one
year, a fine of less than $1,000, or both,
and the person did not serve time in
jail.

(3) The conviction or program was
entered at least five years before the
date the person first held a position de-
scribed in §238.83(a); and

(4) The offense did not involve an in-
sured depository institution, insured
credit union, or other banking organi-
zation (including a savings and loan
holding company, bank holding com-
pany, or financial holding company).

(5) The person must disclose the con-
viction or pretrial diversion or similar
program to all insured depository insti-
tutions and other banking organiza-
tions the affairs of which he or she par-
ticipates.

(6) The person must be covered by a
fidelity bond to the same extent as oth-
ers in similar positions with the sav-
ings and loan holding company.

§238.86 Exemptions.

(a) Employees. An employee of a sav-
ings and loan holding company is ex-
empt from the prohibition in §238.83, if
all of the following conditions are met:

121



§238.87

(1) The employee’s responsibilities
and activities are limited solely to ag-
riculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations.

(2) The savings and loan holding com-
pany maintains a list of all policy-
making positions and reviews this list
annually.

(3) The employee’s position does not
appear on the savings and loan holding
company’s list of policymaking posi-
tions, and the employee does not, in
fact, exercise any policymaking func-
tion with the savings and loan holding
company.

(4) The employee:

(i) Is not an institution-affiliated
party of the savings and loan holding
company other than by virtue of the
employment described in paragraph (a)
of this section.

(ii) Does not own or control, directly
or indirectly, the savings and loan
holding company; and

(iii) Does not participate, directly or
indirectly, in the conduct of the affairs
of the savings and loan holding com-
pany.

(b) Temporary exemption. (1) Any pro-
hibited person who was an institution
affiliated party with respect to a sav-
ings and loan holding company, who
owned or controlled, directly or indi-
rectly a savings and loan holding com-
pany, or who otherwise participated di-
rectly or indirectly in the conduct of
the affairs of a savings and loan hold-
ing company on October 13, 2006, may
continue to hold the position with the
savings and loan holding company.

(2) This exemption expires on Decem-
ber 31, 2012, unless the savings and loan
holding company or the person files an
application seeking a case-by-case ex-
emption for the person under §238.87 by
that date. If the savings and loan hold-
ing company or the person files such an
application, the temporary exemption
expires on:

(i) The date of issuance of a Board ap-
proval of the application under
§238.89(a);

(ii) The expiration of the 20-day pe-
riod for filing a request for hearing
under §238.90(a) provided there is no
timely request for hearing following
the issuance by the Board of a denial of
the application under that section;
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(iii) The date that the Board denies a
timely request for hearing under
§238.90(b) following the issuance of a
Board denial of the application under
§238.89(b);

(iv) The date that the Board issues a
decision under §238.90(d); or

(v) The date an applicant withdraws
the application.

§238.87

(a) Who may file. (1) A savings and
loan holding company or a person who
was convicted of a criminal offense de-
scribed in §238.84 or who has agreed to
enter into a pre-trial diversion or simi-
lar program in connection with a pros-
ecution for such a criminal offense
may file an application with the Board
seeking an exemption from the prohibi-
tions in this subpart.

(2) A savings and loan holding com-
pany or a person may seek an exemp-
tion only for a designated position (or
positions) with respect to a named sav-
ings and loan holding company.

(3) A savings and loan holding com-
pany or a person may not file an appli-
cation less than one year after the lat-
ter of the date of a denial of the same
exemption under §238.89(b), §238.90(a)
or §238.90(d).

(b) Prohibition pending Board action.
Unless a savings and loan holding com-
pany or a person is exempt under
§238.86(b), the prohibitions in §238.83
continue to apply pending Board action
on the application.

Filing procedures.

§238.88 Factors for review.

(a) Board review. (1) In determining
whether to approve an exemption ap-
plication filed under §238.87, the Board
will consider the extent to which the
position that is the subject of the ap-
plication enables a person to:

(i) Participate in the major policy-
making functions of the savings and
loan holding company; or

(ii) Threaten the safety and sound-
ness of any insured depository institu-
tion that is controlled by the savings
and loan holding company, the inter-
ests of its depositors, or the public con-
fidence in the insured depository insti-
tution.

(2) The Board will also consider
whether the applicant has dem-
onstrated the person’s fitness to hold
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the described position. Some positions
may be approved without an extensive
review of a person’s fitness because the
position does not enable a person to
take the actions described in paragraph
(a)(1) of this section.

(b) Factors. In making the determina-
tions under paragraph (a) of this sec-
tion, the Board will consider the fol-
lowing factors:

(1) The position;

(2) The amount of influence and con-
trol a person holding the position will
be able to exercise over the affairs and
operations of the savings and loan
holding company and the insured de-
pository institution;

(3) The ability of the management of
the savings and loan holding company
to supervise and control the activities
of a person holding the position;

(4) The level of ownership that the
person will have at the savings and
loan holding company;

(6) The specific nature and cir-
cumstances of the criminal offense.
The question whether a person who was
convicted of a crime or who agreed to
enter into a pretrial diversion or simi-
lar program for a crime was guilty of
that crime is not relevant;

(6) Evidence of rehabilitation; and

(7) Any other relevant factor.

§238.89 Board action.

(a) Approval. The Board will notify an
applicant if an application under this
subpart is approved. An approval by
the Board may include such conditions
as the Board determines to be appro-
priate.

(b) Denial. If Board denies an applica-
tion, the Board will notify an applicant
promptly.

§238.90 Hearings.

(a) Hearing requests. Within 20 days of
the date of issuance of a denial of an
application filed under this subpart, a
savings and loan holding company or a
person whose application the Board has
denied may file a written request dem-
onstrating good cause for a hearing on
the denial.

(b) Board review of hearing request.
The Board will review the hearing re-
quest to determine if the savings and
loan holding company or person has
demonstrated good cause for a hearing

§238.90

on the application. Within 30 days after
the filing of a timely request for a
hearing, the Board will notify the sav-
ings and loan holding company or per-
son in writing of its decision to grant
or deny the hearing request. If the
Board grants the request for a hearing,
it will order a hearing to be com-
menced within 60 days of the issuance
of the notification. Upon the request of
a party, the Board may at its discre-
tion order a later hearing date.

(c) Hearing procedures. The following
procedures apply to hearings under this
subpart.

(1) The hearing shall be held in Wash-
ington, DC, or at another designated
place, before a presiding officer des-
ignated by the Board.

(2) An applicant may elect in writing
to have the matter determined on the
basis of written submissions, rather
than an oral hearing.

(3) The parties to the hearing are En-
forcement Counsel and the applicant.

(4) The provisions of §§263.2, 263.4,
263.6 through 263.12, and 263.16 of this
chapter apply to the hearing.

(5) Discovery is not permitted.

(6) A party may introduce relevant
and material documents and make oral
argument at the hearing.

(7) At the discretion of the presiding
officer, witnesses may be presented
within specified time limits, provided
that a list of witnesses is furnished to
the presiding officer and to all other
parties prior to the hearing. Witnesses
must be sworn, unless otherwise di-
rected by the presiding officer. The pre-
siding officer may ask questions of any
witness. Each party may cross-examine
any witness presented by the opposing
party. The Board will furnish a tran-
script of the proceedings upon an appli-
cant’s request and upon the payment of
the costs of the transcript.

(8) The presiding officer has the
power to administer oaths and affirma-
tions, to take or cause to be taken
depositions of unavailable witnesses,
and to issue, revoke, quash, or modify
subpoenas and subpoenas duces tecum.
If the presentation of witnesses is per-
mitted, the presiding officer may re-
quire the attendance of witnesses from
any state, territory, or other place sub-
ject to the jurisdiction of the United
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States at any location where the pro-
ceeding is being conducted. Witness
fees are paid in accordance with sec-
tion 263.14 of this chapter.

(9) Upon the request of a party, the
record will remain open for five busi-
ness days following the hearing for ad-
ditional submissions to the record.

(10) Enforcement Counsel has the
burden of proving a prima facie case
that a person is prohibited from a posi-
tion under section 19(e) of the FDIA.
The applicant has the burden of proof
on all other matters.

(11) The presiding officer must make
recommendations to the Board, where
possible, within 20 days after the last
day for the parties to submit additions
to the record.

(12) The presiding officer must for-
ward his or her recommendation to the
Board who shall promptly certify the
entire record, including the presiding
officer’s recommendations. The Board’s
certification will close the record.

(d) Decision. After the certification of
the record, the Board will notify the
parties of its decision by issuing an
order approving or denying the applica-
tion.

(1) An approval order will require fi-
delity bond coverage for the position to
the same extent as similar positions
with the savings and loan holding com-
pany. The approval order may include
such other conditions as may be appro-
priate.

(2) A denial order will include a sum-
mary of the relevant factors under
§238.88(b).

Subpart J—Management Official
Interlocks

§238.91 Authority, purpose, and scope.

(a) Authority. This subpart is issued
under the provisions of the Depository
Institution Management Interlocks
Act (Interlocks Act) (12 U.S.C. 3201 et
seq.), as amended.

(b) Purpose. The purpose of the Inter-
locks Act and this subpart is to foster
competition by generally prohibiting a
management official from serving two
nonaffiliated depository organizations
in situations where the management
interlock likely would have an anti-
competitive effect.
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(c) Scope. This subpart applies to
management officials of savings and
loan holding companies, and their af-
filiates.

§238.92 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Affiliate. (1) The term affiliate has
the meaning given in section 202 of the
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by
an individual include shares held by
members of his or her immediate fam-
ily. “Immediate family’’ means spouse,
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses,
whether or not any of their shares are
held in trust.

(2) For purposes of section 202(3)(B) of
the Interlocks Act (12 U.S.C.
3201(3)(B)), an affiliate relationship in-
volving a savings and loan holding
company based on common ownership
does not exist if the Board determines,
after giving the affected persons the
opportunity to respond, that the as-
serted affiliation was established in
order to avoid the prohibitions of the
Interlocks Act and does not represent a
true commonality of interest between
the depository organizations. In mak-
ing this determination, the Board con-
siders, among other things, whether a
person, including members of his or her
immediate family, whose shares are
necessary to constitute the group owns
a nominal percentage of the shares of
one of the organizations and the per-
centage 1is substantially dispropor-
tionate to that person’s ownership of
shares in the other organization.

(b) Area median income means:

(1) The median family income for the
metropolitan statistical area (MSA), if
a depository organization is located in
an MSA; or

(2) The statewide nonmetropolitan
median family income, if a depository
organization is located outside an
MSA.

(c) Community means a city, town, or
village, and contiguous or adjacent cit-
ies, towns, or villages.

(d) Contiguous or adjacent cities, towns,
or villages means cities, towns, or vil-
lages whose borders touch each other
or whose borders are within 10 road
miles of each other at their closest
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