
340 

23 CFR Ch. I (4–1–21 Edition) § 645.213 

§ 645.213 Use and occupancy agree-
ments (permits). 

The written arrangements, generally 
in the form of use and occupancy 
agreements setting forth the terms 
under which the utility is to cross or 
otherwise occupy the highway right-of- 
way, must include or incorporate by 
reference: 

(a) The transportation department 
standards for accommodating utilities. 
Since all of the standards will not be 
applicable to each individual utility in-
stallation, the use and occupancy 
agreement must, as a minimum, de-
scribe the requirements for location, 
construction, protection of traffic, 
maintenance, access restriction, and 
any special conditions applicable to 
each installation. 

(b) A general description of the size, 
type, nature, and extent of the utility 
facilities being located within the 
highway right-of-way. 

(c) Adequate drawings or sketches 
showing the existing and/or proposed 
location of the utility facilities within 
the highway right-of-way with respect 
to the existing and/or planned highway 
improvements, the traveled way, the 
right-of-way lines and, where applica-
ble, the control of access lines and ap-
proved access points. 

(d) The extent of liability and respon-
sibilities associated with future adjust-
ment of the utilities to accommodate 
highway improvements. 

(e) The action to be taken in case of 
noncompliance with the transportation 
department’s requirements. 

(f) Other provisions as deemed nec-
essary to comply with laws and regula-
tions. 

(Approved by the Office of Management and 
Budget under control number 2125–0522) 

§ 645.215 Approvals. 
(a) Each State transportation depart-

ment shall submit a statement to the 
FHWA on the authority of utilities to 
use and occupy the right-of-way of 
State highways, the State transpor-
tation department’s power to regulate 
such use, and the policies the State 
transportation department employs or 
proposes to employ for accommodating 
utilities within the right-of-way Fed-
eral-aid highways under its jurisdic-

tion. Statements previously submitted 
and approved by the FHWA need not be 
resubmitted provided the statement 
adequately addresses the requirements 
of this part. When revisions are deemed 
necessary the changes to the pre-
viously approved statement may be 
submitted separately to the FHWA for 
approval. The State transportation de-
partment shall include similar infor-
mation on the use and occupancy of 
such highways by private lines where 
permitted. The State shall identify 
those areas, if any, of Federal-aid high-
ways within its borders where the 
State transportation department is 
without legal authority to regulate use 
by utilities. The statement shall ad-
dress the nature of the formal agree-
ments with local officials required by 
§ 645.209(g) of this part. It is expected 
that the statements required by this 
part or necessary revisions to pre-
viously submitted and approved state-
ments will be submitted to FHWA 
within 1 year of the effective date of 
this regulation. 

(b) Upon determination by the FHWA 
that a State transportation depart-
ment’s policies satisfy the provisions of 
23 U.S.C. 109, 111, and 116, and 23 CFR 
1.23 and 1.27, and meet the require-
ments of this regulation, the FHWA 
will approve their use on Federal-aid 
highway projects in that State 

(c) Any changes, additions or dele-
tions the State transportation depart-
ment proposes to the approved policies 
are subject to FHWA approval. 

(d) When a utility files a notice or 
makes an individual application or re-
quest to a STD to use or occupy the 
right-of-way of a Federal-aid highway 
project, the STD is not required to sub-
mit the matter to the FHWA for prior 
concurrence, except when the proposed 
installation is not in accordance with 
this regulation or with the STD’s util-
ity accommodation policy approved by 
the FHWA for use on Federal-aid high-
way projects. 

(e) The State transportation depart-
ment’s practices under the policies or 
agreements approved under § 645.215(b) 
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of this part shall be periodically re-
viewed by the FHWA. 

(Information collection requirements in 
paragraph (a) were approved by the Office of 
Management and Budget under control num-
ber 2125–0514) 

[50 FR 20354, May 15, 1985, as amended at 53 
FR 2834, Feb. 2, 1988; 60 FR 34851, July 5, 1995; 
65 FR 70312, Nov. 22, 2000] 
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APPENDIX TO SUBPART B OF PART 646—HORI-

ZONTAL AND VERTICAL CLEARANCE PROVI-
SIONS FOR OVERPASS AND UNDERPASS 
STRUCTURES 

AUTHORITY: 23 U.S.C. 109(e), 120(c), 130, 
133(d)(1), and 315; 49 CFR 1.48(b). 

Subpart A—Railroad-Highway 
Insurance Protection 

SOURCE: 39 FR 36474, Oct. 10, 1974, unless 
otherwise noted. 

§ 646.101 Purpose. 
The purpose of this part is to pre-

scribe provisions under which Federal 
funds may be applied to the costs of 
public liability and property damage 
insurance obtained by contractors (a) 
for their own operations, and (b) on be-
half of railroads on or about whose 
right-of-way the contractors are re-
quired to work in the construction of 

highway projects financed in whole or 
in part with Federal funds. 

§ 646.103 Application. 
(a) This part applies: 
(1) To a contractors’ legal liability 

for bodily injury to, or death of, per-
sons and for injury to, or destruction 
of, property. 

(2) To the liability which may attach 
to railroads for bodily injury to, or 
death of, persons and for injury to, or 
destruction of, property. 

(3) To damage to property owned by 
or in the care, custody or control of the 
railroads, both as such liability or 
damage may arise out of the contrac-
tor’s operations, or may result from 
work performed by railroads at or 
about railroad rights-of-way in connec-
tion with projects financed in whole or 
in part with Federal funds. 

(b) Where the highway construction 
is under the direct supervision of the 
Federal Highway Administration 
(FHWA), all references herein to the 
State shall be considered as references 
to the FHWA. 

§ 646.105 Contractor’s public liability 
and property damage insurance. 

(a) Contractors may be subject to li-
ability with respect to bodily injury to 
or death of persons, and injury to, or 
destruction of property, which may be 
suffered by persons other than their 
own employees as a result of their op-
erations in connection with construc-
tion of highway projects located in 
whole or in part within railroad right- 
of-way and financed in whole or in part 
with Federal funds. Protection to cover 
such liability of contractors shall be 
furnished under regular contractors’ 
public liability and property damage 
insurance policies issued in the names 
of the contractors. Such policies shall 
be so written as to furnish protection 
to contractors respecting their oper-
ations in performing work covered by 
their contract. 

(b) Where a contractor sublets a part 
of the work on any project to a subcon-
tractor, the contractor shall be re-
quired to secure insurance protection 
in his own behalf under contractor’s 
public liability and property damage 
insurance policies to cover any liabil-
ity imposed on him by law for damages 
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