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§1.414(c)-3

ABC Partnership, DEF Partnership, and X
Corporation are members of the same com-
bined group of trades or businesses under
common control.

[T.D. 8179, 53 FR 6606, Mar. 2, 1988, as amend-
ed by T.D. 8540, 59 FR 30102, June 10, 1994]

§1.414(c)-3 Exclusion of certain inter-
esti or stock in determining con-
trol.

(a) In general. For purposes of
§1.414(c)-2 (b)(2)(i) and (c)(2), the term
“interest’ and the term ‘‘stock’ do not
include an interest which is treated as
not outstanding under paragraph (b) of
this section in the case of a parent-sub-
sidiary group of trades or businesses
under common control or under para-
graph (c) of this section in the case of
a brother-sister group of trades or busi-
nesses under common control. In addi-
tion, the term ‘‘stock’ does not include
treasury stock or nonvoting stock
which is limited and preferred as to
dividends. For definitions of certain
terms used in this section, see para-
graph (d) of this section.

(b) Parent-subsidiary group of trades or
businesses under common control—(1) In
general. If an organization (hereinafter
in this section referred to as ‘‘parent
organization’) owns (within the mean-
ing of paragraph (b)(2) of this section)—

(i) In the case of a corporation, 50
percent or more of the total combined
voting power of all classes of stock en-
titled to vote or 50 percent or more of
the total value of shares of all classes
of stock of such corporation.

(ii) In the case of a trust or an estate,
an actuarial interest (within the mean-
ing of §1.414(c)-2(b)(2)(ii)) of 50 percent
or more of such trust or estate, and

(iii) In the case of a partnership, 50
percent or more of the profits or cap-
ital interest of such partnership, then
for purposes of determining whether
the parent organization or such other
organization (hereinafter in this sec-
tion referred to as ‘‘subsidiary organi-
zation’’) is a member of a parent-sub-
sidiary group of trades or businesses
under common control, an interest in
such subsidiary organization excluded
under paragraph (b) (3), (4), (5), or (6) of
this section shall be treated as not out-
standing.

(2) Ownership. For purposes of para-
graph (b)(1) of this section, a parent or-
ganization shall be considered to own
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an interest in or stock of another orga-
nization which it owns directly or indi-
rectly with the application of §1.414(c)—
4(b)(1) and—

(i) In the case of a parent organiza-
tion which is a partnership, a trust, or
an estate, with the application of para-
graphs (b) (2), (3), and (4) of §1.414(c)-4,
and

(ii) In the case of a parent organiza-
tion which is a corporation, with the
application of §1.414(c)-4(b)(4).

(3) Plan of deferred compensation. An
interest which is an interest in or
stock of the subsidiary organization
held by a trust which is part of a plan
of deferred compensation (within the
meaning of section 406(a)(3) and the
regulations thereunder) for the benefit
of the employees of the parent organi-
zation or the subsidiary organization
shall be excluded.

(4) Principal owners, officers, etc. An
interest which is an interest in or
stock of the subsidiary organization
owned (directly and with the applica-
tion of §1.414(c)-4) by an individual who
is a principal owner, officer, partner, or
fiduciary of the parent organization
shall be excluded.

(5) Employees. An interest which is an
interest in or stock of the subsidiary
organization owned (directly and with
the application of §1.414(c)-4) by an em-
ployee of the subsidiary organization
shall be excluded if such interest or
such stock is subject to conditions
which substantially restrict or limit
the employee’s right (or if the em-
ployee constructively owns such inter-
est or such stock, the direct or record
owner’s right) to dispose of such inter-
est or such stock and which run in
favor of the parent or subsidiary orga-
nization.

(6) Controlled exempt organization. An
interest which is an interest in or
stock of the subsidiary organization
shall be excluded if owned (directly and
with the application of §1.414(c)-4) by
an organization (other than the parent
organization):

(i) To which section 501 (relating to
certain educational and charitable or-
ganizations which are exempt from
tax) applies, and
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(ii) Which is controlled directly or in-
directly (within the meaning of para-
graph (d)(7) of this section) by the par-
ent organization or subsidiary organi-
zation, by an individual, estate, or
trust that is a principal owner of the
parent organization, by an officer,
partner, or fiduciary of the parent or-
ganization, or by any combination
thereof.

(c) Brother-sister group of trades or
businesses under common control—(1) In
general. If five or fewer persons (herein-
after in this section referred to as
“‘common owners’’) who are individ-
uals, estates, or trusts own (directly
and with the application of §1.414(c)-
4)—

(i) In the case of a corporation, 50
percent or more of the total combined
voting power of all classes of stock en-
titled to vote or 50 percent or more of
the total value of shares of all classes
of stock or such corporation,

(ii) In the case of a trust or an estate,
an actuarial interest (within the mean-
ing of §1.414(c)-2(b)(2)(ii)) of 50 percent
or more of such trust or estate, and

(iii) In the case of a partnership, 50
percent or more of the profits or cap-
ital interest of such partnership, then
for purposes of determining whether
such organization is a member of a
brother-sister group of trades or busi-
nesses under common control, an inter-
est in such organization excluded under
paragraph (c) (2), (3), or (4) of this sec-
tion shall be treated as not out-
standing.

(2) Exempt employees’ trust. An inter-
est which is an interest in or stock of
such organization held by an employ-
ees’ trust described in section 401(a)
which is exempt from tax under section
501(a) shall be excluded if such trust is
for the benefit of the employees of such
organization.

(3) Employees. An interest which is an
interest in or stock of such organiza-
tion owned (directly and with the ap-
plication of §1.414(c)-4) by an employee
of such organization shall be excluded
if such interest or stock is subject to
conditions which run in favor of a com-
mon owner of such organization or in
favor of such organization and which
substantially restrict or limit the em-
ployee’s right (or if the employee con-
structively owns such interest or
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stock, the direct or record owner’s
right) to dispose of such interest or
stock.

(4) Controlled erempt organization. An
interest which is an interest in or
stock of such organization shall be ex-
cluded if owned (directly and with the
application of §1.414(c)-4) by an organi-
zation:

(i) To which section 501(c)(3) (relating
to certain educational and charitable
organizations which are exempt from
tax) applies, and

(ii) Which is controlled directly or in-
directly (within the meaning of para-
graph (d)(7) of this section) by such or-
ganization, by an individual, estate, or
trust that is a principal owner of such
organization, by an officer, partner, or
fiduciary of such organization, or by
any combination thereof.

(d) Definitions—(1) Employee. For pur-
poses of this section, the term ‘‘em-
ployee” has the same meaning such
term is given in section 3306(i) of the
Code (relating to definitions for pur-
poses of the Federal Unemployment
Tax Act).

(2) Principal owner. For purposes of
this section, the term ‘‘principal
owner’”’ means a person who owns (di-
rectly and with the application of
§1.414(c)>-4)—

(i) In the case of a corporation, 5 per-
cent or more of the total combined vot-
ing power of all classes of stock enti-
tled to vote in such corporation or 5
percent of more of the total value of
shares of all classes of stock of such
corporation;

(ii) In the case of a trust or estate, an
actuarial interest of 5 percent or more
of such trust or estate; or

(iii) In the case of a partnership, 5
percent or more of the profits or cap-
ital interest of such partnership.

(3) Officer. For purposes of this sec-
tion, the term ‘‘officer’” includes the
president, vice-presidents, general
manager, treasurer, secretary, and
comptroller of a corporation, and any
other person who performs duties cor-
responding to those normally per-
formed by persons occupying such posi-
tions.

(4) Partner. For purposes of this sec-
tion, the term ‘‘partner’” means any
person defined in section 7701(a)(2) (re-
lating to definitions of partner).
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(5) Fiduciary. For purposes of this
section and §1.414(c)-4, the term ‘‘fidu-
ciary” has the same meaning as such
term is given in section 7701(a)(6) and
the regulations thereunder.

(6) Substantial conditions. (i) In gen-
eral. For purposes of this section, an in-
terest in or stock of an organization is
subject to conditions which substan-
tially restrict or limit the right to dis-
pose of such interest or stock and
which run in favor of another person if
the condition extends directly or indi-
rectly to such person preferential
rights with respect to the acquisition
of the direct owner’s (or the record
owner’s) interest or stock. For a condi-
tion to be in favor of another person it
is not necessary that such person be
extended a discriminatory concession
with respect to price. A right of first
refusal with respect to an interest or
stock in favor of another person is a
condition which substantially restricts
or limits the direct or record owner’s
right of disposition which runs in favor
of such person. Further, any legally en-
forceable condition which prohibits the
direct or record owner from disposing
of his or her interest or stock without
the consent of another person will be
considered to be a substantial limita-
tion running in favor of such person.

(i1) Special rule. For purposes of para-
graph (c)(3) of this section only, if a
condition which restricts or limits an
employee’s right (or direct or record
owner’s right) to dispose of his or her
interest or stock also applies to the in-
terest or stock in such organization
held by a common owner pursuant to a
bonafide reciprocal purchase arrange-
ment, such condition shall not be
treated as a substantial limitation or
restriction. An example of a reciprocal
purchase arrangement is an agreement
whereby a common owner and the em-
ployee are given a right of first refusal
with respect to stock of the employer
corporation owned by the other party.
If, however, the agreement also pro-
vides that the common owner has the
right to purchase the stock of the em-
ployer corporation owned by the em-
ployee in the event the corporation
should discharge the employee for rea-
sonable cause, the purchase arrange-
ment would not be reciprocal within
the meaning of this subdivision.
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(7) Control. For purposes of para-
graphs (b)(6) and (c)(4) of this section,
the term ‘‘control” means control in
fact. The determination of whether
there exists control in fact will depend
upon all of the facts and circumstances
of each case, without regard to whether
such control is legally enforceable and
irrespective of the method by which
such control is exercised or exer-
cisable.

(e) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. ABC Partnership owns 70 per-
cent of the capital interest and of the profits
interest in the DEF Partnership. The re-
maining capital interest and profits interest
in DEF is owned as follows: 4 percent by A (a
general partner in ABC), and 26 percent by D
(a limited partner in ABC). ABC satisfies the
b50-percent capital interest or profits interest
ownership requirement of paragraph
(b)(1)(iii) of this section with respect to DEF.
Since A and D are partners of ABC, under
paragraph (b)(4) of this section the capital
and profits interests in DEF owned by A and
D are treated as not outstanding for purposes
of determining whether ABC and DEF are
members of a parent-subsidiary group of
trades or businesses under common control
under §1.414 (c)-2(b). Thus, ABC is considered
to own 100 percent (70 + 70) of the capital in-
terest and profits interest in DEF. Accord-
ingly, ABC and DEF are members of a par-
ent-subsidiary group of trades or businesses
under common control.

Example 2. Assume the same facts as in ex-
ample (1) and assume further that A owns 15
shares of the 100 shares of the only class of
stock of S Corporation and DEF Partner-ship
owns 75 shares of such stock. ABC satisfies
the 50 percent stock requirement of para-
graph (b)(1)(i) of this section with respect to
S since ABC is considered as owning 52.5 per-
cent (70 percent x 75 percent) of the S stock
with the application of §1.414 (c)-4(b)(2).
Since A is a partner of ABC, the S stock
owned by A is treated as not outstanding for
purposes of determining whether S is a mem-
ber of a parent-subsidiary group of trades or
businesses under common control. Thus,
DEF Partnership is considered to own stock
possessing 88.2 percent (75 + 85) of the voting
power and value of the S stock. Accordingly,
ABC Partnership, DEF Partnership, and S
Corporation are members of a parent-sub-
sidiary group of trades or businesses under
common control.

Example 3. ABC Partnership owns 60 per-
cent of the only class of stock of Corporation
Y. D, the president of Y, owns the remaining
40 percent of the stock of Y. D has agreed
that if she offers her stock in Y for sale she
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will first offer the stock to ABC at a price
equal to the fair market value of the stock
on the first date the stock is offered for sale.
Since D is an employee of Y within the
meaning of section 3306(i) of the Code and
her stock in Y is subject to a condition
which substantially restricts or limits her
right to dispose of such stock and runs in
favor of ABC Partnership, under paragraph
(b)(5) of this section such stock is treated as
not outstanding for purposes of determining
whether ABC and Y are members of a parent-
subsidiary group of trades or businesses
under common control. Thus, ABC Partner-
ship is considered to own stock possessing
100 percent of the voting power and value of
the stock of Y. Accordingly, ABC Partner-
ship and Y Corporation are members of a
parent-subsidiary group of trades or busi-
nesses under common control. The result
would be the same if D’s husband, instead of
D, owned directly the 40 percent stock inter-
est in Y and such stock was subject to a
right of first refusal running in favor of ABC
Partnership.

(f) Exception—(1) In general. If an in-
terest in an organization (including
stock of a corporation) is owned by a
person directly or with the application
of the rules of paragraph (b) of §1.414
(c)-4 and such ownership results in the
membership of that organization in a
group of two or more trades or busi-
nesses under common control for any
period, then the interest will not be
treated as an excluded interest under
paragraph (b) or (c¢) of this section if
the result of applying such provisions
is that the organization is not a mem-
ber of a group of two or more trades or
businesses under common control for
the period.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. Corporation P owns directly 50 of
the 100 shares of the only class of stock of
corporation S. A, an officer of P, owns di-
rectly 30 shares of S stock which P has an
option to acquire. If, under paragraph (b)(4)
of this section, the 30 shares owned directly
by A are treated as not outstanding, P would
be treated as owning stock possessing only 71
percent (50/70) of the total voting power and
value of S stock, and S should not be a mem-
ber of a parent-subsidiary group of trades or
businesses under common control. However,
because the 30 shares owned by A that P has
an option to purchase are considered as
owned by P under paragraph (b)(2) of this
section, and that ownership plus P’s direct
ownership of 50 shares result in S’s member-
ship in a parent-subsidiary group of trades or
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businesses under common control for 1985,
the provisions of this paragraph apply.
Therefore, A’s stock is not treated as an ex-
cluded interest and S is a member of a par-
ent-subsidiary group consisting of P and S.
[T.D. 8179, 563 FR 6607, Mar. 2, 1988; 53 FR 8302,
Mar. 14, 1988]

§1.414(c)-4 Rules
ownership.

(a) In general. In determining the
ownership of an interest in an organi-
zation for purposes of §1.414(c)-2 and
§1.414(c)-3, the constructive ownership
rules of paragraph (b) of this section
shall apply, subject to the operating
rules contained in paragraph (c). For
purposes of this section the term ‘‘in-
terest’” means: in the case of a corpora-
tion, stock; in the case of a trust or es-
tate, an actuarial interest; in the case
of a partnership, an interest in the
profits or capital; and in the case of a
sole proprietorship, the proprietorship.

(b) Constructive ownership—(1) Op-
tions. If a person has an option to ac-
quire any outstanding interest in an
organization, such interest shall be
considered as owned by such person.
For this purpose, an option to acquire
an option, and each one of a series of
such options shall be considered as an
option to acquire such interest.

(2) Attribution from partnerships—@i)
General. An interest owned, directly or
indirectly, by or for a partnership shall
be considered as owned by any partner
having an interest of 5 percent or more
in either the profits or capital of the
partnership in proportion to such part-
ner’s interest in the profits or capital,
whichever such proportion is greater.

(ii) Example. The provisions of para-
graph (b)(2)(i) of this section may be il-
lustrated by the following example:

for determining

Example. A, B, and C, unrelated individ-
uals, are partners in the ABC Partnership.
The partners’ interest in the capital and
profits of ABC are as follows:

(IN PERCENT)

Partner Capital Profits
AL 36 25
B .. 60 71
C . 4 4

The ABC Partnership owns the entire out-
standing stock (100 shares) of X Corporation.
Under paragraph (b)(2)(i) of this section, A is
considered to own the stock of X owned by
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