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§205.23

representation cannot be arranged, the
employee should appear at the time
and place set forth in the subpoena un-
less advised otherwise by the General
Counsel. If legal counsel cannot appear
on behalf of the employee, the em-
ployee should produce a copy of these
rules and state that the General Coun-
sel has advised the employee not to
provide the requested testimony or to
produce the requested document. If a
court (or other legal authority) rules
that the demand in the subpoena must
be complied with, the employee shall
respectfully decline to comply with the
demand, citing United States ex
rel.Touhy v. Ragen, 340 U.S. 462 (1951).

[69 FR 39334, June 30, 2004, as amended at 73
FR 37840, July 2, 2008; 82 FR 9365, Feb. 6, 2017]

§205.23 Scope of testimony.

(a)(1) If a Copyright Office employee
is authorized to give testimony in a
legal proceeding, the testimony, if oth-
erwise proper, shall be limited to facts
within the personal knowledge of the
Office employee. An Office employee is
prohibited from giving expert testi-
mony, or opinion, answering hypo-
thetical or speculative questions, or
giving testimony with respect to sub-
ject matter which is privileged. If an
Office employee is authorized to testify
in connection with his or her involve-
ment or assistance in a proceeding or
matter before the Office, that em-
ployee is further prohibited from giv-
ing testimony in response to an inquiry
about the bases, reasons, mental proc-
esses, analyses, or conclusions of that
employee in the performance of his or
her official functions.

(2) The General Counsel may author-
ize an employee to appear and give ex-
pert testimony or opinion testimony
upon the showing, pursuant to §205.3 of
this part, that exceptional cir-
cumstances warrant such testimony
and that the anticipated testimony
will not be adverse to the interest of
the Copyright Office or the United
States.

(b) If an Office employee is author-
ized to testify, the employee will gen-
erally be prohibited from providing tes-
timony in response to questions which
seek, for example:

(1) To elicit information about the
employee’s:
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(i) Qualifications to examine or oth-
erwise consider a particular copyright
application.

(ii) Usual practice or whether the em-
ployee followed a procedure set out in
any Office manual of practice in a par-
ticular case.

(iii) Consultation with another Office
employee.

(iv) Familiarity with:

(A) Preexisting works that are simi-
lar.

(B) Registered works, works sought
to be registered, a copyright applica-
tion, registration, denial of registra-
tion, or request for reconsideration.

(C) Copyright law or other law.

(D) The actions of another Office em-
ployee.

(v) Reliance on particular facts or ar-
guments.

(2) To inquire into the manner in and
extent to which the employee consid-
ered or studied material in performing
the function.

(3) To inquire into the bases, reasons,
mental processes, analyses, or conclu-
sions of that Office employee in per-
forming the function.

(c) In exceptional circumstances, the
General Counsel may waive the limita-
tions set forth in paragraph (b) of this
section pursuant to §205.3.

[69 FR 39334, June 30, 2004, as amended at 82
FR 9365, Feb. 6, 2017]
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Subpart A—Royalties and State-
ments of Account Under Non-
Blanket Compulsory License

SOURCE: 79 FR 56206, Sept. 18, 2014. Redesig-
nated at 85 FR 58143, Sept. 17, 2020.

§210.1 General.

This subpart prescribes rules for the
payment of royalties and the prepara-
tion and service of statements of ac-
count under the compulsory license for
the making and distribution of
phonorecords of nondramatic musical
works, including by means of a digital
phonorecord delivery, pursuant to 17
U.S.C. 115 and the rates and terms in
part 385 of this title. Rules governing
notices of intention to obtain a com-

§210.2

pulsory license for making and distrib-
uting phonorecords of nondramatic
musical works are located in §201.18.
On and after the license availability
date, this subpart shall not apply with
respect to any digital phonorecord de-
livery made pursuant to the compul-
sory license unless such digital phono-
record delivery is made by a record
company under an individual download
license under 17 U.S.C. 115(b)(3), which
must be reported and paid for in ac-
cordance with §210.11; that is, this sub-
part shall not apply where a digital
music provider reports and pays royal-
ties under a blanket license under 17
U.S.C. 115(d)(4)(A)({).

[79 FR 56206, Sept. 18, 2014, as amended at 83
FR 63065, Dec. 7, 2018. Redesignated and
amended at 85 FR 58143, Sept. 17, 2020]

§210.2 Definitions.

As used in this subpart:

(a) A Monthly Statement of Account or
Monthly Statement is a statement ac-
companying monthly royalty pay-
ments identified in 17 U.S.C.
115(c)(2)(I), and required by that sec-
tion to be filed under the compulsory
license to make and distribute
phonorecords of nondramatic musical
works, including by means of a digital
phonorecord delivery.

(b) An Annual Statement of Account or
Annual Statement is a statement identi-
fied in 17 U.S.C 115(c)(2)(I), and required
by that section to be filed under the
compulsory license to make and dis-
tribute phonorecords of nondramatic
musical works, including by means of a
digital phonorecord delivery. Such
term, when used in this rule, includes
an Amended Annual Statement of Ac-
count filed pursuant to §210.7(d)(2)(iii).

(c) A digital phonorecord delivery
means each individual delivery of a
phonorecord by digital transmission of
a sound recording that results in a spe-
cifically identifiable reproduction by
or for any transmission recipient of a
phonorecord of that sound recording,
regardless of whether the digital trans-
mission is also a public performance of
the sound recording or any musical
work embodied therein. The reproduc-
tion of the phonorecord must be suffi-
ciently permanent or stable to permit
it to be perceived, reproduced, or other-
wise communicated for a period of
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more than transitory duration. Such a
phonorecord may be permanent or it
may be made available to the trans-
mission recipient for a limited period
of time or for a specified number of
performances. A digital phonorecord
delivery includes all phonorecords that
are made for the purpose of making the
digital phonorecord delivery. A digital
phonorecord delivery does not include
any transmission that did not result in
a specifically identifiable reproduction
of the entire product being trans-
mitted, and for which the distributor
did not charge, or fully refunded, any
monies that would otherwise be due for
the relevant transmission. Notwith-
standing the foregoing, a permanent
download, a limited download, or an
interactive stream, as defined in 17
U.S.C. 115(e), is a digital phonorecord
delivery. A digital phonorecord deliv-
ery does not include the digital trans-
mission of sounds accompanying a mo-
tion picture or other audiovisual work
as defined in 17 U.S.C. 101.

(d) Ringtone shall have the meaning
given in §385.2 of this title.

(e) The term copyright owner, in the
case of any work having more than one
copyright owner, means any one of the
CO-OwWners.

(f) A compulsory licensee is a person or
entity exercising the compulsory li-
cense to make and distribute
phonorecords of nondramatic musical
works as provided under 17 U.S.C. 115,
including by means of a digital phono-
record delivery.

(g) A phonorecord is considered dis-
tributed if the compulsory licensee has
voluntarily and permanently parted
with possession of the phonorecord,
which shall occur as follows:

(1) In the case of physical
phonorecords relinquished from posses-
sion for purposes other than sale, at
the time at which the compulsory li-
censee actually first parts with posses-
sion;

(2) In the <case of physical
phonorecords relinquished from posses-
sion for purposes of sale without a
privilege of returning unsold
phonorecords for credit or exchange, at
the time at which the compulsory li-
censee actually first parts with posses-
sion;
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3) In the case of physical
phonorecords relinquished from posses-
sion for purposes of sale accompanied
by a privilege of returning unsold
phonorecords for credit or exchange:

(i) At the time when revenue from a
sale of the phonorecord is ‘‘recognized”
by the compulsory licensee; or

(ii) Nine months from the month in
which the compulsory licensee actually
first parted with possession, whichever
occurs first. For these purposes, a com-
pulsory licensee shall be considered to
“‘recognize’’ revenue from the sale of a
phonorecord when sales revenue would
be recognized in accordance with
GAAP.

(4) In the case of a digital phono-
record delivery, on the date that the
phonorecord is digitally transmitted.

(h) A phonorecord reserve comprises
the number of phonorecords made
under a particular compulsory license,
if any, that have been relinquished
from possession for purposes of sale in
a given month accompanied by a privi-
lege of return, as described in para-
graph (g)(3) of this section, and that
have not been considered distributed
during the month in which the compul-
sory licensee actually first parted with
their possession. The initial number of
phonorecords comprising a phono-
record reserve shall be determined in
accordance with GAAP.

(1) A mnegative reserve balance com-
prises the aggregate number of
phonorecords made under a particular
compulsory license, if any, that have
been relinquished from possession for
purposes of sale accompanied by a
privilege of return, as described in
paragraph (g)(3) of this section, and
that have been returned to the compul-
sory licensee, but because all available
phonorecord reserves have been elimi-
nated, have not been used to reduce a
phonorecord reserve.

(j) GAAP means U.S. Generally Ac-
cepted Accounting Principles, except
that if the U.S. Securities and Ex-
change Commission permits or requires
entities with securities that are pub-
licly traded in the U.S. to employ
International Financial Reporting
Standards, as issued by the Inter-
national Accounting Standards Board,
or as accepted by the Securities and
Exchange Commission if different from
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that issued by the International Ac-
counting Standards Board, in lieu of
Generally Accepted Accounting Prin-
ciples, then an entity may employ
International Financial Reporting
Standards as “GAAP” for purposes of
this subpart.

(k) Any terms not otherwise defined
in this section shall have the meanings
set forth in 17 U.S.C. 115(e).

[79 FR 56206, Sept. 18, 2014, as amended at 83
FR 63065, Dec. 7, 2018. Redesignated at 85 FR
58143, Sept. 17, 2020. Amended at 86 FR 2203,
Jan. 11, 2021]

§210.3 Accounting requirements

where sales revenue is “recog-
nized.”
Where under §210.2(g)(3)(1), revenue

from the sale of phonorecords is ‘‘rec-
ognized” during any month after the
month in which the compulsory 1li-
censee actually first parted with their
possession, said compulsory licensee
shall reduce particular phonorecord re-
serves by the number of phonorecords
for which revenue is being ‘‘recog-
nized,”’ as follows:

(a) If the number of phonorecords for
which revenue is being ‘‘recognized’ is
smaller than the number of
phonorecords comprising the earliest
eligible phonorecord reserve, this pho-
norecord reserve shall be reduced by
the number of phonorecords for which
revenue is being ‘‘recognized.” Subject
to the time limitations of
§210.2(2)(3)(ii), the number of
phonorecords remaining in this reserve
shall be available for use in subsequent
months.

(b) If the number of phonorecords for
which revenue is being ‘‘recognized” is
greater than the number of
phonorecords comprising the earliest
eligible phonorecord reserve but less
than the total number of phonorecords
comprising all eligible phonorecord re-
serves, the compulsory licensee shall
first eliminate those phonorecord re-
serves, beginning with the earliest eli-
gible phonorecord reserve and con-
tinuing to the next succeeding phono-
record reserves, that are completely
offset by phonorecords for which rev-
enue is being ‘‘recognized.” Said com-
pulsory licensee shall then reduce the
next succeeding phonorecord reserve by
the number of phonorecords for which

§2104

revenue is being ‘‘recognized’” that
have not been used to eliminate a pho-
norecord reserve. Subject to the time
limitations of §210.2(g)(3)(ii), the num-
ber of phonorecords remaining in this
reserve shall be available for use in
subsequent months.

(c) If the number of phonorecords for
which revenue is being ‘‘recognized”
equals the number of phonorecords
comprising all eligible phonorecord re-
serves, the person or entity exercising
the compulsory license shall eliminate
all of the phonorecord reserves.

(d) Digital phonorecord deliveries
shall not be considered as accompanied
by a privilege of return as described in
§210.2(g)(3), and the compulsory li-
censee shall not take digital phono-
record deliveries into account in estab-
lishing phonorecord reserves.

[79 FR 56206, Sept. 18, 2014. Redesignated at
85 FR 58143, Sept. 17, 2020]

§210.4 Accounting requirements for
offsetting phonorecord reserves
with returned phonorecords.

(a) In the case of a phonorecord that
has been relinquished from possession
for purposes of sale accompanied by a
privilege of return, as described in
§210.2(2)(3), where the phonorecord is
returned to the compulsory licensee for
credit or exchange before said compul-
sory licensee is considered to have
“voluntarily and permanently parted
with possession’ of the phonorecord as
described in §210.2(g), the compulsory
licensee may use such phonorecord to
reduce a ‘‘phonorecord reserve,” as de-
fined in §210.2(h).

(b) In such cases, the compulsory li-
censee shall reduce particular phono-
record reserves by the number of
phonorecords that are returned during
the month covered by the Monthly
Statement of Account in the following
manner:

(1) If the number of phonorecords
that are returned during the month
covered by the Monthly Statement is
smaller than the number comprising
the earliest eligible phonorecord re-
serve, the compulsory licensee shall re-
duce this phonorecord reserve by the
total number of returned phonorecords.
Subject to the time Ilimitations in
§210.2(2)(3)(ii), the number of
phonorecords remaining in this reserve
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shall be available for use in subsequent
months.

(2) If the number of phonorecords
that are returned during the month
covered by the Monthly Statement is
greater than the number of
phonorecords comprising the earliest
eligible phonorecord reserve but less
than the total number of phonorecords
comprising all eligible phonorecord re-
serves, the compulsory licensee shall
first eliminate those phonorecord re-
serves, beginning with the earliest eli-
gible phonorecord reserve, and con-
tinuing to the next succeeding phono-
record reserves, that are completely
offset by returned phonorecords. Said
compulsory licensee shall then reduce
the next succeeding phonorecord re-
serve by the number of returned
phonorecords that have not been used
to eliminate a phonorecord reserve.
Subject to the time Ilimitations in
§210.2(g)(3)(i1), the number of
phonorecords remaining in this reserve
shall be available for use in subsequent
months.

(3) If the number of phonorecords
that are returned during the month
covered by the Monthly Statement is
equal to or is greater than the total
number of phonorecords comprising all
eligible phonorecord reserves, the com-
pulsory licensee shall eliminate all eli-
gible phonorecord reserves. Where said
number is greater than the total num-
ber of phonorecords comprising all eli-
gible phonorecord reserves, said com-
pulsory licensee shall establish a ‘‘neg-
ative reserve balance,”” as defined in
§210.2(1).

(c) Except where a negative reserve
balance exists, a separate and distinct
phonorecord reserve shall be estab-
lished for each month during which the
compulsory licensee relinquishes
phonorecords from possession for pur-
poses of sale accompanied by a privi-
lege of return, as described in
§210.2(2)(3). In accordance with
§210.2(2)(3)(ii), any phonorecord re-
maining in a particular phonorecord
reserve nine months from the month in
which the particular reserve was estab-
lished shall be considered ‘‘distrib-

uted’; at that point, the particular
monthly phonorecord reserve shall
lapse and royalties for the

37 CFR Ch. Il (7-1-21 Edition)

phonorecords remaining in it shall be
paid as provided in §210.6(d)(2).

(d) Where a negative reserve balance
exists, the aggregate total of
phonorecords comprising it shall be ac-
cumulated into a single balance rather
than being separated into distinct
monthly balances. Following the estab-
lishment of a negative reserve balance,
any phonorecords relinquished from
possession by the compulsory licensee
for purposes of sale or otherwise, shall
be credited against such negative bal-
ance, and the negative reserve balance
shall be reduced accordingly. Digital
phonorecord deliveries may be credited
against such negative reserve balance,
but only if such digital phonorecord de-
liveries have the same royalty rate as
physical phonorecords under part 385 of
this title. The nine-month limit pro-
vided in §210.2(g)(3)(ii) shall have no ef-
fect upon a negative reserve balance;
where a negative reserve balance ex-
ists, relinquishment from possession of
a phonorecord by the compulsory li-
censee at any time shall be used to re-
duce such balance, and such phono-
record shall not be considered ‘‘dis-
tributed”’ within the meaning of
§210.2(g).

(e) In no case shall a phonorecord re-
serve be established while a negative
reserve balance is in existence; con-
versely, in no case shall a negative re-
serve balance be established before all
available phonorecord reserves have
been eliminated.

[79 FR 56206, Sept. 18, 2014. Redesignated and
amended at 85 FR 58143, Sept. 17, 2020]

§210.5 Situations in which a compul-
sory licensee is barred from main-
taining reserves.

Notwithstanding any other provi-
sions of this section, in any case where,
within three years before the phono-
record was relinquished from posses-
sion, the compulsory licensee has had
final judgment entered against it for
failure to pay royalties for the repro-
duction of copyrighted music on
phonorecords, or within such period
has been definitively found in any pro-
ceeding involving bankruptcy, insol-
vency, receivership, assignment for the
benefit of creditors, or similar action,
to have failed to pay such royalties,
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that compulsory licensee shall be con-
sidered to have ‘‘permanently parted
with possession” of a phonorecord
made under the license at the time at
which that compulsory licensee actu-
ally first parts with possession. For
these purposes the compulsory licensee
shall include:

(a) In the case of any corporation,
the corporation or any director, officer,
or beneficial owner of twenty-five per-
cent (256%) or more of the outstanding
securities of the corporation;

(b) In all other cases, any entity or
individual owning a beneficial interest
of twenty-five percent (25%) or more in
the entity exercising the compulsory
license.

[79 FR 56206, Sept. 18, 2014, as amended at 82
FR 9365, Feb. 6, 2017. Redesignated at 85 FR
58143, Sept. 17, 2020]

§210.6 Monthly statements of account.

(a) Forms. The Copyright Office does
not provide printed forms for the use of
persons serving Monthly Statements of
Account.

(b) General content. A Monthly State-
ment of Account shall be clearly and
prominently identified as a ‘“‘Monthly
Statement of Account Under Compul-
sory License for Making and Distrib-
uting Phonorecords,” and shall include
a clear statement of the following in-
formation:

(1) The period (month and year) cov-
ered by the Monthly Statement.

(2) The full legal name of the compul-
sory licensee, together with all ficti-
tious or assumed names used by such
person or entity for the purpose of con-
ducting the business of making and dis-
tributing phonorecords.

(3) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
compulsory licensee. A post office box
or similar designation will not be suffi-
cient for this purpose, except where it
is the only address that can be used in
that geographic location.

(4) For each nondramatic musical
work that is owned by the same copy-
right owner being served with the
Monthly Statement and that is em-
bodied in phonorecords covered by the
compulsory license, a detailed state-
ment of all of the information called
for in paragraph (c) of this section.

§210.6

(5) The total royalty payable to the
relevant copyright owner for the
month covered by the Monthly State-
ment, computed in accordance with the
requirements of this section and the
formula specified in paragraph (d) of
this section, including detailed infor-
mation regarding how the royalty was
computed.

(6) The amount of late fees, if appli-
cable, included in the payment associ-
ated with the Monthly Statement.

(7) In any case where the compulsory
licensee falls within the provisions of
§210.5, a clear description of the action
or proceeding involved, including the
date of the final judgment or definitive
finding described in that section.

(8) Detailed instructions on how to
request records of any promotional or
free trial uses of the copyright owner’s
works that are required to be main-
tained or provided under applicable
provisions of part 385 of this title, or
any other provisions, including, where
applicable, records required to be
maintained or provided by any third
parties that were authorized by the
compulsory licensee to engage in such
uses during any part of the month. If
this information is provided, Monthly
Statements need not reflect
phonorecords subject to any pro-
motional or free trial royalty rate of
zero that may be provided in part 385 of
this title.

(c) Specific content of monthly state-
ments—(1) Accounting of phonorecords
subject to a cents rate royalty structure.
The information called for by para-
graph (b)(4) of this section shall, with
respect to each nondramatic musical
work as to which the compulsory li-
censee has made and distributed
phonorecords subject to applicable pro-
visions of part 385 of this title, or any
other provisions, requiring computa-
tion of applicable royalties on a cents-
per-unit basis, include a separate list-
ing of each of the following items of in-
formation:

(i) The number of phonorecords made
during the month covered by the
Monthly Statement.

(ii) The number of phonorecords that,
during the month covered by the
Monthly Statement and regardless of
when made, were either:
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(A) Relinquished from possession for
purposes other than sale;

(B) Relinquished from possession for
purposes of sale without any privilege
of returning unsold phonorecords for
credit or exchange;

(C) Relinquished from possession for
purposes of sale accompanied by a
privilege of returning unsold
phonorecords for credit or exchange;

(D) Returned to the compulsory li-
censee for credit or exchange; or

(E) Placed in a phonorecord reserve
(except that if a negative reserve bal-
ance exists give either the number of
phonorecords added to the negative re-
serve balance, or the number of
phonorecords relinquished from posses-
sion that have been used to reduce the
negative reserve balance).

(iii) The number of phonorecords, re-
gardless of when made, that were relin-
quished from possession during a
month earlier than the month covered
by the Monthly Statement but that,
during the month covered by the
Monthly Statement either have had
revenue from their sale ‘‘recognized”
under §210.2(g)(3)(i), or were comprised
in a phonorecord reserve that lapsed
after nine months under §210.2(g)(3)(ii).

(iv) The per unit statutory royalty
rate applicable to the relevant configu-
ration; and

(v) The total royalty payable for the
month covered by the Monthly State-
ment (i.e., the result in paragraph
(d)(2)(v) of this section) for the item de-
scribed by the set of information called
for, and broken down as required, by
paragraph (c¢)(1) of this section.

(vi) The phonorecord identification
information required by paragraph
(c)(3) of this section.

(2) Accounting of phonorecords subject
to a percentage rate royalty structure.
The information called for by para-
graph (b)(4) of this section shall, with
respect to each nondramatic musical
work as to which the compulsory 1li-
censee has made and distributed
phonorecords subject to applicable pro-
visions of part 385 of this title, or any
other provisions, requiring computa-
tion of applicable royalties on a per-
centage-rate basis, include a detailed
and step-by-step accounting of the cal-
culation of royalties under applicable
provisions of part 385 of this title, suffi-
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cient to allow the copyright owner to
assess the manner in which the Ili-
censee determined the royalty owed
and the accuracy of the royalty cal-
culations, including but not limited to
the following information:

(i) The number of plays, constructive
plays, or other payable units, of the
relevant sound recording for the month
covered by the Monthly Statement for
the relevant offering.

(ii) The total royalty payable for the
month for the item described by the set
of information called for, and broken
down as required, by paragraph (c¢)(3) of
this section (i.e., the per-work royalty
allocation for the relevant sound re-
cording and offering).

(iii) The phonorecord identification
information required by paragraph
(c)(3) of this section.

(3) Identification of phonorecords in
monthly statements. The information re-
quired by this paragraph shall include,
and if necessary shall be broken down
to identify separately, the following:

(i) The title of the nondramatic mu-
sical work subject to compulsory li-
cense.

(ii) A reference number or code iden-
tifying the relevant Notice of Inten-
tion, if the compulsory licensee chose
to include such a number or code on its
relevant Notice of Intention for the
compulsory license.

(iii) The International Standard Re-
cording Code (ISRC) associated with
the relevant sound recording, if known,
and at least one of the following, as ap-
plicable and available for tracking
sales and/or usage:

(A) The catalog number or numbers
and label name or names, associated
with the phonorecords;

(B) The Universal Product Code
(UPC) or similar code used on or asso-
ciated with the phonorecords; or

(C) The sound recording identifica-
tion number assigned by the compul-
sory licensee or a third-party dis-
tributor to the relevant sound record-
ing.

(iv) The names of the principal re-
cording artist or group engaged in ren-
dering the performances fixed on the
phonorecords.

(v) The playing time of the relevant
sound recording, except that playing
time is not required in the case of
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ringtones or licensed activity to which
no overtime adjustment is applicable.

(vi) If the compulsory licensee choos-
es to allocate its payment between co-
owners of the copyright in the nondra-
matic musical work, as described in
paragraph (g)(1) of this section, and
thus pays the copyright owner (or
agent) receiving the statement Iless
than one hundred percent of the appli-
cable royalty, the percentage share
paid.

(vii) The names of the writer or writ-
ers of the nondramatic musical work,
or the International Standard Name
Identifiers (ISNIs) or other unique
identifier of the writer or writers, if
known.

(viii) The International Standard Mu-
sical Work Code (ISWC) or other
unique identifier for the nondramatic
musical work, if known.

(ix) Identification of the relevant
phonorecord configuration (for exam-
ple: compact disc, permanent digital
download, ringtone) or offering (for ex-
ample: limited download, music bun-
dle) for which the royalty was cal-
culated, including, if applicable and ex-
cept for physical phonorecords, the
name of the third-party distributor of
the configuration or offering.

(d) Royalty payment and accounting—
(1) In general. The total royalty called
for by paragraph (b)(5) of this section
shall be computed so as to include
every phonorecord ‘‘distributed’ dur-
ing the month covered by the Monthly
Statement.

(2) Phonorecords subject to a cents rate
royalty structure. For phonorecords sub-
ject to applicable provisions of part 385
of this title, or any other provisions,
requiring computation of applicable
royalties on a cents-per-unit basis, the
amount of the royalty payment shall
be calculated as follows:

(i) Step 1: Compute the number of
phonorecords shipped for sale with a
privilege of return. This is the total of
phonorecords that, during the month
covered by the Monthly Statement,
were relinquished from possession by
the compulsory licensee, accompanied
by the privilege of returning unsold
phonorecords to the compulsory Ili-
censee for credit or exchange. This
total does not include:

§210.6

(A) Any phonorecords relinquished
from possession by the compulsory li-
censee for purposes of sale without the
privilege of return; and

(B) Any phonorecords relinquished
from possession for purposes other
than sale.

(i1) Step 2: Subtract the number of
phonorecords reserved. This involves de-
ducting, from the subtotal arrived at in
Step 1, the number of phonorecords
that have been placed in the phono-
record reserve for the month covered
by the Monthly Statement. The num-
ber of phonorecords reserved is deter-
mined by multiplying the subtotal
from Step 1 by the percentage reserve
level established under GAAP. This
step should be skipped by a compulsory
licensee barred from maintaining re-
serves under §210.5.

(iii) Step 3: Add the total of all
phonorecords that were shipped during
the month and were not counted in Step 1.
This total is the sum of two figures:

(A) The number of phonorecords that,
during the month covered by the
Monthly Statement, were relinquished
from possession by the compulsory li-
censee for purposes of sale, without the
privilege of returning unsold
phonorecords to the compulsory 1li-
censee for credit or exchange; and

(B) The number of phonorecords re-
linquished from possession by the com-
pulsory licensee, during the month cov-
ered by the Monthly Statement, for
purposes other than sale.

(iv) Step 4: Make any necessary adjust-
ments for sales revenue ‘‘recognized,’’
lapsed reserves, or reduction of megative
reserve balance during the month. If nec-
essary, this step involves adding to or
subtracting from the subtotal arrived
at in Step 3 on the basis of three pos-
sible types of adjustments:

(A) Sales revenue ‘‘recognized.” If, in
the month covered by the Monthly
Statement, the compulsory licensee
“‘recognized” revenue from the sale of
phonorecords that had been relin-
quished from possession in an earlier
month, the number of such
phonorecords is added to the Step 3
subtotal.

(B) Lapsed reserves. If, in the month
covered by the Monthly Statement,
there are any phonorecords remaining
in the phonorecord reserve for the
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ninth previous month (that is, any pho-
norecord reserves from the ninth pre-
vious month that have not been offset
under FOFI, the first-out-first-in ac-
counting convention, by actual returns
during the intervening months), the re-
serve lapses and the number of
phonorecords in it is added to the Step
3 subtotal.

(C) Reduction of megative reserve bal-
ance. If, in the month covered by the
Monthly Statement, the aggregate re-
serve balance for all previous months is
a negative amount, the number of
phonorecords relinquished from posses-
sion by the compulsory licensee during
that month and used to reduce the neg-
ative reserve balance is subtracted
from the Step 3 subtotal.

(v) Step 5: Multiply by the statutory
royalty rate. The total monthly royalty
payment is obtained by multiplying
the subtotal from Step 3, as adjusted if
necessary by Step 4, by the statutory
royalty rate set forth in applicable pro-
visions of part 385 of this title.

(3) Phonorecords subject to a percentage
rate royalty structure. For phonorecords
subject to applicable provisions of part
385 of this title, or any other provi-
sions, requiring computation of appli-
cable royalties on a percentage-rate
basis, the amount of the royalty pay-
ment shall be calculated as provided in
applicable provisions of part 385 of this
title. The calculations shall be made in
good faith and on the basis of the best
knowledge, information, and belief of
the licensee at the time payment is
due, and subject to the additional ac-
counting and certification require-
ments of 17 U.S.C. 115(c)(2)(I) and this
section. The following additional provi-
sions shall also apply:

(i) A licensee may, in cases where the
final public performance royalty has
not yet been determined, compute the
public performance royalty component
based on the interim public perform-
ance royalty rate, if established; or al-
ternatively, on a reasonable estimation
of the expected royalties to be paid in
accordance with GAAP. Royalty pay-
ments based on anticipated payments
or interim public performance royalty
rates must be reconciled on the Annual
Statement of Account, or by complying
with §210.7(d)(2)(iii) governing Amend-
ed Annual Statements of Account.
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(ii) When calculating the per-work
royalty allocation for each work, as de-
scribed in applicable provisions of part
385 of this title, an actual or construc-
tive per-play allocation is to be cal-
culated to at least the hundredth of a
cent (i.e., to at least four decimal
places).

(e) Clear statements. The information
required by paragraphs (b) and (c) of
this section requires intelligible, leg-
ible, and unambiguous statements in
the Monthly Statements of Account
without incorporation of facts or infor-
mation contained in other documents
or records.

(f) Certification. (1) Each Monthly
Statement of Account shall be accom-
panied by:

(i) The printed or typewritten name
of the person who is signing and certi-
fying the Monthly Statement of Ac-
count.

(ii) A signature, which in the case of
a compulsory licensee that is a cor-
poration or partnership, shall be the
signature of a duly authorized officer
of the corporation or of a partner.

(iii) The date of signature and certifi-
cation.

(iv) If the compulsory licensee is a
corporation or partnership, the title or
official position held in the partnership
or corporation by the person who is
signing and certifying the Monthly
Statement of Account.

(v) One of the following statements:

(A) I certify that (1) I am duly au-
thorized to sign this Monthly State-
ment of Account on behalf of the com-
pulsory licensee; (2) I have examined
this Monthly Statement of Account;
and (3) all statements of fact contained
herein are true, complete, and correct
to the best of my knowledge, informa-
tion, and belief, and are made in good
faith; or

(B) I certify that (1) I am duly au-
thorized to sign this Monthly State-
ment of Account on behalf of the com-
pulsory licensee, (2) I have prepared or
supervised the preparation of the data
used by the compulsory licensee and/or
its agent to generate this Monthly
Statement of Account, (3) such data is
true, complete, and correct to the best
of my knowledge, information, and be-
lief, and was prepared in good faith,
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and (4) this Monthly Statement of Ac-
count was prepared by the compulsory
licensee and/or its agent using proc-
esses and internal controls that were
subject to an examination, during the
past year, by a licensed Certified Pub-
lic Accountant in accordance with the
attestation standards established by
the American Institute of Certified
Public Accountants, the opinion of
whom was that the processes and inter-
nal controls were suitably designed to
generate monthly statements that ac-
curately reflect, in all material re-
spects, the compulsory licensee’s usage
of musical works, the statutory royal-
ties applicable thereto, and any other
data that is necessary for the proper
calculation of the statutory royalties
in accordance with 17 U.S.C. 115 and ap-
plicable regulations.

(2) If the Monthly Statement of Ac-
count is served by mail or by reputable
courier service, certification of the
Monthly Statement of Account by the
compulsory licensee shall be made by
handwritten signature. If the Monthly
Statement of Account is served elec-
tronically, certification of the Monthly
Statement of Account by the compul-
sory licensee shall be made by elec-
tronic signature as defined in section
7006(5) of title 15 of the United States
Code.

(g) Service. (1) The service of a Month-
ly Statement of Account on a copy-
right owner under this subpart may be
accomplished by means of service on
either the copyright owner or an agent
of the copyright owner with authority
to receive Statements of Account on
behalf of the copyright owner. In the
case where the work has more than one
copyright owner, the service of a State-
ment of Account on at least one co-
owner or upon an agent of at least one
of the co-owners shall be sufficient
with respect to all co-owners. The com-
pulsory licensee may choose to allo-
cate its payment between co-owners. In
such a case the compulsory licensee
shall provide each co-owner (or its
agent) a Monthly Statement reflecting
the percentage share paid to that co-
owner. Each Monthly Statement of Ac-
count shall be served on the copyright
owner or the agent to whom or which it
is directed by mail, by reputable cou-
rier service, or by electronic delivery
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as set forth in paragraph (g)(2) of this
section on or before the 20th day of the
immediately succeeding month. The
royalty payment for a month also shall
be served on or before the 20th day of
the immediately succeeding month.
The Monthly Statement and payment
may be sent together or separately, but
if sent separately, the payment must
include information reasonably suffi-
cient to allow the payee to match the
Monthly Statement to the payment.
However, in the case where the compul-
sory licensee has served its Notice of
Intention upon an agent of the copy-
right owner pursuant to §201.18 of this
chapter, the compulsory licensee is not
required to serve Monthly Statements
of Account or make any royalty pay-
ments until the compulsory licensee
receives from the agent with authority
to receive the Notice of Intention no-
tice of the name and address of the
copyright owner or its agent upon
whom the compulsory licensee shall
serve Monthly Statements of Account
and the monthly royalty fees. Upon re-
ceipt of this information, the compul-
sory licensee shall serve Monthly
Statements of Account and all royalty
fees covering the intervening period
upon the person or entity identified by
the agent with authority to receive the
Notice of Intention by or before the
20th day of the month following receipt
of the notification. It shall not be nec-
essary to file a copy of the Monthly
Statement in the Copyright Office.

(2) A copyright owner or authorized
agent may send a licensee a demand
that Monthly Statements of Account
be submitted in a readily accessible
electronic format consistent with pre-
vailing industry practices applicable to
comparable electronic delivery of com-
parable financial information.

(3) When a compulsory licensee re-
ceives a request to deliver or make
available Monthly Statements of Ac-
count in electronic form, or a request
to revert back to service by mail or
reputable courier service, the compul-
sory licensee shall make such a change
effective with the first accounting pe-
riod ending at least 30 days after the
compulsory licensee’s receipt of the re-
quest and any information (such as a
postal or email address, as the case
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may be) that is necessary for the com-
pulsory licensee to make the change.

(4)(i) In any case where a Monthly
Statement of Account is sent by mail
or reputable courier service and the
Monthly Statement of Account is re-
turned to the sender because the copy-
right owner or agent is no longer lo-
cated at that address or has refused to
accept delivery, or the Monthly State-
ment of Account is sent by electronic
mail and is undeliverable, or in any
case where an address for the copyright
owner is not known, the Monthly
Statement of Account, together with
any evidence of mailing or attempted
delivery by courier service or elec-
tronic mail, may be filed in the Licens-
ing Division of the Copyright Office.
Any Monthly Statement of Account
submitted for filing in the Copyright
Office shall be accompanied by a brief
statement of the reason why it was not
served on the copyright owner. A writ-
ten acknowledgment of receipt and fil-
ing will be provided to the sender.

(ii) The Copyright Office will not ac-
cept any royalty fees submitted with
Monthly Statements of Account under
this section.

(iii) Neither the filing of a Monthly
Statement of Account in the Copyright
Office, nor the failure to file such
Monthly Statement, shall have effect
other than that which may be attrib-
uted to it by a court of competent ju-
risdiction.

(iv) No filing fee will be required in
the case of Monthly Statements of Ac-
count submitted to the Copyright Of-
fice under this section. Upon request
and payment of the fee specified in
§201.3(e) of this chapter, a Certificate
of Filing will be provided to the sender.

(5) Subject to paragraph (g)(6) of this
section, a separate Monthly Statement
of Account shall be served for each
month during which there is any activ-
ity relevant to the payment of royal-
ties under 17 U.S.C. 115. The Annual
Statement of Account described in
§210.7 of this subpart does not replace
any Monthly Statement of Account.

(6) Royalties under 17 U.S.C. 115 shall
not be considered payable, and no
Monthly Statement of Account shall be
required, until the compulsory licens-
ee’s cumulative unpaid royalties for
the copyright owner equal at least one
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cent. Moreover, in any case in which
the cumulative unpaid royalties under
17 U.S.C. 115 that would otherwise be
payable by the compulsory licensee to
the copyright owner are less than $5,
and the copyright owner has not noti-
fied the compulsory licensee in writing
that it wishes to receive Monthly
Statements of Account reflecting pay-
ments of less than $5, the compulsory
licensee may choose to defer the pay-
ment date for such royalties and pro-
vide no Monthly Statements of Ac-
count until the earlier of the time for
rendering the Monthly Statement of
Account for the month in which the
compulsory licensee’s cumulative un-
paid royalties under section 17 U.S.C.
115 for the copyright owner exceed $5 or
the time for rendering the Annual
Statement of Account, at which time
the compulsory licensee may provide
one statement and payment covering
the entire period for which royalty
payments were deferred.

(7) If the compulsory licensee is re-
quired, under applicable tax law and
regulations, to make backup with-
holding from its payments required
hereunder, the compulsory licensee
shall indicate the amount of such with-
holding on the Monthly Statement or
on or with the payment.

(8) If a Monthly Statement of Ac-
count is sent by certified mail or reg-
istered mail, a mailing receipt shall be
sufficient to prove that service was
timely. If a Monthly Statement of Ac-
count is sent by a reputable courier,
documentation from the courier show-
ing the first date of attempted delivery
shall be sufficient to prove that service
was timely. If a Monthly Statement of
Account or a link thereto is sent by
electronic mail, a return receipt shall
be sufficient to prove that service was
timely. In the absence of the foregoing,
the compulsory licensee shall bear the
burden of proving that the Monthly
Statement of Account was served in a
timely manner.

[79 FR 56206, Sept. 18, 2014, as amended at 79
FR 60978, Oct. 9, 2014; 83 FR 63065, Dec. 7, 2018;
84 FR 10686, Mar. 22, 2019. Redesignated at 85
FR 58143, Sept. 17, 2020]

EFFECTIVE DATE NOTE: At 86 FR 32643, June
22, 2021, §210.6(g)(4)(i) was amended by re-
moving ‘‘Licensing Division” and adding in
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its place ‘‘Licensing Section”, effective July
22, 2021.

§210.7 Annual statements of account.

(a) Forms. The Copyright Office does
not provide printed forms for the use of
persons serving Annual Statements of
Account.

(b) Annual period. Any Annual State-
ment of Account shall cover the full
fiscal year of the compulsory licensee.

(c) General content. An Annual State-
ment of Account shall be clearly and
prominently identified as an ‘‘Annual
Statement of Account Under Compul-
sory License for Making and Distrib-
uting Phonorecords,” and shall include
a clear statement of the following in-
formation:

(1) The fiscal year covered by the An-
nual Statement of Account.

(2) The full legal name of the compul-
sory licensee, together with all ficti-
tious or assumed names used by such
person or entity for the purpose of con-
ducting the business of making and dis-
tributing phonorecords.

(3) If the compulsory licensee is a
business organization, the name and
title of the chief executive officer,
managing partner, sole proprietor or
other person similarly responsible for
the management of such entity.

(4) The full address, including a spe-
cific number and street name or rural
route, or the place of business of the
compulsory licensee (a post office box
or similar designation will not be suffi-
cient for this purpose except where it is
the only address that can be used in
that geographic location).

(6) For each nondramatic musical
work that is owned by the same copy-
right owner being served with the An-
nual Statement and that is embodied
in phonorecords covered by the com-
pulsory license, a detailed statement of
all of the information called for in
paragraph (d) of this section.

(6) The total royalty payable for the
fiscal year covered by the Annual
Statement computed in accordance
with the requirements of §210.6, and, in
the case of offerings for which royalties
are calculated pursuant to applicable
provisions of part 385 of this title, or
any other provisions, requiring com-
putation of applicable royalties on a
percentage-rate  basis, calculations
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showing in detail how the royalty was
computed (for these purposes, the ap-
plicable royalty as specified in applica-
ble provisions of part 385 of this title,
or any other provisions, requiring com-
putation of applicable royalties on a
cents-per-unit basis shall be payable
for every phonorecord ‘‘distributed”
during the fiscal year covered by the
Annual Statement).

(7) The total sum paid under Monthly
Statements of Account by the compul-
sory licensee to the copyright owner
being served with the Annual State-
ment during the fiscal year covered by
the Annual Statement.

(8) In any case where the compulsory
license falls within the provisions of
§210.5, a clear description of the action
or proceeding involved, including the
date of the final judgment or definitive
finding described in that section.

(9) Any late fees, if applicable, in-
cluded in any payment associated with
the Annual Statement.

(d) Specific content of annual state-
ments—(1) Accounting of phonorecords
subject to a cents rate royalty structure.
The information called for by para-
graph (c)(b) of this section shall, with
respect to each nondramatic musical
work as to which the compulsory li-
censee has made and distributed
phonorecords subject to applicable pro-
visions of part 385 of this title, or any
other provisions, requiring computa-
tion of applicable royalties on a cents-
per-unit basis, include a separate list-
ing of each of the following items of in-
formation:

(i) The number of phonorecords made
through the end of the fiscal year cov-
ered by the Annual Statement, includ-
ing any made during earlier years.

(ii) The number of phonorecords
which have never been relinquished
from possession of the compulsory li-
censee through the end of the fiscal
year covered by the Annual Statement.

(iii) The number of phonorecords in-
voluntarily relinquished from posses-
sion (as through fire or theft) of the
compulsory licensee during the fiscal
year covered by the Annual Statement
and any earlier years, together with a
description of the facts of such invol-
untary relinquishment.
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(iv) The number of phonorecords
“‘distributed” by the compulsory Ili-
censee during all years before the fiscal
year covered by the Annual Statement.

(v) The number of phonorecords re-
linquished from possession of the com-
pulsory licensee for purposes of sale
during the fiscal year covered by the
Annual Statement accompanied by a
privilege of returning unsold records
for credit or exchange, but not ‘‘dis-
tributed” by the end of that year.

(vi) The number of phonorecords
“distributed” by the compulsory 1li-
censee during the fiscal year covered
by the Annual Statement.

(vii) The per unit statutory royalty
rate applicable to the relevant configu-
ration.

(viii) The total royalty payable for
the fiscal year covered by the Annual
Statement for the item described by
the set of information called for, and
broken down as required, by this para-
graph (d)(1).

(ix) The phonorecord identification
information required by paragraph
(d)(3) of this section.

(2) Accounting of phonorecords subject
to a percentage rate royalty structure. (i)
The information called for by para-
graph (c)(b) of this section shall iden-
tify each offering for which royalties
are to be calculated separately and,
with respect to each nondramatic mu-
sical work as to which the compulsory
licensee has made and distributed
phonorecords subject to applicable pro-
visions of part 385 of this title, or any
other provisions, requiring computa-
tion of applicable royalties on a per-
centage-rate basis, include the number
of plays, constructive plays, or other
payable units during the fiscal year
covered by the Annual Statement, to-
gether with, and which if necessary
shall be broken down to identify sepa-
rately, the following:

(A) The total royalty payable for the
fiscal year for the item described by
the set of information called for, and
broken down as required, by paragraph
(d)(3) of this section (i.e., the per-work
royalty allocation for the relevant
sound recording and offering).

(B) The phonorecord identification
information required by paragraph
(d)(3) of this section.
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(ii) If the information given under
paragraph (d)(2)(i) of this section does
not reconcile, the Annual Statement
shall also include a clear and detailed
explanation of the difference.

(iii) In any case where a licensee
serves an Annual Statement of Ac-
count based on anticipated payments
or interim public performance royalty
rates prior to the final determination
of final public performance royalties
for all musical works used by the serv-
ice in the relevant fiscal year, the li-
censee shall serve an Amended Annual
Statement of Account within six
months from the date such public per-
formance royalties have been estab-
lished. The Amended Annual State-
ment of Account shall recalculate the
royalty fees reported on the relevant
Annual Statement of Account to adjust
for any change to the public perform-
ance rate used to calculate the royal-
ties reported. Service shall be made in
accordance with paragraph (g) of this
section. Certification of the Amended
Annual Statement shall be made in ac-
cordance with paragraph (f) of this sec-
tion, except that the CPA examination
under paragraph (f)(2) of this section
may be limited to the licensee’s recal-
culation of royalty fees in accordance
with this paragraph.

(3) Identification of phonorecords in an-
nual statements. The information re-
quired by this paragraph shall include,
and if necessary shall be broken down
to identify separately, the following:

(i) The title of the nondramatic mu-
sical work subject to compulsory li-
cense.

(ii) A reference number or code iden-
tifying the relevant Notice of Inten-
tion, if the compulsory licensee chose
to include such a number or code on its
relevant Notice of Intention for the
compulsory license.

(iii) The International Standard Re-
cording Code (ISRC) associated with
the relevant sound recording, if known;
and at least one of the following, as ap-
plicable and available for tracking
sales and/or usage:

(A) The catalog number or numbers
and label name or names, used on or
associated with the phonorecords;

(B) The Universal Product Code
(UPC) or similar code used on or asso-
ciated with the phonorecords; or
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(C) The sound recording identifica-
tion number assigned by the compul-
sory licensee or a third-party dis-
tributor to the relevant sound record-
ing;

(iv) The names of the principal re-
cording artist or group engaged in ren-
dering the performances fixed on the
phonorecords.

(v) The playing time of the relevant
sound recording, except that playing
time is not required in the case of
ringtones or licensed activity to which
no overtime adjustment is applicable.

(vi) If the compulsory licensee choos-
es to allocate its payments between co-
owners of the copyright in the nondra-
matic musical work as described in
paragraph (g)(1) of §210.6, and thus pays
the copyright owner (or agent) receiv-
ing the statement less than one hun-
dred percent of the applicable royalty,
the percentage share paid.

(vii) The names for the writer or
writers of the nondramatic musical
work, or the International Standard
Name Identifiers (ISNIs) or other
unique identifier of the writer or writ-
ers, if known.

(viii) The International Standard
Work Code (ISWC) or other unique
identifier for the nondramatic musical
work, if known.

(ix) Identification of the relevant
phonorecord configuration (for exam-
ple: compact disc, permanent digital
download, ringtone) or offering (for ex-
ample: limited download, music bun-
dle) for which the royalty was cal-
culated, including, if applicable and ex-
cept for physical phonorecords, the
name of the third-party distributor of
the configuration or offering.

(e) Clear statement. The information
required by paragraph (c) of this sec-
tion requires intelligible, legible, and
unambiguous statements in the Annual
Statement of Account without incorpo-
ration by reference of facts or informa-
tion contained in other documents or
records.

(f) Certification. (1) Each Annual
Statement of Account shall be accom-
panied by:

(i) The printed or typewritten name
of the person who is signing the Annual
Statement of Account on behalf of the
compulsory licensee.
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(ii) A signature, which in the case of
a compulsory licensee that is a cor-
poration or partnership, shall be the
signature of a duly authorized officer
of the corporation or of a partner.

(iii) The date of signature.

(iv) If the compulsory licensee is a
corporation or partnership, the title or
official position held in the partnership
or corporation by the person signing
the Annual Statement of Account.

(v) The following statement: I am
duly authorized to sign this Annual
Statement of Account on behalf of the
compulsory licensee.

(2) Bach Annual Statement of Ac-
count shall also be certified by a li-
censed Certified Public Accountant.
Such certification shall comply with
the following requirements:

(i) Except as provided in paragraph
(£)(2)(ii) of this section, the accountant
shall certify that it has conducted an
examination of the Annual Statement
of Account prepared by the compulsory
licensee in accordance with the attes-
tation standards established by the
American Institute of Certified Public
Accountants, and has rendered an opin-
ion based on such examination that the
Annual Statement conforms with the
standards in paragraph (f)(2)(iv) of this
section.

(ii) If such accountant determines in
its professional judgment that the vol-
ume of data attributable to a par-
ticular compulsory licensee renders it
impracticable to certify the Annual
Statement of Account as required by
paragraph (f)(2)(i) of this section, the
accountant may instead certify the fol-
lowing:

(A) That the accountant has con-
ducted an examination in accordance
with the attestation standards estab-
lished by the American Institute of
Certified Public Accountants of the fol-
lowing assertions by the compulsory li-
censee’s management:

(I) That the processes used by or on
behalf of the compulsory licensee, in-
cluding calculation of statutory royal-
ties, generated Annual Statements
that conform with the standards in
paragraph (f)(2)(iv) of this section; and

(2) That the internal controls rel-
evant to the processes used by or on be-
half of the compulsory licensee to gen-
erate Annual Statements were suitably
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designed and operated effectively dur-
ing the period covered by the Annual
Statements.

(B) That such examination included
examining, either on a test basis or
otherwise as the accountant considered
necessary under the circumstances and
in its professional judgment, evidence
supporting the management assertions
in paragraph (f)(2)(ii)(A) of this section,
including data relevant to the calcula-
tion of statutory royalties, and per-
forming such other procedures as the
accountant considered necessary in the
circumstances.

(C) That the accountant has rendered
an opinion based on such examination
that the processes used to generate the
Annual Statement were designed and
operated effectively to generate An-
nual Statements that conform with the
standards in paragraph (f)(2)(iv) of this
section, and that the internal controls
relevant to the processes used to gen-
erate Annual Statements were suitably
designed and operated effectively dur-
ing the period covered by the Annual
Statements.

(iii) In the event a third party or
third parties acting on behalf of the
compulsory licensee provided services
related to the Annual Statement, the
accountant making a certification
under either paragraph (f)(2)(i) or para-
graph (£)(2)(ii) of this section may, as
the accountant considers necessary
under the circumstances and in its pro-
fessional judgment, rely on a report
and opinion rendered by a licensed Cer-
tified Public Accountant in accordance
with the attestation standards estab-
lished by the American Institute of
Certified Public Accountants that the
processes and/or internal controls of
the third party or third parties rel-
evant to the generation of the compul-
sory licensee’s Annual Statements
were suitably designed and operated ef-
fectively during the period covered by
the Annual Statements, if such reli-
ance is disclosed in the certification.

(iv) An Annual Statement of Account
conforms with the standards of this
paragraph if it presents fairly, in all
material respects, the compulsory Ili-
censee’s usage of the copyright owner’s
musical works under compulsory Ili-
cense during the period covered by the
Annual Statement, the statutory roy-
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alties applicable thereto, and such
other data as are relevant to the cal-
culation of statutory royalties in ac-
cordance with 17 U.S.C. 115 and applica-
ble regulations.

(v) Bach certificate shall be signed by
an individual, or in the name of a part-
nership or a professional corporation
with two or more shareholders. The
certificate number and jurisdiction are
not required if the certificate is signed
in the name of a partnership or a pro-
fessional corporation with two or more
shareholders.

(3) If the Annual Statement of Ac-
count is served by mail or by reputable
courier service, the Annual Statement
of Account shall be signed by hand-
written signature. If the Annual State-
ment of Account is served electroni-
cally, the Annual Statement of Ac-
count shall be signed by electronic sig-
nature as defined in section 7006(5) of
title 15 of the United States Code.

(4) If the Annual Statement of Ac-
count is served electronically, the com-
pulsory licensee may serve an elec-
tronic facsimile of the original certifi-
cation of the Annual Statement of Ac-
count signed by the licensed Certified
Public Accountant. The compulsory li-
censee shall retain the original certifi-
cation of the Annual Statement of Ac-
count signed by the licensed Certified
Public Accountant for the period iden-
tified in §210.8, which shall be made
available to the copyright owner upon
demand.

(g) Service. (1) The service of an An-
nual Statement of Account on a copy-
right owner under this subpart may be
accomplished by means of service on
either the copyright owner or an agent
of the copyright owner with authority
to receive Statements of Account on
behalf of the copyright owner. In the
case where the work has more than one
copyright owner, the service of the
Statement of Account on one co-owner
or upon an agent of one of the co-own-
ers shall be sufficient with respect to
all co-owners. Each Annual Statement
of Account shall be served on the copy-
right owner or the agent to whom or
which it is directed by mail, by rep-
utable courier service, or by electronic
delivery as set forth in paragraph (g)(2)
of this section on or before the 20th day
of the sixth month following the end of

746



U.S. Copyright Office, Library of Congress

the fiscal year covered by the Annual
Statement. It shall not be necessary to
file a copy of the Annual Statement in
the Copyright Office. An Annual State-
ment of Account shall be served for
each fiscal year during which at least
one Monthly Statement of Account
was required to have been served under
§210.6(g).

(2) If an Annual Statement of Ac-
count is being sent electronically, it
may be sent or made available to a
copyright owner or its agent in a read-
ily accessible electronic format con-
sistent with prevailing industry prac-
tices applicable to comparable elec-
tronic delivery of comparable financial
information.

(3) If the copyright owner or agent
has made a request pursuant to
§210.6(2)(3) to receive statements in
electronic or paper form, such request
shall also apply to Annual Statements
to be rendered on or after the date that
the request is effective with respect to
Monthly Statements.

(4) In any case where the amount re-
quired to be stated in the Annual
Statement of Account under paragraph
(c)(6) of this section (i.e., the total roy-
alty payable) is greater than the
amount stated in that Annual State-
ment under paragraph (c)(7) of this sec-
tion (i.e., the total sum paid), the dif-
ference between such amounts shall
also be served on or before the 20th day
of the sixth month following the end of
the fiscal year covered by the Annual
Statement. The Annual Statement and
payment may be sent together or sepa-
rately, but if sent separately, the pay-
ment must include information reason-
ably sufficient to allow the payee to
match the Annual Statement and the
payment. The delivery of such sum
does not require the copyright owner
to accept such sum, or to forego any
right, relief, or remedy which may be
available under law. In any case where
the amount required to be stated in the
Annual Statement of Account under
paragraph (c)(6) of this section is less
than the amount stated in that Annual
Statement under paragraph (c)(7) of
this section, the difference between
such amounts shall be available to the
compulsory licensee as a credit.

(5)(1) In any case where an Annual
Statement of Account is sent by mail
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or by reputable courier service and is
returned to the sender because the
copyright owner or agent is no longer
located at that address or has refused
to accept delivery, or the Annual
Statement of Account is sent by elec-
tronic mail and is undeliverable, or in
any case where an address for the copy-
right owner is not known, the Annual
Statement of Account, together with
any evidence of mailing or attempted
delivery by courier service or elec-
tronic mail, may be filed in the Licens-
ing Division of the Copyright Office.
Any Annual Statement of Account sub-
mitted for filing shall be accompanied
by a brief statement of the reason why
it was not served on the copyright
owner. A written acknowledgment of
receipt and filing will be provided to
the sender.

(ii) The Copyright Office will not ac-
cept any royalty fees submitted with
Annual Statements of Account under
paragraph (g)(5)(i) of this section.

(iii) Neither the filing of an Annual
Statement of Account in the Copyright
Office, nor the failure to file such An-
nual Statement, shall have any effect
other than that which may be attrib-
uted to it by a court of competent ju-
risdiction.

(iv) No filing fee will be required in
the case of Annual Statements of Ac-
count submitted to the Copyright Of-
fice under paragraph (g)(5)(i) of this
section. Upon request and payment of
the fee specified in §201.3(e) of this
chapter, a Certificate of Filing will be
provided to the sender.

(6) If an Annual Statement of Ac-
count is sent by certified mail or reg-
istered mail, a mailing receipt shall be
sufficient to prove that service was
timely. If an Annual Statement of Ac-
count is sent by a reputable courier,
documentation from the courier show-
ing the first date of attempted delivery
shall be sufficient to prove that service
was timely. If an Annual Statement of
Account or a link thereto is sent by
electronic mail, a return receipt shall
be sufficient to prove that service was
timely. In the absence of the foregoing,
the compulsory licensee shall bear the
burden of proving that the Annual
Statement of Account was served in a
timely manner.
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(h) Annual Statements for periods be-
fore the effective date of this regulation.
If a copyright owner did not receive an
Annual Statement of Account from a
compulsory licensee for any fiscal year
ending after March 1, 2009 and before
November 17, 2014, the copyright owner
may, at any time before May 17, 2015,
make a request in writing to that com-
pulsory licensee requesting an Annual
Statement of Account for the relevant
fiscal year conforming to the require-
ments of this section. If such a request
is made, the compulsory licensee shall
provide the Annual Statement of Ac-
count within six months after receiv-
ing the request. If such a circumstance
and request applies to more than one of
the compulsory licensee’s fiscal years,
such years may be combined on a sin-
gle statement.

[79 FR 56206, Sept. 18, 2014, as amended at 79
FR 60978, Oct. 9, 2014; 82 FR 9365, Feb. 6, 2017;
84 FR 10686, Mar. 22, 2019. Redesignated at 85
FR 58143, Sept. 17, 2020]

EFFECTIVE DATE NOTE: At 86 FR 32643, June
22, 2021, §210.7(g)(5)(1) was amended by re-
moving ‘‘Licensing Division” and adding in
its place ‘‘Licensing Section”, effective July
22, 2021.

§210.8 Documentation.

All compulsory licensees shall, for a
period of at least five years from the
date of service of an Annual Statement
of Account or Amended Annual State-
ment of Account, keep and retain in
their possession all records and docu-
ments necessary and appropriate to
support fully the information set forth
in such Annual Statement or Amended
Annual Statement and in Monthly
Statements served during the fiscal
year covered by such Annual State-
ment or Amended Annual Statement.

[79 FR 56206, Sept. 18, 2014. Redesignated at
85 FR 58143, Sept. 17, 2020]

§210.9 Harmless errors.

Errors in a Monthly or Annual State-
ment of Account that do not materi-
ally prejudice the rights of the copy-
right owner shall be deemed harmless,
and shall not render that statement of
account invalid or provide a basis for
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the exercise of the remedies set forth
in 17 U.S.C. 115(c)(2)(J).

[79 FR 56206, Sept. 18, 2014, as amended at 83
FR 63065, Dec. 7, 2018. Redesignated at 85 FR
58143, Sept. 17, 2020]

§210.10 Statements required for limi-
tation on liability for digital music
providers for the transition period
prior to the license availability
date.

This section specifies the require-
ments for a digital music provider to
report and pay royalties for purposes of
being eligible for the limitation on li-
ability described in 17 U.S.C. 115(d)(10).
Terms used in this section that are de-
fined in 17 U.S.C. 115(e) shall have the
meaning given those terms in 17 U.S.C.
115(e).

(a) If the required matching efforts
are successful in identifying and locat-
ing a copyright owner of a musical
work (or share thereof) by the end of
the calendar month in which the dig-
ital music provider first makes use of
the work, the digital music provider
shall provide statements of account
and pay royalties to such copyright
owner as a compulsory licensee in ac-
cordance with this subpart.

(b) If the copyright owner is not iden-
tified or located by the end of the cal-
endar month in which the digital music
provider first makes use of the work,
the digital music provider shall accrue
and hold royalties calculated under the
applicable statutory rate in accordance
with usage of the work, from initial
use of the work until the accrued roy-
alties can be paid to the copyright
owner or are required to be transferred
to the mechanical licensing collective,
as follows:

(1) Accrued royalties shall be main-
tained by the digital music provider in
accordance with generally accepted ac-
counting principles, including those
concerning derecognition of liabilities.

(2) If a copyright owner of an un-
matched musical work (or share there-
of) is identified and located by or to
the digital music provider before the li-
cense availability date, the digital
music provider shall, unless a vol-
untary license or other relevant agree-
ment entered into prior to the time pe-
riod specified in paragraph (b)(2)(i) of
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this section applies to such musical
work (or share thereof)—

(i) Not later than 45 calendar days
after the end of the calendar month
during which the copyright owner was
identified and located, pay the copy-
right owner all accrued royalties, such
payment to be accompanied by a cumu-
lative statement of account that in-
cludes all of the information that
would have been provided to the copy-
right owner had the digital music pro-
vider been providing Monthly State-
ments of Account as a compulsory li-
censee in accordance with this subpart
to the copyright owner from initial use
of the work, and including, in addition
to the information and certification re-
quired by §210.6, a clear identification
of the total period covered by the cu-
mulative statement and the total roy-
alty payable for the period;

(ii) Beginning with the accounting
period following the calendar month in
which the copyright owner was identi-
fied and located, and for all other ac-
counting periods prior to the license
availability date, provide Monthly
Statements of Account and pay royal-
ties to the copyright owner as a com-
pulsory licensee in accordance with
this subpart; and

(iii) Beginning with the monthly roy-
alty reporting period commencing on
the license availability date, report
usage and pay royalties for such musi-
cal work (or share thereof) for such re-
porting period and reporting periods
thereafter to the mechanical licensing
collective, as required under 17 U.S.C.
115(d) and applicable regulations.

(3) If a copyright owner of an un-
matched musical work (or share there-
of) is not identified and located by the
license availability date, the digital
music provider shall—

(i) Not later than 45 calendar days
after the license availability date,
transfer all accrued royalties to the
mechanical licensing collective (as re-
quired by paragraph (i)(2) of this sec-
tion and subject to paragraphs (c)(5)
and (k) of this section), such payment
to be accompanied by a cumulative
statement of account that:

(A) Includes all of the information re-
quired by paragraphs (c) through (e) of
this section covering the period start-
ing from initial use of the work;
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(B) Is delivered to the mechanical 1i-
censing collective as required by para-
graph (i)(1) of this section; and

(C) Is certified as required by para-
graph (j) of this section; and

(ii) Beginning with the monthly roy-
alty reporting period commencing on
the license availability date, report
usage and pay royalties for such musi-
cal work (or share thereof) for such pe-
riod and reporting periods thereafter to
the mechanical licensing collective, as
required under 17 U.S.C. 115(d) and ap-
plicable regulations.

(c) BEach cumulative statement of ac-
count delivered to the mechanical li-
censing collective under paragraph
(b)(3)(1) of this section shall be clearly
and prominently identified as a ‘‘Cu-
mulative Statement of Account for
Making and Distributing
Phonorecords,” and shall include a
clear statement of the following infor-
mation:

(1) The period (months and years)
covered by the cumulative statement
of account.

(2) The full legal name of the digital
music provider and, if different, the
trade or consumer-facing brand
name(s) of the service(s), including any
specific offering(s) (including as may
be defined in part 385 of this title),
through which the digital music pro-
vider engages, or has engaged at any
time during the period identified in
paragraph (c)(1) of this section, in cov-
ered activities. If the digital music pro-
vider has a unique DDEX identifier
number, it must also be provided.

(3) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
digital music provider. A post office
box or similar designation will not be
sufficient except where it is the only
address that can be used in that geo-
graphic location.

(4) For each sound recording embody-
ing a musical work that is used by the
digital music provider in covered ac-
tivities during the period identified in
paragraph (c¢)(1) of this section and for
which a copyright owner of such musi-
cal work (or share thereof) is not iden-
tified and located by the license avail-
ability date, a detailed cumulative
statement, from which the mechanical
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licensing collective may separate re-
ported information for each month and
year for each applicable activity or of-
fering including as may be defined in
part 385 of this title, of all of:

(i) The royalty payment and account-
ing information required by paragraph
(d) of this section; and

(ii) The sound recording and musical
work information required by para-
graph (e) of this section.

(6) The total accrued royalty payable
by the digital music provider for the
period identified in paragraph (c)(1) of
this section, computed in accordance
with the requirements of this section
and part 385 of this title, and including
detailed information regarding how the
royalty was computed, with such total
accrued royalty payable broken down
by month and year and by each appli-
cable activity or offering including as
may be defined in part 385 of this title.

(i) Where a digital music provider has
a reasonable good-faith belief that the
total accrued royalties payable are less
than the total of the amounts reported
under paragraph (c)(4)(i) of this sec-
tion, and the precise amount of such
accrued royalties cannot be calculated
at the time the cumulative statement
of account is delivered to the mechan-
ical licensing collective because of the
unmatched status of relevant musical
works embodied in sound recordings re-
ported under paragraph (c)(4)(ii) of this
section, the total accrued royalties re-
ported and transferred may make use
of reasonable estimations, determined
in accordance with GAAP and broken
down by month and year and by each
applicable activity or offering includ-
ing as may be defined in part 385 of this
title. Any such estimate shall be made
in good faith and on the basis of the
best knowledge, information, and belief
of the digital music provider at the
time the cumulative statement of ac-
count is delivered to the mechanical li-
censing collective, and subject to any
additional accounting and certification
requirements under 17 U.S.C. 115 and
this section. In no case shall the failure
to match a musical work by the license
availability date be construed as pro-
hibiting or limiting a digital music
provider’s entitlement to use such an
estimate if the digital music provider
has satisfied its obligations under 17
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U.S.C. 115(d)(10)(B) to engage in re-
quired matching efforts.

(ii) A digital music provider report-
ing and transferring accrued royalties
that make use of reasonable esti-
mations must provide a description of
any voluntary license or other agree-
ment containing an appropriate release
of royalty claims relied upon by the
digital music provider in making its
estimation that is sufficient for the
mechanical licensing collective to en-
gage in efforts to confirm uses of musi-
cal works subject to any such agree-
ment. Such description shall be suffi-
cient if it includes at least the fol-
lowing information:

(A) An identification of each of the
digital music provider’s services, in-
cluding by reference to any applicable
types of activities or offerings that
may be defined in part 385 of this title,
relevant to any such agreement. If
such an agreement pertains to all of
the digital music provider’s applicable
services, it may state so without iden-
tifying each service.

(B) The start and end dates of each
covered period of time.

(C) Each applicable musical work
copyright owner, identified by name
and any known and appropriate unique
identifiers, and appropriate contact in-
formation for each such musical work
copyright owner or for an adminis-
trator or other representative who has
entered into an applicable agreement
on behalf of the relevant copyright
owner.

(D) A satisfactory identification of
any applicable catalog exclusions.

(E) At the digital music provider’s
option, and in lieu of providing the in-
formation listed in paragraph
(¢)(5)(ii)(D) of this section, a list of all
covered musical works, identified by
appropriate unique identifiers.

(F) A unique identifier for each such
agreement.

(iii)(A) After receiving the informa-
tion required by paragraph (c)(5)(ii) of
this section, the mechanical licensing
collective shall, among any other ac-
tions required of it, engage in efforts to
confirm uses of musical works em-
bodied in sound recordings reported
under paragraph (c)(4)(ii) of this sec-
tion that are subject to any identified
agreement, and shall promptly notify
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relevant copyright owners of the dig-
ital music provider’s reliance on such
identified agreement(s).

(B)(I) A notified copyright owner
may dispute whether a digital music
provider has appropriately relied upon
an identified agreement by delivering a
notice of dispute to the mechanical 1i-
censing collective no later than one
year after being notified. A notice of
dispute must describe the basis for the
copyright owner’s dispute with particu-
larity and specify whether the copy-
right owner is disputing the digital
music provider’s reliance with respect
to potential distributions based on
matched usage or of unclaimed accrued
royalties under 17 U.S.C. 115(d)(3)(J), or
both. The notice must contain a cer-
tification by the copyright owner that
its dispute is reasonable and made in
good faith. The mechanical licensing
collective shall promptly provide the
digital music provider with a copy of
any notice of dispute it receives. Noth-
ing in this paragraph (c)(5)(iii)(B)(1)
shall be construed as prejudicing a
copyright owner’s right or ability to
otherwise dispute a digital music pro-
vider’s reliance on an identified agree-
ment outside of this process.

(2) If the mechanical licensing collec-
tive receives a notice of dispute from
an appropriate copyright owner in
compliance with paragraph
(c)(5)(iii)(B)(I) of this section, then at
or around the point in time that the
mechanical licensing collective would
otherwise make a particular distribu-
tion to that copyright owner but for
the digital music provider’s reliance on
the disputed agreement, the mechan-
ical licensing collective shall deliver
an invoice and/or response file to the
digital music provider consistent with
paragraph (h) of this section that in-
cludes the amount that would other-
wise be distributed at that time (which
shall include the interest that would
have accrued on such amount had it
been held by the mechanical licensing
collective pursuant to 17 U.S.C.
115(d)(3)(H)(ii) from the original date of
transfer) and an explanation of how
that amount was determined. Depend-
ing on the scope of the notice of dis-
pute, this may include distributions
based on matched usage and/or dis-
tributions of unclaimed accrued royal-
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ties under 17 U.S.C. 115(d)(3)(J). In the
case of the latter, the relevant approxi-
mate date to deliver the invoice and/or
response file to the digital music pro-
vider shall be the date on which the
mechanical licensing collective pro-
vides the notice required under 17
U.S.C. 115(d)(3)(JI)({ii)(AI)(dd). Where a
copyright owner delivers a notice of
dispute after the relevant point in time
has passed for a particular distribu-
tion, the mechanical licensing collec-
tive shall deliver the invoice and/or re-
sponse file to the digital music pro-
vider promptly after receiving the no-
tice of dispute. No later than 14 busi-
ness days after receipt of the invoice
and/or response file, the digital music
provider must pay the invoiced
amount.

(3) All amounts delivered to the me-
chanical licensing collective by a dig-
ital music provider pursuant to para-
graph (c)(5)(iii)(B)(2) of this section
shall be held by the mechanical licens-
ing collective pending resolution of the
dispute, in accordance with 17 U.S.C.
115(d)(3)(H)(ii)(I) without regard for
whether or not the funds are in fact ac-
crued royalties. The mechanical licens-
ing collective shall not make a dis-
tribution of the funds (or any part
thereof), treat the funds (or any part
thereof) as an overpayment, or other-
wise release the funds (or any part
thereof), unless directed to do so by
mutual agreement of the relevant par-
ties or by order of an adjudicative body
with appropriate authority. If the me-
chanical licensing collective has not
been so directed within one year after
the funds have been received from the
digital music provider, and if there is
no active dispute resolution occurring
at that time, the mechanical licensing
collective shall treat the funds as an
overpayment which shall be handled in
accordance with paragraph (k)(5) of
this section.

(C) The mechanical licensing collec-
tive shall presume that a digital music
provider has appropriately relied upon
an identified agreement, except with
respect to a relevant copyright owner
who has delivered a valid notice of dis-
pute for such agreement pursuant to
paragraph (c)(b)(iii)(B)(I) of this sec-
tion. Notwithstanding the preceding
sentence, any resolution of a dispute
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shall be reflected in the mechanical li-
censing collective’s ongoing adminis-
tration activities.

(iv)(A) Subject to paragraph (c)(5)(iii)
of this section, if the amount trans-
ferred to the mechanical licensing col-
lective by a digital music provider with
its cumulative statement of account is
insufficient to cover any required dis-
tributions to copyright owners, the me-
chanical licensing collective shall de-
liver an invoice and/or response file to
the digital music provider consistent
with paragraph (h) of this section that
includes the amount outstanding
(which shall include the interest that
would have accrued on such amount
had it been held by the mechanical 1i-
censing collective pursuant to 17 U.S.C.
115(d)(3)(H)(ii) from the original date of
transfer) and the basis for the mechan-
ical licensing collective’s conclusion
that such amount is due. No later than
14 business days after receipt of such
notice, the digital music provider must
pay the invoiced amount.

(B) In the event a digital music pro-
vider is found by an adjudicative body
with appropriate authority to have er-
roneously, but not unreasonably or in
bad faith, withheld accrued royalties,
the digital music provider may remain
in compliance with this section for pur-
poses of retaining its limitation on li-
ability if the digital music provider has
otherwise satisfied the requirements
for the limitation on liability described
in 17 U.S.C. 115(d)(10) and this section
and if the additional amount due is
paid in accordance with a relevant
order.

(v) Any overpayment of royalties
based upon an estimate permitted by
paragraph (c)(5)(i) of this section shall
be handled in accordance with para-
graph (k)(5) of this section.

(vi) Any underpayment of royalties
shall be remedied by a digital music
provider without regard for the ad-
justed statute of limitations described
in 17 U.S.C. 115(d)(10)(C). By using an
estimate permitted by either para-
graph (¢)(5)(i) or (d)(2) of this section, a
digital music provider agrees to waive
any statute-of-limitations-based de-
fenses with respect to any asserted un-
derpayment of royalties connected to
the use of such an estimate.
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(vii) Nothing in this section shall be
construed as prejudicing a copyright
owner’s ability to challenge whether a
digital music provider has satisfied the
requirements for the limitation on Ili-
ability.

(6) If the total accrued royalty re-
ported under paragraph (c)(5) of this
section does not reconcile with the roy-
alties actually transferred to the me-
chanical licensing collective, or if the
royalties reported employ an estimate
as permitted under paragraph (c)(5)(d)
of this section, a clear and detailed ex-
planation of the difference and the
basis for it.

(d) The royalty payment and ac-
counting information called for by
paragraph (c)(4)(i) of this section shall
consist of the following:

(1) A detailed and step-by-step ac-
counting of the calculation of attrib-
utable royalties under applicable provi-
sions of this section and part 385 of this
title, sufficient to allow the mechan-
ical licensing collective to assess the
manner in which the digital music pro-
vider determined the royalty and the
accuracy of the royalty calculations,
including but not limited to the num-
ber of payable units, including, as ap-
plicable, permanent downloads, plays,
and constructive plays, for each re-
ported sound recording.

(2) Where computation of the attrib-
utable royalties depends on an input
that is unable to be finally determined
at the time the cumulative statement
of account is delivered to the mechan-
ical licensing collective and where the
reason the input cannot be finally de-
termined is outside of the digital music
provider’s control (e.g., the amount of
applicable public performance royalties
and the amount of applicable consider-
ation for sound recording copyright
rights), a reasonable estimation of such
input, determined in accordance with
GAAP, may be used or provided by the
digital music provider. Royalty pay-
ments based on such estimates shall be
adjusted pursuant to paragraph (k) of
this section after being finally deter-
mined. A cumulative statement of ac-
count containing an estimate per-
mitted by this paragraph (d)(2) should
identify each input that has been esti-
mated, and provide the reason(s) why
such input(s) needed to be estimated
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and an explanation as to the basis for
the estimate(s).

(3) All information and calculations
provided pursuant to paragraph (d) of
this section shall be made in good faith
and on the basis of the best knowledge,
information, and belief of the digital
music provider at the time the cumu-
lative statement of account is deliv-
ered to the mechanical licensing col-
lective, and subject to any additional
accounting and certification require-
ments under 17 U.S.C. 115 and this sec-
tion.

(e) For each sound recording embody-
ing a musical work required to be re-
ported under paragraph (c)(4)(ii) of this
section, the digital music provider
shall provide the information ref-
erenced in §210.6(c)(3) that would have
been provided to the copyright owner
had the digital music provider been
serving Monthly Statements of Ac-
count as a compulsory licensee in ac-
cordance with this subpart on the
copyright owner from initial use of the
work, plus the unique identifier as-
signed by the digital music provider to
the sound recording and a unique iden-
tifier assigned by the digital music
provider to each individual usage line.

(f) The information required by para-
graphs (c), (d), (e), (k), and (o) of this
section requires intelligible, legible,
and unambiguous statements in the cu-
mulative statements of account, with-
out incorporation of facts or informa-
tion contained in other documents or
records.

(g) References to part 385 of this
title, as used in paragraphs (c), (d), and
(k) of this section, refer to the rates
and terms of royalty payments, includ-
ing any defined activities or offerings,
as in effect as to each particular re-
ported use based on when the use oc-
curred.

(h) If requested by a digital music
provider, the mechanical licensing col-
lective shall deliver an invoice and/or a
response file to the digital music pro-
vider within a reasonable period of
time after the cumulative statement of
account and related royalties are re-
ceived. The response file shall contain
such information as is common in the
industry to be reported in response
files, backup files, and any other simi-
lar such files provided to digital music

§210.10

providers by applicable third-party ad-
ministrators.

(i)(1) To the extent practicable, each
cumulative statement of account deliv-
ered to the mechanical licensing col-
lective under paragraph (b)(3)(i) of this

section, and each supplemental
metadata report delivered to the me-
chanical licensing collective under

paragraph (o) of this section, shall be
delivered in a machine-readable format
that is compatible with the informa-
tion technology systems of the me-
chanical licensing collective as reason-
ably determined by the mechanical li-
censing collective and set forth on its
website, taking into consideration rel-
evant industry standards and the po-
tential for different degrees of sophis-
tication among digital music pro-
viders. The mechanical licensing col-
lective must offer an option that is ac-
cessible to smaller digital music pro-
viders that may not be reasonably ca-
pable of complying with the require-
ments of a sophisticated reporting or
data standard or format. Nothing in
this section shall be construed as pro-
hibiting the mechanical licensing col-
lective from adopting more than one
reporting or data standard or format. A
digital music provider may use an al-
ternative reporting or data standard or
format pursuant to an agreement with
the mechanical licensing collective
under paragraph (1) of this section, con-
sent to which shall not be unreason-
ably withheld by the mechanical 1li-
censing collective.

(2) Royalty payments shall be deliv-
ered to the mechanical licensing col-
lective in such manner and form as the
mechanical licensing collective may
reasonably determine and set forth on
its website. A cumulative statement of
account and its related royalty pay-
ment may be delivered together or sep-
arately, but if delivered separately, the
payment must include information rea-
sonably sufficient to allow the mechan-
ical licensing collective to match the
cumulative statement of account to
the payment.

(j) Bach cumulative statement of ac-
count delivered to the mechanical li-
censing collective under paragraph
(b)(3)(1) of this section shall be accom-
panied by:
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(1) The name of the person who is
signing and certifying the cumulative
statement of account.

(2) A signature, which in the case of
a digital music provider that is a cor-
poration or partnership, shall be the
signature of a duly authorized officer
of the corporation or of a partner.

(3) The date of signature and certifi-
cation.

(4) If the digital music provider is a
corporation or partnership, the title or
official position held in the partnership
or corporation by the person who is
signing and certifying the cumulative
statement of account.

(5) One of the following statements:

(i) Statement one:

I certify that (1) I am duly authorized
to sign this cumulative statement of
account on behalf of the digital music
provider, (2) I have examined this cu-
mulative statement of account, and (3)
all statements of fact contained herein
are true, complete, and correct to the
best of my knowledge, information,
and belief, and are made in good faith.

(ii) Statement two:

I certify that (1) I am duly authorized
to sign this cumulative statement of
account on behalf of the digital music
provider, (2) I have prepared or super-
vised the preparation of the data used
by the digital music provider and/or its
agent to generate this cumulative
statement of account, (3) such data is
true, complete, and correct to the best
of my knowledge, information, and be-
lief, and was prepared in good faith,
and (4) this cumulative statement of
account was prepared by the digital
music provider and/or its agent using
processes and internal controls that
were subject to an examination, during
the past year, by a licensed certified
public accountant in accordance with
the attestation standards established
by the American Institute of Certified
Public Accountants, the opinion of
whom was that the processes and inter-
nal controls were suitably designed to
generate monthly statements that ac-
curately reflect, in all material re-
spects, the digital music provider’s
usage of musical works, the statutory
royalties applicable thereto, and any
other data that is necessary for the
proper calculation of the statutory
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royalties in accordance with 17 U.S.C.
115 and applicable regulations.

(6) A certification by a duly author-
ized officer of the digital music pro-
vider that the digital music provider
has fulfilled the requirements of 17
U.S.C. 115(d)(10)(B)(i) and (ii) but has
not been successful in locating or iden-
tifying the copyright owner.

(k)(1) A digital music provider may
adjust its previously delivered cumu-
lative statement of account, including
related royalty payments, by deliv-
ering to the mechanical licensing col-
lective a statement of adjustment.

(2) A statement of adjustment shall
be clearly and prominently identified
as a ‘‘Statement of Adjustment of a
Cumulative Statement of Account.”

(3) A statement of adjustment shall
include a clear statement of the fol-
lowing information:

(i) The previously delivered cumu-
lative statement of account, including
related royalty payments, to which the
adjustment applies.

(ii) The specific change(s) to the pre-
viously delivered cumulative state-
ment of account, including a detailed
description of any changes to any of
the inputs upon which computation of
the royalties payable by the digital
music provider depends. Such descrip-
tion shall include the adjusted royal-
ties payable and all information used
to compute the adjusted royalties pay-
able, in accordance with the require-
ments of this section and part 385 of
this title, such that the mechanical li-
censing collective can provide a de-
tailed and step-by-step accounting of
the calculation of the adjustment
under applicable provisions of this sec-
tion and part 385 of this title, sufficient
to allow each applicable copyright
owner to assess the manner in which
the digital music provider determined
the adjustment and the accuracy of the
adjustment. As appropriate, an adjust-
ment may be calculated using esti-
mates permitted under paragraph (d)(2)
of this section.

(iii) Where applicable, the particular
sound recordings and uses to which the
adjustment applies.

(iv) A description of the reason(s) for
the adjustment.

(4) In the case of an underpayment of
royalties, the digital music provider
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shall pay the difference to the mechan-
ical licensing collective contempora-
neously with delivery of the statement
of adjustment or promptly after being
notified by the mechanical licensing
collective of the amount due. A state-
ment of adjustment and its related roy-
alty payment may be delivered to-
gether or separately, but if delivered
separately, the payment must include
information reasonably sufficient to
allow the mechanical licensing collec-
tive to match the statement of adjust-
ment to the payment.

(5) In the case of an overpayment of
royalties, the mechanical licensing col-
lective shall appropriately credit or
offset the excess payment amount and
apply it to the digital music provider’s
account, or upon request, issue a re-
fund within a reasonable period of
time.

(6)(i) A statement of adjustment
must be delivered to the mechanical 1i-
censing collective no later than 6
months after the occurrence of any of
the scenarios specified by paragraph
(k)(6)(ii) of this section, where such an
event necessitates an adjustment.
Where more than one scenario applies
to the same cumulative statement of
account at different points in time, a
separate 6-month period runs for each
such triggering event. Where more
than one scenario necessitates the
same particular adjustment, the 6-
month deadline to make the adjust-
ment begins to run from the occur-
rence of the earliest triggering event.

(ii) A statement of adjustment may
only be made:

(A) Except as otherwise provided for
by paragraph (c)(6) of this section,
where the digital music provider dis-
covers, or is notified of by the mechan-
ical licensing collective or a copyright
owner, licensor, or author (or their re-
spective representatives, including by
an administrator or a collective man-
agement organization) of a relevant
sound recording or musical work that
is embodied in such a sound recording,
an inaccuracy in the cumulative state-
ment of account, or in the amounts of
royalties owed, based on information
that was not previously known to the
digital music provider despite its good-
faith efforts;
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(B) When making an adjustment to a
previously estimated input under para-
graph (d)(2) of this section;

(C) Following an audit of a digital
music provider that concludes after the
cumulative statement of account is de-
livered and that has the result of af-
fecting the computation of the royal-
ties payable by the digital music pro-
vider (e.g., as applicable, an audit by a
sound recording copyright owner con-
cerning the amount of applicable con-
sideration paid for sound recording
copyright rights); or

(D) In response to a change in appli-
cable rates or terms under part 385 of
this title.

(E) To ensure consistency with any
adjustments made in an Annual State-
ment of Account generated under §210.7
for the most recent fiscal year.

(7T A statement of adjustment must
be certified in the same manner as a
cumulative statement of account under
paragraph (j) of this section.

(1)(1) Subject to the provisions of 17
U.S.C. 115, a digital music provider and
the mechanical licensing collective
may agree in writing to vary or supple-
ment the procedures described in this
section, including but not limited to
pursuant to an agreement to admin-
ister a voluntary license, provided that
any such change does not materially
prejudice copyright owners owed royal-
ties required to be transferred to the
mechanical licensing collective for the
digital music provider to be eligible for
the limitation on liability described in
17 U.S.C. 115(d)(10). The procedures sur-
rounding the certification require-
ments of paragraph (j) of this section
may not be altered by agreement. This
paragraph (1)(1) does not empower the
mechanical licensing collective to
agree to alter any substantive require-
ments described in this section, includ-
ing but not limited to the required roy-
alty payment and accounting informa-
tion and sound recording and musical
work information.

(2) The mechanical licensing collec-
tive shall maintain a current, free, and
publicly accessible online list of all
agreements made pursuant to para-
graph (1)(1) of this section that includes
the name of the digital music provider
(and, if different, the trade or con-
sumer-facing brand name(s) of the
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services(s), including any specific offer-
ing(s), through which the digital music
provider engages, or has engaged at
any time during the period identified
in paragraph (c)(1) of this section, in
covered activities) and the start and
end dates of the agreement. Any such
agreement shall be considered a record
that a copyright owner may access in
accordance with 17 U.S.C.
115(d)(3)(M)(ii). Where an agreement
made pursuant to paragraph (1)(1) of
this section is made pursuant to an
agreement to administer a voluntary
license or any other agreement, only
those portions that vary or supplement
the procedures described in this section
and that pertain to the administration
of a requesting copyright owner’s musi-
cal works must be made available to
that copyright owner.

(m) Each digital music provider
shall, for a period of at least seven
years from the date of delivery of a cu-
mulative statement of account or
statement of adjustment to the me-
chanical licensing collective, keep and
retain in its possession all records and
documents necessary and appropriate
to support fully the information set
forth in such statement (except that
such records and documents that relate
to an estimated input permitted under
paragraph (d)(2) of this section must be
kept and retained for a period of at
least seven years from the date of de-
livery of the statement containing the
final adjustment of such input).

(n) BErrors in a cumulative statement
of account or statement of adjustment
that do not materially prejudice the
rights of the copyright owner shall be
deemed harmless, and shall not render
that statement invalid.

(0)(1) By June 15, 2021, the digital
music provider must submit a supple-
mental metadata report that includes
all of the information provided in the
cumulative statement of account pur-
suant to paragraph (c) of this section,
as well as, separately or together with
such information, the following infor-
mation for each sound recording em-
bodying a musical work that was re-
ported under paragraph (c)(4)(ii) of this
section:

(i) Identifying information for the
sound recording, including but not lim-
ited to:
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(A) Sound recording name(s), includ-
ing, to the extent practicable, all
known alternative and parenthetical
titles for the sound recording;

(B) Featured artist(s);

(C) Unique identifier assigned by the
digital music provider, if any, includ-
ing to the extent practicable, any
code(s) that can be used to locate and
listen to the sound recording through
the digital music provider’s public-fac-
ing service;

(D) Actual playing time measured
from the sound recording audio file,
where available; and

(E) To the extent acquired by the dig-
ital music provider in connection with
its use of sound recordings of musical
works to engage in covered activities,
and to the extent practicable:

(1) Sound recording
owner(s);

(2) Producer(s);

(3) International standard recording
code(s) (ISRC);

(4) Any other unique identifier(s) for
or associated with the sound recording,
including any unique identifier(s) for
any associated album, including but
not limited to:

(1) Catalog number(s);

(i7) Universal product code(s) (UPC);
and

(i) Unique identifier(s) assigned by
any distributor;

(5) Version(s);

(6) Release date(s);

(7) Album title(s);

(8) Label name(s); and

(9) Distributor(s).

(ii) Identifying information for the
musical work embodied in the reported
sound recording, to the extent acquired
by the digital music provider in the
metadata provided by sound recording
copyright owners or other licensors of
sound recordings in connection with
the use of sound recordings of musical
works to engage in covered activities,
and to the extent practicable:

(A) Information concerning author-
ship of the applicable rights in the mu-
sical work embodied in the sound re-
cording, including but not limited to:

(1) Songwriter(s); and

(2) International standard name iden-
tifier(s) (ISNI) and interested parties
information code(s) (IPI) for each such
songwriter;

copyright

756



U.S. Copyright Office, Library of Congress

(B) International standard musical
work code(s) (ISWC) for the musical
work embodied in the sound recording;
and

(C) Musical work name(s) for the mu-
sical work embodied in the sound re-
cording, including any alternative or
parenthetical titles for the musical
work.

(iii)(A) For each track for which a
share of a musical work has been
matched and for which accrued royal-
ties for such share have been paid, but
for which one or more shares of the
musical work remains unmatched and
unpaid, the digital music provider
must provide, for each usage line for
such track, a reference to the specific
unique identifier for the usage line re-
ported under paragraph (e) of this sec-
tion, and a clear identification of the
percentage share(s) that have been
matched and paid and the owner(s) of
such matched and paid share(s) (includ-
ing any unique party identifiers for
such owner(s) that are known by the
digital music provider).

(B) If, for a particular track, a digital
music provider cannot provide a clear
identification of the percentage
share(s) that have been matched and
paid and the owner(s) of such share(s)
because this information is subject to a
contractual confidentiality restriction
or the conditions of paragraph
(0)(1)(iii)(C) of this section apply with
respect to such information, the digital
music provider must provide alternate
information for the track, namely, a
clear identification of the total aggre-
gate percentage share that has been
matched and paid and the owner(s) of
the aggregate matched and paid share
(including any unique party identifiers
for such owner(s) that are known by
the digital music provider). If the dig-
ital music provider still cannot provide
such alternate information because of
the conditions of paragraph
(0)(1)(iii)(C) of this section, the infor-
mation required by this paragraph
(0)(1)(ii)(B) may be omitted for the
track from the supplemental metadata
report. A digital music provider report-
ing under this paragraph (0)(1)(iii)(B)
must deliver a certification to the me-
chanical licensing collective stating
that the conditions of being permitted
to report under this paragraph
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(0)(1)({ii)(B) apply with respect to the
provision of alternate information or
omission of percentage share(s) infor-
mation entirely, as specified in the cer-
tification.

(C) The conditions referred to in
paragraph (0)(1)(iii)(B) of this section
are:

(I) The information is maintained
only by a third-party vendor;

(2) The digital music provider does
not have any contractual or other
rights to access the information;

(3) The digital music provider is un-
able to compile the information from
records in its possession using commer-
cially reasonable efforts within the re-
quired reporting timeframe; and

(4) The vendor refuses to make the
information available to the digital
music provider on commercially rea-
sonable terms.

(2) Any obligation under paragraph
(0)(1) of this section concerning infor-
mation about sound recording copy-
right owners may be satisfied by re-
porting the information for applicable
sound recordings provided to the dig-
ital music provider by sound recording
copyright owners or other licensors of
sound recordings (or their representa-
tives) contained in each of the fol-
lowing DDEX fields: LabelName and
PLine. Where a digital music provider
acquires this information in addition
to other information identifying a rel-
evant sound recording copyright
owner, all such information must be re-
ported to the extent practicable.

(3) As used in this paragraph (0), it is
practicable to provide the enumerated
information if:

(i) It belongs to a category of infor-
mation expressly required to be re-
ported by the enumerated list of infor-
mation contained in §210.6(c)(3);

(ii) It belongs to a category of infor-
mation that has been reported, or is re-
quired to be reported, by the particular
digital music provider to the mechan-
ical licensing collective under the blan-
ket license; or

(iii) It belongs to a category of infor-
mation that is reported by the par-
ticular digital music provider to the
mechanical licensing collective under a
voluntary license or individual
download license.
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(4) The supplemental metadata re-
port provided for in this paragraph (o)
is not a condition for eligibility for the
limitation on liability in 17 U.S.C.
115(d)(10), or a condition of the blanket
license.

[83 FR 63065, Dec. 7, 2018. Redesignated at 85
FR 58143, Sept. 17, 2020. Amended at 86 FR
2203, Jan. 11, 2021; 86 FR 7653, Feb. 1, 2021]

§210.11 Record companies using indi-
vidual download licenses.

A record company that obtains an in-
dividual download license under 17
U.S.C. 115(b)(3) shall provide state-
ments of account and pay royalties as
a compulsory licensee in accordance
with this subpart.

[83 FR 63065, Dec. 7, 2018. Redesignated at 85
FR 58143, Sept. 17, 2020]

§ 210.12-210.20 [Reserved]

Subpart B—Blanket Compulsory
License for Digital Uses, Me-
chanical Licensing Collective,
and Digital Licensee Coordi-
nator

SOURCE: 85 FR 58143, Sept. 17, 2020, unless
otherwise noted.

§210.21 General.

This subpart prescribes rules for the
compulsory blanket license to make
and distribute digital phonorecord de-
liveries of nondramatic musical works
pursuant to 17 U.S.C. 115(d), including
rules for digital music providers, sig-
nificant nonblanket licensees, the me-
chanical licensing collective, and the
digital licensee coordinator.

§210.22 Definitions.

For purposes of this subpart:

(a) Unless otherwise specified, the
terms used have the meanings set forth
in 17 U.S.C. 115(e).

(b) The term blanket licensee means a
digital music provider operating under
a blanket license.

(c) The term DDEX means Digital
Data Exchange, LLC.

(d) The term GAAP means U.S. Gen-
erally Accepted Accounting Principles,
except that if the U.S. Securities and
Exchange Commission permits or re-
quires entities with securities that are
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publicly traded in the U.S. to employ
International Financial Reporting
Standards, as issued by the Inter-
national Accounting Standards Board,
or as accepted by the Securities and
Exchange Commission if different from
that issued by the International Ac-
counting Standards Board, in lieu of
Generally Accepted Accounting Prin-
ciples, then an entity may employ
International Financial Reporting
Standards as ‘“GAAP” for purposes of
this section.

(e) The term IPI means interested
parties information code.

(f) The term ISNI means inter-
national standard name identifier.

(g) The term ISRC means inter-
national standard recording code.

(h) The term ISWC means inter-
national standard musical work code.

(i) The term producer means the pri-
mary person(s) contracted by and ac-
countable to the content owner for the
task of delivering the sound recording
as a finished product.

(j) The term UPC means universal
product code.

§210.23 Designation of the mechanical
licensing collective and digital li-
censee coordinator.

The following entities are designated
pursuant to 17 U.S.C. 115(d)(3)(B) and
(A)(B)(B). Additional information re-
garding these entities is available on
the Copyright Office’s website.

(a) Mechanical Licensing Collective,
incorporated in Delaware on March 5,
2019, is designated as the mechanical 1li-
censing collective; and

(b) Digital Licensee Coordinator,
Inc., incorporated in Delaware on
March 20, 2019, is designated as the dig-
ital licensee coordinator.

§210.24

(a) General. This section prescribes
rules under which a digital music pro-
vider completes and submits a notice
of license to the mechanical licensing
collective pursuant to 17 TU.S.C.
115(d)(2)(A) for purposes of obtaining a
statutory blanket license.

(b) Form and content. A notice of 1li-
cense shall be prepared in accordance

Notices of blanket license.
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with any reasonable formatting in-
structions established by the mechan-
ical licensing collective, and shall in-
clude all of the following information:

(1) The full legal name of the digital
music provider and, if different, the
trade or consumer-facing brand
name(s) of the service(s), including any
specific offering(s), through which the
digital music provider is engaging, or
seeks to engage, in any covered activ-
ity.

(2) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
digital music provider. A post office
box or similar designation will not be
sufficient except where it is the only
address that can be used in that geo-
graphic location.

(3) A telephone number and email ad-
dress for the digital music provider
where an individual responsible for
managing the blanket license can be
reached.

(4) Any website(s), software applica-
tion(s), or other online locations(s)
where the digital music provider’s ap-
plicable service(s) is/are, or expected to
be, made available.

(5) A description sufficient to reason-
ably establish the digital music pro-
vider’s eligibility for a blanket license
and to provide reasonable notice to the
mechanical licensing collective, copy-
right owners, and songwriters of the
manner in which the digital music pro-
vider is engaging, or seeks to engage,
in any covered activity pursuant to the
blanket license. Such description shall
be sufficient if it includes at least the
following information:

(i) A statement that the digital
music provider has a good-faith belief,
informed by review of relevant law and
regulations, that it:

(A) Satisfies all requirements to be
eligible for a blanket license, including
that it satisfies the eligibility criteria
to be considered a digital music pro-
vider pursuant to 17 U.S.C. 115(e)(8);
and

(B) Is, or will be before the date of
initial use of musical works pursuant
to the blanket license, able to comply
with all payments, terms, and respon-
sibilities associated with the blanket
license.
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(ii) A statement that where the dig-
ital music provider seeks or expects to
engage in any activity identified in its
notice of license, it has a good-faith in-
tention to do so within a reasonable pe-
riod of time.

(iii) A general description of the dig-
ital music provider’s service(s), or ex-
pected service(s), and the manner in
which it wuses, or seeks to use,
phonorecords of nondramatic musical
works.

(iv) Identification of each of the fol-
lowing digital phonorecord delivery
configurations the digital music pro-
vider is, or seeks to be, making as part
of its covered activities:

(A) Permanent downloads.

(B) Limited downloads.

(C) Interactive streams.

(D) Noninteractive streams.

(E) Other configurations,
panied by a brief description.

(v) Identification of each of the fol-
lowing service types the digital music
provider offers, or seeks to offer, as
part of its covered activities (the dig-
ital music provider may, but is not re-
quired to, associate specific service
types with specific digital phonorecord
delivery configurations or with par-
ticular types of activities or offerings
that may be defined in part 385 of this
title):

(A) Subscriptions.

(B) Bundles.

(C) Lockers.

(D) Services available through dis-
counted pricing plans, such as for fami-
lies or students.

(E) Free-to-the-user services.

(F) Other applicable services, accom-
panied by a brief description.

(vi) Any other information the dig-
ital music provider wishes to provide.

(6) The date, or expected date, of ini-
tial use of musical works pursuant to
the blanket license.

(7) Identification of any amendment
made pursuant to paragraph (f) of this
section, including the submission date
of the notice being amended.

(8) A description of any applicable
voluntary license the digital music
provider is, or expects to be, operating
under concurrently with the blanket 1i-
cense that is sufficient for the mechan-
ical licensing collective to fulfill its
obligations under 17 U.S.C.

accom-
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115(A)B)(G)(1)(I)(bb). This description
should be provided as an addendum to
the rest of the notice of license to help
preserve any confidentiality to which
it may be entitled. This paragraph
(b)(8) does not apply to any authority
obtained by a digital music provider
from licensors of sound recordings to
make and distribute permanent
downloads of musical works embodied
in such sound recordings pursuant to
an individual download license or vol-
untary license. With respect to any ap-
plicable voluntary license executed and
in effect before March 31, 2021, the de-
scription required by this paragraph
(b)(8) must be delivered to the mechan-
ical licensing collective either no later
than 10 business days after such license
is executed, or at least 90 calendar days
before delivering a report of usage cov-
ering the first reporting period during
which such license is in effect, which-
ever is later. For any reporting period
ending on or before March 31, 2021, the
mechanical licensing collective shall
not be required to undertake any obli-
gations otherwise imposed on it by this
subpart with respect to any voluntary
license for which the collective has not
received the description required by
this paragraph (b)(8) at least 90 cal-
endar days prior to the delivery of a re-
port of usage for such period, but such
obligations attach and are ongoing
with respect to such license for subse-
quent periods. The rest of the notice of
license may be delivered separately
from such description. The description
required by this paragraph (b)(8) shall
be sufficient if it includes at least the
following information:

(i) An identification of each of the
digital music provider’s services, in-
cluding by reference to any applicable
types of activities or offerings that
may be defined in part 385 of this title,
through which musical works are, or
are expected to be, used pursuant to
any such voluntary license. If such a li-
cense pertains to all of the digital
music provider’s applicable services, it
may state so without identifying each
service.

(ii) The start and end dates.

(iii) The musical work copyright
owner, identified by name and any
known and appropriate unique identi-
fiers, and appropriate contact informa-
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tion for the musical work copyright
owner or for an administrator or other
representative who has entered into an
applicable license on behalf of the rel-
evant copyright owner.

(iv) A satisfactory identification of
any applicable catalog exclusions.

(v) At the digital music provider’s op-
tion, and in lieu of providing the infor-
mation listed in paragraph (b)(8)(iv) of
this section, a list of all covered musi-
cal works, identified by appropriate
unique identifiers.

(vi) A unique identifier for each such
license.

(9) A description of the extent to
which the digital music provider is op-
erating under authority obtained from
licensors of sound recordings to make
and distribute permanent downloads of
musical works embodied in such sound
recordings pursuant to an individual
download license or voluntary license.
Such description may indicate that
such authority exists for all permanent
downloads. Otherwise, such description
shall include a list of all sound record-
ings for which the digital music pro-
vider has obtained such authority from
the respective sound recording
licensors, or a list of any applicable
catalog exclusions where the digital
music provider indicates that such au-
thority otherwise exists for all perma-
nent downloads. Such description shall
also include an identification of the
digital music provider’s covered activi-
ties operated under such authority.

(c) Certification and signature. The no-
tice of license shall be signed by an ap-
propriate duly authorized officer or
representative of the digital music pro-
vider. The signature shall be accom-
panied by the name and title of the
person signing the notice and the date
of the signature. The notice may be
signed electronically. The person sign-
ing the notice shall certify that he or
she has appropriate authority to sub-
mit the notice of license to the me-
chanical licensing collective on behalf
of the digital music provider and that
all information submitted as part of
the notice is true, accurate, and com-
plete to the best of the signer’s knowl-
edge, information, and belief, and is
provided in good faith.

(d) Submission, fees, and acceptance.
Except as provided by 17 TU.S.C.
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115(d)(9)(A), to obtain a blanket 1li-
cense, a digital music provider must
submit a notice of license to the me-
chanical licensing collective. Notices
of license shall be submitted to the me-
chanical licensing collective in a man-
ner reasonably determined by the col-
lective. No fee may be charged for sub-
mitting notices of license. Upon sub-
mitting a notice of license to the me-
chanical licensing collective, a digital
music provider shall be provided with a
prompt response from the collective
confirming receipt of the notice and
the date of receipt. The mechanical li-
censing collective shall send any rejec-
tion of a notice of license to both the
street address and email address pro-
vided in the notice.

(e) Harmless errors. Errors in the sub-
mission or content of a notice of li-
cense, including the failure to timely
submit an amended notice of license,
that do not materially affect the ade-
quacy of the information required to
serve the purposes of 17 U.S.C. 115(d)
shall be deemed harmless, and shall not
render the notice invalid or provide a
basis for the mechanical licensing col-
lective to reject a notice or terminate
a blanket license. This paragraph (e)
shall apply only to errors made in good
faith and without any intention to de-
ceive, mislead, or conceal relevant in-
formation.

(f) Amendments. A digital music pro-
vider may submit an amended notice of
license to cure any deficiency in a re-
jected notice pursuant to 17 U.S.C.
115(d)(2)(A). A digital music provider
operating under a blanket license must
submit a new notice of license within
45 calendar days after any of the infor-
mation required by paragraphs (b)(1)
through (6) of this section contained in
the notice on file with the mechanical
licensing collective has changed. An
amended notice shall indicate that it is
an amendment and shall contain the
submission date of the notice being
amended. The mechanical licensing
collective shall retain copies of all
prior notices of license submitted by a
digital music provider. Where the in-
formation required by paragraph (b)(8)
of this section has changed, instead of
submitting an amended notice of li-
cense, the digital music provider must
promptly deliver updated information
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to the mechanical licensing collective
in an alternative manner reasonably
determined by the collective. To the
extent commercially reasonable, the
digital music provider must deliver
such updated information either no
later than 10 business days after such
license is executed, or at least 30 cal-
endar days before delivering a report of
usage covering the first reporting pe-
riod during which such license is in ef-
fect, whichever is later. Except as oth-
erwise provided for by paragraph (b)(8)
of this section, the mechanical licens-
ing collective shall not be required to
undertake any obligations otherwise
imposed on it by this subpart with re-
spect to any voluntary license for
which the collective has not received
the description required by paragraph
(b)(8) of this section at least 30 cal-
endar days prior to the delivery of a re-
port of usage for such period, but such
obligations attach and are ongoing
with respect to such license for subse-
quent periods.

(g) Transition to blanket licenses.
Where a digital music provider obtains
a blanket license automatically pursu-
ant to 17 U.S.C. 115(d)(9)(A) and seeks
to continue operating under the blan-
ket license, a notice of license must be
submitted to the mechanical licensing
collective within 45 calendar days after
the license availability date and the
mechanical licensing collective shall
begin accepting such notices at least 30
calendar days before the license avail-
ability date, provided, however, that
any description required by paragraph
(b)(8) of this section must be delivered
within the time period described in
paragraph (b)(8). In such cases, the
blanket license shall be effective as of
the license availability date, rather
than the date on which the notice is
submitted to the collective. Failure to
comply with this paragraph (g), includ-
ing by failing to timely submit the re-
quired notice or cure a rejected notice,
shall not affect an applicable digital
music provider’s blanket license, ex-
cept that such blanket license may be-
come subject to default and termi-
nation under 17 U.S.C. 115(d)(4)(E). The
mechanical licensing collective shall
not take any action pursuant to 17
U.S.C. 115(d)(4)(E) before the conclu-
sion of any proceedings under 17 U.S.C.

761



§210.25

115(d)(2)(A)(iv) or (v), provided that the
digital music provider meets the blan-
ket license’s other required terms and
conditions.

(h) Additional information. Nothing in
this section shall be construed to pro-
hibit the mechanical licensing collec-
tive from seeking additional informa-
tion from a digital music provider that
is not required by this section, which
the digital music provider may volun-
tarily elect to provide, provided that
the collective may not represent that
such information is required to comply
with the terms of this section.

(i) Public access. The mechanical 1li-
censing collective shall maintain a cur-
rent, free, and publicly accessible and
searchable online list of all blanket li-
censes that, subject to any confiden-
tiality to which they may be entitled,
includes:

(1) All information contained in each
notice of license, including amended
and rejected notices;

(2) Contact information for all blan-
ket licensees;

(3) The effective dates of all blanket
licenses;

(4) For any amended or rejected no-
tice, a clear indication of its amended
or rejected status and its relationship
to other relevant notices;

(5) For any rejected notice, the col-
lective’s reason(s) for rejecting it; and

(6) For any terminated blanket 1li-
cense, a clear indication of its termi-
nated status, the date of termination,
and the collective’s reason(s) for termi-
nating it.

[85 FR 58143, Sept. 17, 2020, as amended at 86
FR 12826, Mar. 5, 2021]
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(a) General. This section prescribes
rules under which a significant non-
blanket licensee completes and sub-
mits a notice of nonblanket activity to
the mechanical licensing collective
pursuant to 17 U.S.C. 115(d)(6)(A) for
purposes of notifying the mechanical
licensing collective that the licensee
has been engaging in covered activi-
ties.

(b) Form and content. A notice of non-
blanket activity shall be prepared in
accordance with any reasonable for-
matting instructions established by
the mechanical licensing collective,

Notices of nonblanket activity.
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and shall include all of the following
information:

(1) The full legal name of the signifi-
cant nonblanket licensee and, if dif-
ferent, the trade or consumer-facing
brand name(s) of the service(s), includ-
ing any specific offering(s), through
which the significant nonblanket 1i-
censee is engaging, or expects to en-
gage, in any covered activity.

(2) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
significant nonblanket licensee. A post
office box or similar designation will
not be sufficient except where it is the
only address that can be used in that
geographic location.

(3) A telephone number and email ad-
dress for the significant nonblanket 1li-
censee where an individual responsible
for managing licenses associated with
covered activities can be reached.

(4) Any website(s), software applica-
tion(s), or other online locations(s)
where the significant nonblanket 1i-
censee’s applicable service(s) is/are, or
expected to be, made available.

(5) A description sufficient to reason-
ably establish the licensee’s qualifica-
tions as a significant nonblanket 1li-
censee and to provide reasonable notice
to the mechanical licensing collective,
digital licensee coordinator, copyright
owners, and songwriters of the manner
in which the significant nonblanket 1i-
censee is engaging, or expects to en-
gage, in any covered activity. Such de-
scription shall be sufficient if it in-
cludes at least the following informa-
tion:

(i) A statement that the significant
nonblanket licensee has a good-faith
belief, informed by review of relevant
law and regulations, that it satisfies
all requirements to qualify as a signifi-
cant nonblanket licensee under 17
U.S.C. 115(e)(31).

(ii) A statement that where the sig-
nificant nonblanket licensee expects to
engage in any activity identified in its
notice of nonblanket activity, it has a
good-faith intention to do so within a
reasonable period of time.

(iii) A general description of the sig-
nificant nonblanket licensee’s serv-
ice(s), or expected service(s), and the
manner in which it uses, or expects to
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use, phonorecords of nondramatic mu-
sical works.

(iv) Identification of each of the fol-
lowing digital phonorecord delivery
configurations the significant non-
blanket licensee is, or expects to be,
making as part of its covered activi-
ties:

(A) Permanent downloads.

(B) Limited downloads.

(C) Interactive streams.

(D) Noninteractive streams.

(E) Other configurations,
panied by a brief description.

(v) Identification of each of the fol-
lowing service types the significant
nonblanket licensee offers, or expects
to offer, as part of its covered activi-
ties (the significant nonblanket 1li-
censee may, but is not required to, as-
sociate specific service types with spe-
cific digital phonorecord delivery con-
figurations or with particular types of
activities or offerings that may be de-
fined in part 385 of this title):

(A) Subscriptions.

(B) Bundles.

(C) Lockers.

(D) Services available through dis-
counted pricing plans, such as for fami-
lies or students.

(E) Free-to-the-user services.

(F) Other applicable services, accom-
panied by a brief description.

(vi) Any other information the sig-
nificant nonblanket licensee wishes to
provide.

(6) Acknowledgement of whether the
significant nonblanket licensee is oper-
ating under authority obtained from
licensors of sound recordings to make
and distribute permanent downloads of
musical works embodied in such sound
recordings pursuant to an individual
download license or voluntary license.
Where such authority does not cover
all permanent downloads made avail-
able on the service, the significant non-
blanket licensee shall maintain with
the mechanical licensing collective a
list of all sound recordings for which it
has obtained such authority from the
respective sound recording licensors, or
a list of any applicable catalog exclu-
sions where the significant nonblanket
licensee indicates that such authority
otherwise exists for all permanent
downloads.

accom-
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(7) The date of initial use of musical
works pursuant to any covered activ-
ity.

(8) Identification of any amendment
made pursuant to paragraph (f) of this
section, including the submission date
of the notice being amended.

(c) Certification and signature. The no-
tice of nonblanket activity shall be
signed by an appropriate duly author-
ized officer or representative of the sig-
nificant nonblanket licensee. The sig-
nature shall be accompanied by the
name and title of the person signing
the notice and the date of the signa-
ture. The notice may be signed elec-
tronically. The person signing the no-
tice shall certify that he or she has ap-
propriate authority to submit the no-
tice of nonblanket activity to the me-
chanical licensing collective on behalf
of the significant nonblanket licensee
and that all information submitted as
part of the notice is true, accurate, and
complete to the best of the signer’s
knowledge, information, and belief,
and is provided in good faith.

(d) Submission, fees, and acceptance.
Notices of nonblanket activity shall be
submitted to the mechanical licensing
collective in a manner reasonably de-
termined by the collective. No fee may
be charged for submitting notices of
nonblanket activity. Upon submitting
a notice of nonblanket activity to the
mechanical licensing collective, a sig-
nificant nonblanket licensee shall be
provided with a prompt response from
the collective confirming receipt of the
notice and the date of receipt.

(e) Harmless errors. Errors in the sub-
mission or content of a notice of non-
blanket activity, including the failure
to timely submit an amended notice of
nonblanket activity, that do not mate-
rially affect the adequacy of the infor-
mation required to serve the purposes
of 17 U.S.C. 115(d) shall be deemed
harmless, and shall not render the no-
tice invalid or provide a basis for the
mechanical licensing collective or dig-
ital licensee coordinator to engage in
legal enforcement efforts under 17
U.S.C. 115(d)(6)(C). This paragraph (e)
shall apply only to errors made in good
faith and without any intention to de-
ceive, mislead, or conceal relevant in-
formation.
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(f) Amendments. A significant non-
blanket licensee must submit a new no-
tice of nonblanket activity with its re-
port of usage that is next due after any
of the information required by para-
graphs (b)(1) through (7) of this section
contained in the notice on file with the
mechanical licensing collective has
changed. An amended notice shall indi-
cate that it is an amendment and shall
contain the submission date of the no-
tice being amended. The mechanical li-
censing collective shall retain copies of
all prior notices of nonblanket activity
submitted by a significant nonblanket
licensee.

(g) Transition to blanket licenses.
Where a digital music provider that
would otherwise qualify as a signifi-
cant nonblanket licensee obtains a
blanket license automatically pursu-
ant to 17 U.S.C. 115(d)(9)(A) and does
not seek to operate under the blanket
license, if such licensee submits a valid
notice of nonblanket activity within 45
calendar days after the license avail-
ability date in accordance with 17
U.S.C. 115(d)(6)(A)(), such licensee
shall not be considered to have ever op-
erated under the statutory blanket 1li-
cense until such time as the licensee
submits a valid notice of license pursu-
ant to 17 U.S.C. 115(d)(2)(A).

(h) Additional information. Nothing in
this section shall be construed to pro-
hibit the mechanical licensing collec-
tive from seeking additional informa-
tion from a significant nonblanket li-
censee that is not required by this sec-
tion, which the significant nonblanket
licensee may voluntarily elect to pro-
vide, provided that the collective may
not represent that such information is
required to comply with the terms of
this section.

(i) Public access. The mechanical 1i-
censing collective shall maintain a cur-
rent, free, and publicly accessible and
searchable online list of all significant
nonblanket licensees that, subject to
any confidentiality to which they may
be entitled, includes:

(1) All information contained in each
notice of nonblanket activity, includ-
ing amended notices;

(2) Contact information for all sig-
nificant nonblanket licensees;

(3) The date of receipt of each notice
of nonblanket activity; and
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(4) For any amended notice, a clear
indication of its amended status and
its relationship to other relevant no-
tices.

[856 FR 58143, Sept. 17, 2020, as amended at 86
FR 12826, Mar. 5, 2021]

§210.26 Data collection and delivery
efforts by digital music providers
and musical work copyright own-
ers.

(a) General. This section prescribes
rules under which digital music pro-
viders and musical work copyright
owners shall engage in efforts to col-
lect and provide information to the
mechanical licensing collective that
may assist the collective in matching
musical works to sound recordings em-
bodying those works and identifying
and locating the copyright owners of
those works.

(b) Digital music providers. (1)(i) Pur-
suant to 17 U.S.C. 115(d)(4)(B), in addi-
tion to obtaining sound recording
names and featured artists and pro-
viding them in reports of usage, a dig-
ital music provider operating under a
blanket license shall engage in good-
faith, commercially reasonable efforts
to obtain from sound recording copy-
right owners and other licensors of
sound recordings made available
through the service(s) of such digital
music provider the information belong-
ing to the categories identified in
§210.27(e)(1)(A)(E) and (e)(1)(ii), without
regard to any limitations that may
apply to the reporting of such informa-
tion in reports of usage. Such efforts
must be undertaken periodically, and
be specific and targeted to obtaining
information not previously obtained
from the applicable owner or other li-
censor for the specific sound recordings
and musical works embodied therein
for which the digital music provider
lacks such information. Such efforts
must also solicit updates for any pre-
viously obtained information if reason-
ably requested by the mechanical 1li-
censing collective. The digital music
provider shall keep the mechanical 1i-
censing collective reasonably informed
of the efforts it undertakes pursuant to
this section.
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(ii) Any information required by
paragraph (b)(1)(i) of this section, in-
cluding any updates to such informa-
tion, provided to the digital music pro-
vider by sound recording copyright
owners or other licensors of sound re-
cordings (or their representatives)
shall be delivered to the mechanical li-
censing collective in reports of usage
in accordance with §210.27(e).

(2)(i) Notwithstanding paragraph
(b)(1) of this section, a digital music
provider may satisfy its obligations
under 17 U.S.C. 115(d)(4)(B) with respect
to a particular sound recording by ar-
ranging, or collectively arranging with
others, for the mechanical licensing
collective to receive the information
required by paragraph (b)(1)(i) of this
section from an authoritative source of
sound recording information, such as
the collective designated by the Copy-
right Royalty Judges to collect and
distribute royalties under the statu-
tory licenses established in 17 U.S.C.
112 and 114, provided that:

(A) Such arrangement requires such
source to inform, including through
periodic updates, the digital music pro-
vider and mechanical licensing collec-
tive about any relevant gaps in its rep-
ertoire coverage known to such source,
including but not limited to particular
categories of information identified in
§210.27(e)()E)(E) and (e)(1)(di), sound
recording copyright owners and/or
other licensors of sound recordings
(e.g., labels, distributors), genres, and/
or countries of origin, that are either
not covered or materially underrep-
resented as compared to overall mar-
ket representation; and

(B) Such digital music provider does
not have actual knowledge or has not
been notified by the source, the me-
chanical licensing collective, or a copy-
right owner, licensor, or author (or
their respective representatives, in-
cluding by an administrator or a col-
lective management organization) of
the relevant sound recording or musi-
cal work that is embodied in such
sound recording, that the source lacks
such information for the relevant
sound recording or a set of sound re-
cordings encompassing such sound re-
cording.

(ii) Satisfying the requirements of 17
U.S.C. 115(d)(4)(B) in the manner set
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out in paragraph (b)(2)(i) of this section
does not excuse a digital music pro-
vider from having to report sound re-
cording and musical work information
in accordance with §210.27(e).

(3) The requirements of paragraph (b)
of this section are without prejudice to
what a court of competent jurisdiction
may determine constitutes good-faith,
commercially reasonable efforts for
purposes of eligibility for the limita-
tion on liability described in 17 U.S.C.
115(d)(10).

(c) Musical work copyright owners. (1)
Pursuant to 17 U.S.C. 115(d)(3)(E)(iv),
each musical work copyright owner
with any musical work listed in the
musical works database shall engage in
commercially reasonable efforts to de-
liver to the mechanical licensing col-
lective, including for use in the musi-
cal works database, by providing, to
the extent a musical work copyright
owner becomes aware that such infor-
mation is not then available in the
database and to the extent the musical
work copyright owner has such missing
information, information regarding the
names of the sound recordings in which
that copyright owner’s musical works
(or shares thereof) are embodied, to the
extent practicable.

(2) As used in paragraph (c)(1) of this
section, ‘‘information regarding the
names of the sound recordings’ shall
include, for each applicable sound re-
cording:

(i) Sound recording name(s), includ-
ing any alternative or parenthetical ti-
tles for the sound recording;

(ii) Featured artist(s); and

(iii) ISRC(s).

§210.27 Reports of usage and payment
for blanket licensees.

(a) General. This section prescribes
rules for the preparation and delivery
of reports of usage and payment of roy-
alties for the making and distribution
of phonorecords of nondramatic musi-
cal works to the mechanical licensing
collective by a digital music provider
operating under a blanket license pur-
suant to 17 U.S.C. 115(d). A blanket 1li-
censee shall report and pay royalties to
the mechanical licensing collective on
a monthly basis in accordance with 17
U.S.C. 115(c)(2)(D), 17 U.S.C. 115(d)(4)(A),
and this section. A blanket licensee
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shall also report to the mechanical li-
censing collective on an annual basis in
accordance with 17 U.S.C. 115(c)(2)(I)
and this section. A blanket licensee
may make adjustments to its reports
of usage and royalty payments in ac-
cordance with this section.

(b) Definitions. For purposes of this
section, in addition to those terms de-
fined in §210.22:

(1) The term report of usage, unless
otherwise specified, refers to all re-
ports of usage required to be delivered
by a blanket licensee to the mechan-
ical licensing collective under the blan-
ket license, including reports of adjust-
ment. As used in this section, it does
not refer to reports required to be de-
livered by significant nonblanket 1li-
censees under 17 U.S.C. 115(d)(6)(A)(ii)
and §210.28.

(2) A monthly report of usage is a re-
port of usage accompanying monthly
royalty payments identified in 17
U.S.C. 115(c)2)(I) and 17 TU.S.C.
115(d)(4)(A), and required to be deliv-
ered by a blanket licensee to the me-
chanical licensing collective under the
blanket license.

(3) An annual report of usage is a
statement of account identified in 17
U.S.C. 115(c)(2)(I), and required to be
delivered by a blanket licensee annu-
ally to the mechanical licensing collec-
tive under the blanket license.

(4) A report of adjustment is a report
delivered by a blanket licensee to the
mechanical licensing collective under
the blanket license adjusting one or
more previously delivered monthly re-
ports of usage or annual reports of
usage, including related royalty pay-
ments.

(c) Content of monthly reports of usage.
A monthly report of usage shall be
clearly and prominently identified as a
“Monthly Report of Usage Under Com-
pulsory Blanket License for Making
and Distributing Phonorecords,” and
shall include a clear statement of the
following information:

(1) The period (month and year) cov-
ered by the monthly report of usage.

(2) The full legal name of the blanket
licensee and, if different, the trade or
consumer-facing brand name(s) of the
service(s), including any specific offer-
ing(s), through which the blanket Ili-
censee engages in covered activities. If
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the blanket licensee has a unique
DDEX identifier number, it must also
be provided.

(3) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
blanket licensee. A post office box or
similar designation will not be suffi-
cient except where it is the only ad-
dress that can be used in that geo-
graphic location.

(4) For each sound recording embody-
ing a musical work that is used by the
blanket licensee in covered activities
during the applicable monthly report-
ing period, a detailed statement, from
which the mechanical licensing collec-
tive may separate reported information
for each applicable activity or offering
including as may be defined in part 385
of this title, of all of:

(i) The royalty payment and account-
ing information required by paragraph
(d) of this section; and

(ii) The sound recording and musical
work information required by para-
graph (e) of this section.

(5)(1) For any voluntary license in ef-
fect during the applicable monthly re-
porting period, the information re-
quired under §210.24(b)(8). If this infor-
mation has been separately provided to
the mechanical licensing collective, it
need not be contained in the monthly
report of usage, provided the report
states that the information has been
provided separately and includes the
date on which such information was
last provided to the mechanical licens-
ing collective. This paragraph (c)(5)(i)
does not apply to any authority ob-
tained by a digital music provider from
licensors of sound recordings to make
and distribute permanent downloads of
musical works embodied in such sound
recordings pursuant to an individual
download license or voluntary license.

(ii) For any authority obtained by a
digital music provider from licensors of
sound recordings to make and dis-
tribute permanent downloads of musi-
cal works embodied in such sound re-
cordings pursuant to an individual
download license or voluntary license,
and where such authority does not
cover all permanent downloads made
available on the service, a list of all
sound recordings for which the digital
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music provider has obtained such au-
thority from the respective sound re-
cording licensors, or a list of any appli-
cable catalog exclusions where the dig-
ital music provider indicates that such
authority otherwise exists for all per-
manent downloads, and an identifica-
tion of the digital music provider’s
covered activities operated under such
authority. If this information has been
separately provided to the mechanical
licensing collective, it need not be con-
tained in the monthly report of usage,
provided the report states that the in-
formation has been provided separately
and includes the date on which such in-
formation was last provided to the me-
chanical licensing collective.

(6) Where the blanket licensee will
not receive an invoice prior to deliv-
ering its royalty payment under para-
graph (g)(1) of this section:

(i) The total royalty payable by the
blanket licensee under the blanket 1li-
cense for the applicable monthly re-
porting period, computed in accordance
with the requirements of this section
and part 385 of this title, and including
detailed information regarding how the
royalty was computed, with such total
royalty payable broken down by each
applicable activity or offering includ-
ing as may be defined in part 385 of this
title; and

(ii) The amount of late fees, if appli-
cable, included in the payment associ-
ated with the monthly report of usage.

(d) Royalty payment and accounting in-
formation. The royalty payment and ac-
counting information called for by
paragraph (c)(4)(i) of this section shall
consist of the following:

(1) Calculations. (i) Where the blanket
licensee will not receive an invoice
prior to delivering its royalty payment
under paragraph (g)(1) of this section, a
detailed and step-by-step accounting of
the calculation of royalties payable by
the blanket licensee under the blanket
license under applicable provisions of
this section and part 385 of this title,
sufficient to allow the mechanical li-
censing collective to assess the manner
in which the blanket licensee deter-
mined the royalty owed and the accu-
racy of the royalty calculations, in-
cluding but not limited to the number
of payable units, including, as applica-
ble, permanent downloads, plays, and
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constructive plays, for each reported
sound recording, whether pursuant to a
blanket license, voluntary license, or
individual download license.

(ii) Where the blanket licensee will
receive an invoice prior to delivering
its royalty payment under paragraph
(2)(1) of this section, all information
necessary for the mechanical licensing
collective to compute, in accordance
with the requirements of this section
and part 385 of this title, the royalties
payable by the blanket licensee under
the blanket license, and all informa-
tion necessary to enable the mechan-
ical licensing collective to provide a
detailed and step-by-step accounting of
the calculation of such royalties under
applicable provisions of this section
and part 385 of this title, sufficient to
allow each applicable copyright owner
to assess the manner in which the me-
chanical licensing collective, using the
blanket licensee’s information, deter-
mined the royalty owed and the accu-
racy of the royalty calculations, in-
cluding but not limited to the number
of payable units, including, as applica-
ble, permanent downloads, plays, and
constructive plays, for each reported
sound recording, whether pursuant to a
blanket license, voluntary license, or
individual download license.

(2) Estimates. (i) Where computation
of the royalties payable by the blanket
licensee under the blanket license de-
pends on an input that is unable to be
finally determined at the time the re-
port of usage is delivered to the me-
chanical licensing collective and where
the reason the input cannot be finally
determined is outside of the blanket li-
censee’s control (e.g., as applicable, the
amount of applicable public perform-
ance royalties and the amount of appli-
cable consideration for sound recording
copyright rights), a reasonable esti-
mation of such input, determined in ac-
cordance with GAAP, may be used or
provided by the blanket licensee. Roy-
alty payments based on such estimates
shall be adjusted pursuant to para-
graph (k) of this section after being fi-
nally determined. A report of usage
containing an estimate permitted by
this paragraph (d)(2)(i) should identify
each input that has been estimated,
and provide the reason(s) why such
input(s) needed to be estimated and an
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explanation as to the basis for the esti-
mate(s).

(ii) Where the blanket licensee will
not receive an invoice prior to deliv-
ering its royalty payment under para-
graph (g)(1) of this section, and the
blanket licensee is dependent upon the
mechanical licensing collective to con-
firm usage subject to applicable vol-
untary licenses and individual
download licenses, the blanket licensee
shall compute the royalties payable by
the blanket licensee under the blanket
license using a reasonable estimation
of the amount of payment for such
non-blanket usage to be deducted from
royalties that would otherwise be due
under the blanket license, determined
in accordance with GAAP. Royalty
payments based on such estimates
shall be adjusted within 5 calendar
days after the mechanical licensing
collective confirms such amount to be
deducted and notifies the blanket Ili-
censee under paragraph (g)(2) of this
section. Any overpayment of royalties
shall be handled in accordance with
paragraph (k)(5) of this section. Where
the blanket licensee will receive an in-
voice prior to delivering its royalty
payment under paragraph (g)(1) of this
section, the blanket licensee shall not
provide an estimate of or deduct such
amount in the information delivered to
the mechanical licensing collective
under paragraph (d)(1)(ii) of this sec-
tion.

(3) Good faith. All information and
calculations provided pursuant to para-
graph (d) of this section shall be made
in good faith and on the basis of the
best knowledge, information, and belief
of the blanket licensee at the time the
report of usage is delivered to the me-
chanical licensing collective, and sub-
ject to any additional accounting and
certification requirements under 17
U.S.C. 115 and this section.

(e) Sound recording and musical work
information. (1) The following informa-
tion must be provided for each sound
recording embodying a musical work
required to be reported under para-
graph (c)(4)(ii) of this section:

(i) Identifying information for the
sound recording, including but not lim-
ited to:

(A) Sound recording name(s), includ-
ing all known alternative and par-
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enthetical titles for the sound record-
ing;

(B) Featured artist(s);

(C) Unique identifier(s) assigned by
the blanket licensee, including unique
identifier(s) (such as, if applicable, Uni-
form Resource Locators (URLs)) that
can be used to locate and listen to the
sound recording, accompanied by clear
instructions describing how to do so
(such audio access may be limited to a
preview or sample of the sound record-
ing lasting at least 30 seconds), subject
to paragraph (e)(3) of this section;

(D) Actual playing time measured
from the sound recording audio file;
and

(E) To the extent acquired by the
blanket licensee in connection with its
use of sound recordings of musical
works to engage in covered activities,

including pursuant to 17 TU.S.C.
115(d)(4)(B):
1) Sound recording copyright
owner(s);

(2) Producer(s);

(3) ISRC(s);

(4) Any other unique identifier(s) for
or associated with the sound recording,
including any unique identifier(s) for
any associated album, including but
not limited to:

(1) Catalog number(s);

(1) UPC(s); and

(711) Unique identifier(s) assigned by
any distributor;

(5) Version(s);

(6) Release date(s);

(7) Album title(s);

(8) Label name(s);

(9) Distributor(s); and

(10) Other information commonly
used in the industry to identify sound
recordings and match them to the mu-
sical works the sound recordings em-
body.

(ii) Identifying information for the
musical work embodied in the reported
sound recording, to the extent acquired
by the blanket licensee in the
metadata provided by sound recording
copyright owners or other licensors of
sound recordings in connection with
the use of sound recordings of musical
works to engage in covered activities,
including pursuant to 17 TU.S.C.
115(d)(4)(B):

(A) Information concerning author-
ship and ownership of the applicable
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rights in the musical work embodied in
the sound recording, including but not
limited to:

(1) Songwriter(s);

(2) Publisher(s) with applicable U.S.
rights;

(3) Musical work copyright owner(s);

(4) ISNI(s) and IPI(s) for each such
songwriter, publisher, and musical
work copyright owner; and

(5) Respective ownership shares of
each such musical work copyright
owner;

(B) ISWC(s) for the musical work em-
bodied in the sound recording; and

(C) Musical work name(s) for the mu-
sical work embodied in the sound re-
cording, including any alternative or
parenthetical titles for the musical
work.

(iii) Whether the blanket licensee, or
any corporate parent, subsidiary, or af-
filiate of the blanket licensee, is a
copyright owner of the musical work
embodied in the sound recording.

(2) Where any of the information
called for by paragraph (e)(1) of this
section, except for playing time, is ac-
quired by the blanket licensee from
sound recording copyright owners or
other licensors of sound recordings (or
their representatives), and the blanket
licensee revises, re-titles, or otherwise
modifies such information (which, for
avoidance of doubt, does not include
the act of filling in or supplementing
empty or blank data fields, to the ex-
tent such information is known to the
licensee), the blanket licensee shall re-
port as follows:

(i) It shall be sufficient for the blan-
ket licensee to report either the licen-
sor-provided version or the modified
version of such information to satisfy
its obligations under paragraph (e)(1) of
this section, except for the reporting of
any information belonging to a cat-
egory of information that was not peri-
odically modified by that blanket 1li-
censee prior to the license availability
date, any unique identifier (including
but not limited to ISRC and ISWC), or
any release date. On and after Sep-
tember 17, 2021, it additionally shall
not be sufficient for the blanket 1li-
censee to report a modified version of
any sound recording name, featured
artist, version, or album title.
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(ii) Where the blanket licensee must
otherwise report the licensor-provided
version of such information under
paragraph (e)(2)(i) of this section, but
to the best of its knowledge, informa-
tion, and belief no longer has posses-
sion, custody, or control of the licen-
sor-provided version, reporting the
modified version of such information
will satisfy its obligations under para-
graph (e)(1) of this section if the blan-
ket licensee certifies to the mechanical
licensing collective that to the best of
the blanket licensee’s knowledge, in-
formation, and belief: The information
at issue belongs to a category of infor-
mation called for by paragraph (e)(1) of
this section (each of which must be
identified) that was periodically modi-
fied by the particular blanket licensee
prior to October 19, 2020; and that de-
spite engaging in good-faith, commer-
cially reasonable efforts, the blanket
licensee has not located the licensor-
provided version in its records. A cer-
tification need not identify specific
sound recordings or musical works, and
a single certification may encompass
all licensor-provided information satis-
fying the conditions of the preceding
sentence. The blanket licensee should
deliver this certification prior to or
contemporaneously with the first-de-
livered report of usage containing in-
formation to which this paragraph
(e)(2)(ii) is applicable and need not pro-
vide the same certification to the me-
chanical licensing collective more than
once.

(3) With respect to the obligation
under paragraph (e)(1) of this section
for blanket licensees to report unique
identifiers that can be used to locate
and listen to sound recordings accom-
panied by clear instructions describing
how to do so:

(i) On and after the license avail-
ability date, blanket licensees pro-
viding such unique identifiers may not
impose conditions that materially di-
minish the degree of access to sound
recordings in connection with their po-
tential use by the mechanical licensing
collective or its registered users in
connection with their use of the collec-
tive’s claiming portal (e.g., if a paid
subscription is not required to listen to
a sound recording as of the license
availability date, the blanket licensee
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should not later impose a subscription
fee for users to access the recording
through the portal). Nothing in this
paragraph (e)(3)(i) shall be construed as
restricting a blanket licensee from oth-
erwise imposing conditions or dimin-
ishing access to sound recordings: With
respect to other users or methods of ac-
cess to its service(s), including the gen-
eral public; if required by a relevant
agreement with a sound recording
copyright owner or other licensor of
sound recordings; or where such sound
recordings are no longer made avail-
able through its service(s).

(ii) Blanket licensees who do not as-
sign such unique identifiers as of Sep-
tember 17, 2020, may make use of a
transition period ending September 17,
2021, during which the requirement to
report such unique identifiers accom-
panied by instructions shall be waived
upon notification, including a descrip-
tion of any implementation obstacles,
to the mechanical licensing collective.

(iii)(A) By no later than December 16,
2020, and on a quarterly basis for the
succeeding year, or as otherwise di-
rected by the Copyright Office, the me-
chanical licensing collective and dig-
ital licensee coordinator shall report to
the Copyright Office regarding the
ability of users to listen to sound re-
cordings for identification purposes
through the collective’s claiming por-
tal. In addition to any other informa-
tion requested, each report shall:

(1) Identify any implementation ob-
stacles preventing the audio of any re-
ported sound recording from being
accessed directly or indirectly through
the portal without cost to portal users
(including any obstacles described by
any blanket licensee pursuant to para-
graph (e)(3)(ii) of this section, along
with such licensee’s identity), and any
other obstacles to improving the expe-
rience of portal users seeking to iden-
tify musical works and their owners;

(2) Identify an implementation strat-
egy for addressing any identified obsta-
cles, and, as applicable, what progress
has been made in addressing such ob-
stacles; and

(3) Identify any agreements between
the mechanical licensing collective and
blanket licensee(s) to provide for ac-
cess to the relevant sound recordings
for portal users seeking to identify mu-
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sical works and their owners through
an alternate method rather than by re-
porting unique identifiers through re-
ports of usage (e.g., separately licensed
solutions). If such an alternate method
is implemented pursuant to any such
agreement, the requirement to report
unique identifiers that can be used to
locate and listen to sound recordings
accompanied by clear instructions de-
scribing how to do so is lifted for the
relevant blanket licensee(s) for the du-
ration of the agreement.

(B) The mechanical licensing collec-
tive and digital licensee coordinator
shall cooperate in good faith to
produce the reports required under
paragraph (e)(3)(iii)(A) of this section,
and shall submit joint reports with re-
spect to areas on which they can reach
substantial agreement, but which may
contain separate report sections on
areas where they are unable to reach
substantial agreement. Such coopera-
tion may include work through the op-
erations advisory committee.

(4) Any obligation under paragraph
(e)(1) of this section concerning infor-
mation about sound recording copy-
right owners may be satisfied by re-
porting the information for applicable
sound recordings provided to the blan-
ket licensee by sound recording copy-
right owners or other licensors of
sound recordings (or their representa-
tives) contained in each of the fol-
lowing DDEX fields: LabelName and
PLine. Where a blanket licensee ac-
quires this information in addition to
other information identifying a rel-

evant sound recording copyright
owner, all such information should be
reported.

(5) A blanket licensee may make use
of a transition period ending Sep-
tember 17, 2021, during which the blan-
ket licensee need not report informa-
tion that would otherwise be required
by paragraph (e)(1)({)(E) or (e)(1)(ii) of
this section, unless:

(i) It belongs to a category of infor-
mation expressly required by the enu-
merated list of information contained
in 17 U.S.C. 115(d)(4)(A){i)I)(aa) or
(bb);

(ii) It belongs to a category of infor-
mation that is reported by the par-
ticular blanket licensee pursuant to
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any voluntary license or individual
download license; or

(iii) It belongs to a category of infor-
mation that was periodically reported
by the particular blanket licensee prior
to the license availability date.

(f) Content of annual reports of usage.
An annual report of usage, covering the
full fiscal year of the blanket licensee,
shall be clearly and prominently iden-
tified as an ‘“‘Annual Report of Usage
Under Compulsory Blanket License for
Making and Distributing
Phonorecords,” and shall include a
clear statement of the following infor-
mation:

(1) The fiscal year covered by the an-
nual report of usage.

(2) The full legal name of the blanket
licensee and, if different, the trade or
consumer-facing brand name(s) of the
service(s), including any specific offer-
ing(s), through which the blanket 1li-
censee engages in covered activities. If
the blanket licensee has a unique
DDEX identifier number, it must also
be provided.

(3) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
blanket licensee. A post office box or
similar designation will not be suffi-
cient except where it is the only ad-
dress that can be used in that geo-
graphic location.

(4) The following information, cumu-
lative for the applicable annual report-
ing period, for each month for each ap-
plicable activity or offering including
as may be defined in part 385 of this
title, and broken down by month and
by each such applicable activity or of-
fering:

(i) The total royalty payable by the
blanket licensee under the blanket 1i-
cense, computed in accordance with
the requirements of this section and
part 385 of this title.

(ii) The total sum paid to the me-
chanical licensing collective under the
blanket license, including the amount
of any adjustment delivered contem-
poraneously with the annual report of
usage.

(iii) The total adjustment(s) made by
any report of adjustment adjusting any
monthly report of usage covered by the
applicable annual reporting period, in-
cluding any adjustment made in con-
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nection with the annual report of usage
as described in paragraph (k)(1) of this
section.

(iv) The total number of payable
units, including, as applicable, perma-
nent downloads, plays, and construc-
tive plays, for each sound recording
used, whether pursuant to a blanket 1i-
cense, voluntary license, or individual
download license.

(v) To the extent applicable to the
calculation of royalties owed by the
blanket licensee under the blanket 1i-
cense:

(A) Total service provider revenue, as
may be defined in part 385 of this title.

(B) Total costs of content, as may be
defined in part 385 of this title.

(C) Total deductions of performance
royalties, as may be defined in and per-
mitted by part 385 of this title.

(D) Total subscribers, as may be de-
fined in part 385 of this title.

(5) The amount of late fees, if appli-
cable, included in any payment associ-
ated with the annual report of usage.

(g) Processing and timing. (1) Each
monthly report of usage and related
royalty payment must be delivered to
the mechanical licensing collective no
later than 45 calendar days after the
end of the applicable monthly report-
ing period. Where a monthly report of
usage satisfying the requirements of 17
U.S.C. 115 and this section is delivered
to the mechanical licensing collective
no later than 15 calendar days after the
end of the applicable monthly report-
ing period, the mechanical licensing
collective shall deliver an invoice to
the blanket licensee no later than 40
calendar days after the end of the ap-
plicable monthly reporting period that
sets forth the royalties payable by the
blanket licensee under the blanket 1i-
cense for the applicable monthly re-
porting period, which shall be broken
down by each applicable activity or of-
fering including as may be defined in
part 385 of this title.

(2) After receiving a monthly report
of usage, the mechanical licensing col-
lective shall engage in the following
actions, among any other actions re-
quired of it:

(i) The mechanical licensing collec-
tive shall engage in efforts to identify
the musical works embodied in sound
recordings reflected in such report, and
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the copyright owners of such musical
works (and shares thereof).

(ii) The mechanical licensing collec-
tive shall engage in efforts to confirm
uses of musical works subject to vol-
untary licenses and individual
download licenses, and, if applicable,
the corresponding amounts to be de-
ducted from royalties that would oth-
erwise be due under the blanket Ili-
cense. These efforts may include pro-
viding copyright owners with informa-
tion on usage of their respective musi-
cal works that was identified by a dig-
ital music provider as subject to a vol-
untary license or individual download
license.

(iii) Where the blanket licensee will
not receive an invoice prior to deliv-
ering its royalty payment under para-
graph (g)(1) of this section, the me-
chanical licensing collective shall en-
gage in efforts to confirm proper pay-
ment of the royalties payable by the
blanket licensee under the blanket 1i-
cense for the applicable monthly re-
porting period, computed in accordance
with the requirements of this section
and part 385 of this title, after account-
ing for, if applicable, amounts to be de-
ducted under paragraph (g)(2)(ii) of this
section.

(iv) Where the blanket licensee will
receive an invoice prior to delivering
its royalty payment under paragraph
(2)(1) of this section, the mechanical 1i-
censing collective shall engage in ef-
forts to compute, in accordance with
the requirements of this section and
part 385 of this title, the royalties pay-
able by the blanket licensee under the
blanket license for the applicable
monthly reporting period, after ac-
counting for, if applicable, amounts to
be deducted under paragraph (g)(2)(ii)
of this section.

(v) The mechanical licensing collec-
tive shall deliver a response file to the
blanket licensee if requested by the
blanket licensee, and the blanket 1li-
censee may request an invoice even if
not entitled to an invoice prior to de-
livering its royalty payment under
paragraph (g)(1) of this section. Such
requests may be made in connection
with a particular monthly report of
usage or via a one-time request that
applies to future reporting periods.
Where the blanket licensee will receive
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an invoice prior to delivering its roy-
alty payment under paragraph (g)(1) of
this section, the mechanical licensing
collective shall deliver the response
file to the blanket licensee contem-
poraneously with such invoice. The me-
chanical licensing collective shall oth-
erwise deliver the response file and/or
invoice, as applicable, to the blanket
licensee in a reasonably timely man-
ner, but no later than 70 calendar days
after the end of the applicable monthly
reporting period if the blanket licensee
has delivered its monthly report of
usage and related royalty payment no
later than 45 calendar days after the
end of the applicable monthly report-
ing period. In all cases, the response
file shall contain such information as
is common in the industry to be re-
ported in response files, backup files,
and any other similar such files pro-
vided to digital music providers by ap-
plicable third-party administrators,
and shall include the results of the
process described in paragraphs (g)(2)(i)
through (iv) of this section on a track-
by-track and ownership-share basis,
with updates to reflect any new results
from the previous month. Response
files shall include the following min-
imum information: song title, mechan-
ical licensing collective-assigned song
code, composer(s), publisher name, in-
cluding top publisher, original pub-
lisher, and admin publisher, publisher
split, mechanical licensing collective-
assigned publisher number, publisher/
license status (whether each work
share is subject to the blanket license
or a voluntary license or individual
download license), royalties per work
share, effective per-play rate, time-ad-
justed plays, and the unique identifier
for each applicable voluntary license or
individual download license provided to
the mechanical licensing collective
pursuant to §210.24(b)(8)(vi).

(3) Bach annual report of usage and,
if any, related royalty payment must
be delivered to the mechanical licens-
ing collective no later than the 20th
day of the sixth month following the
end of the fiscal year covered by the
annual report of usage.

(4) The required timing for any re-
port of adjustment and, if any, related
royalty payment shall be as follows:
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(i) Where a report of adjustment ad-
justing a monthly report of usage is
not combined with an annual report of
usage, as described in paragraph (k)(1)
of this section, a report of adjustment
adjusting a monthly report of usage
must be delivered to the mechanical 1i-
censing collective after delivery of the
monthly report of usage being adjusted
and before delivery of the annual re-
port of usage for the annual period cov-
ering such monthly report of usage.

(ii) A report of adjustment adjusting
an annual report of usage must be de-
livered to the mechanical licensing col-
lective no later than 6 months after the
occurrence of any of the scenarios spec-
ified by paragraph (k)(6) of this section,
where such an event necessitates an
adjustment. Where more than one sce-
nario applies to the same annual report
of usage at different points in time, a
separate 6-month period runs for each
such triggering event.

(h) Format and delivery. (1) Reports of
usage shall be delivered to the mechan-
ical licensing collective in a machine-
readable format that is compatible
with the information technology sys-
tems of the mechanical licensing col-
lective as reasonably determined by
the mechanical licensing collective and
set forth on its website, taking into
consideration relevant industry stand-
ards and the potential for different de-
grees of sophistication among blanket
licensees. The mechanical licensing
collective must offer at least two op-
tions, where one is dedicated to smaller
blanket licensees that may not be rea-
sonably capable of complying with the
requirements of a reporting or data
standard or format that the mechan-
ical licensing collective may see fit to
adopt for larger blanket licensees with
more sophisticated operations. Nothing
in this section shall be construed as
prohibiting the mechanical licensing
collective from adopting more than
two reporting or data standards or for-
mats.

(2) Royalty payments shall be deliv-
ered to the mechanical licensing col-
lective in such manner and form as the
mechanical licensing collective may
reasonably determine and set forth on
its website. A report of usage and its
related royalty payment may be deliv-
ered together or separately, but if de-
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livered separately, the payment must
include information reasonably suffi-
cient to allow the mechanical licensing
collective to match the report of usage
to the payment.

(3) The mechanical licensing collec-
tive may modify the requirements it
adopts under paragraphs (h)(1) and (2)
of this section at any time, after good-
faith consultation with the operations
advisory committee and taking into
consideration any technological and
cost burdens that may reasonably be
expected to result and the proportion-
ality of those burdens to any reason-
ably expected benefits, provided that
advance notice of any such change is
reflected on its website and delivered
to blanket licensees using the contact
information provided in each respec-
tive licensee’s notice of license. A blan-
ket licensee shall not be required to
comply with any such change before
the first reporting period ending at
least 30 calendar days after delivery of
such notice, unless such change is a
significant change, in which case, com-
pliance shall not be required before the
first reporting period ending at least
one year after delivery of such notice.
For purposes of this paragraph (h)(3), a
significant change occurs where the me-
chanical licensing collective changes
any policy requiring information to be
provided under particular reporting or
data standards or formats. Where deliv-
ery of the notice required by this para-
graph (h)(3) is attempted but unsuc-
cessful because the contact informa-
tion in the blanket licensee’s notice of
license is not current, the grace periods
established by this paragraph (h)(3)
shall begin to run from the date of at-
tempted delivery. Nothing in this para-
graph (h)(3) empowers the mechanical
licensing collective to impose report-
ing requirements that are otherwise in-
consistent with the regulations pre-
scribed by this section.

(4) The mechanical licensing collec-
tive shall, by no later than the license
availability date, establish an appro-
priate process by which any blanket 1i-
censee may voluntarily make advance
deposits of funds with the mechanical
licensing collective against which fu-
ture royalty payments may be charged.

(5) A separate monthly report of
usage shall be delivered for each month
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during which there is any activity rel-
evant to the payment of mechanical
royalties for covered activities. An an-
nual report of usage shall be delivered
for each fiscal year during which at
least one monthly report of usage was
required to have been delivered. An an-
nual report of usage does not replace
any monthly report of usage.

(6)(1) Where a blanket licensee at-
tempts to timely deliver a report of
usage and/or related royalty payment
to the mechanical licensing collective
but cannot because of the fault of the
collective or an error, outage, disrup-
tion, or other issue with any of the col-
lective’s applicable information tech-
nology systems (whether or not such
issue is within the collective’s direct
control) the occurrence of which the
blanket licensee knew or should have
known at the time, if the blanket li-
censee attempts to contact the collec-
tive about the problem within 2 busi-
ness days, provides a sworn statement
detailing the encountered problem to
the Copyright Office within 5 business
days (emailed to the Office of the Gen-
eral Counsel at
USCOGeneralCounsel@copyright.gov),
and delivers the report of usage and/or
related royalty payment to the collec-
tive within 5 business days after receiv-
ing written notice from the collective
that the problem is resolved, then the
mechanical licensing collective shall
act as follows:

(A) The mechanical licensing collec-
tive shall fully credit the blanket li-
censee for any applicable late fee paid
by the blanket licensee as a result of
the untimely delivery of the report of
usage and/or related royalty payment.

(B) The mechanical licensing collec-
tive shall not use the untimely deliv-
ery of the report of usage and/or re-
lated royalty payment as a basis to
terminate the blanket licensee’s blan-
ket license.

(ii) In the event of a good-faith dis-
pute regarding whether a blanket li-
censee knew or should have known of
the occurrence of an error, outage, dis-
ruption, or other issue with any of the
mechanical licensing collective’s appli-
cable information technology systems,
a blanket licensee that complies with
the requirements of paragraph (h)(6)(i)
of this section within a reasonable pe-
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riod of time shall receive the protec-
tions of paragraphs (h)(6)(i)(A) and (B)
of this section.

(7) The mechanical licensing collec-
tive shall provide a blanket licensee
with written confirmation of receipt no
later than 2 business days after receiv-
ing a report of usage and no later than
2 business days after receiving any pay-
ment.

(i) Certification of monthly reports of
usage. Each monthly report of usage
shall be accompanied by:

(1) The name of the person who is
signing and certifying the monthly re-
port of usage.

(2) A signature, which in the case of
a blanket licensee that is a corporation
or partnership, shall be the signature
of a duly authorized officer of the cor-
poration or of a partner.

(3) The date of signature and certifi-
cation.

(4) If the blanket licensee is a cor-
poration or partnership, the title or of-
ficial position held in the partnership
or corporation by the person who is
signing and certifying the monthly re-
port of usage.

(5) One of the following statements:

(i) Statement one:

I certify that (1) I am duly authorized to
sign this monthly report of usage on behalf
of the blanket licensee, (2) I have examined
this monthly report of usage, and (3) all
statements of fact contained herein are true,
complete, and correct to the best of my
knowledge, information, and belief, and are
made in good faith.

(ii) Statement two:

I certify that (1) I am duly authorized to
sign this monthly report of usage on behalf
of the blanket licensee, (2) I have prepared or
supervised the preparation of the data used
by the blanket licensee and/or its agent to
generate this monthly report of usage, (3)
such data is true, complete, and correct to
the best of my knowledge, information, and
belief, and was prepared in good faith, and (4)
this monthly report of usage was prepared by
the blanket licensee and/or its agent using
processes and internal controls that were
subject to an examination, during the past
year, by a licensed certified public account-
ant in accordance with the attestation
standards established by the American Insti-
tute of Certified Public Accountants, the
opinion of whom was that (A) the processes
generated monthly reports of usage that ac-
curately reflect, in all material respects, the
blanket licensee’s usage of musical works,
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the statutory royalties applicable thereto (to
the extent reported), and any other data that
is necessary for the proper calculation of the
statutory royalties in accordance with 17
U.S.C. 115 and applicable regulations, and (B)
the internal controls relevant to the proc-
esses used by or on behalf of the blanket 1li-
censee to generate monthly reports of usage
were suitably designed and operated effec-
tively during the period covered by the
monthly reports of usage.

(6) A certification that the blanket
licensee has, for the period covered by
the monthly report of usage, engaged
in good-faith, commercially reasonable
efforts to obtain information about ap-
plicable sound recordings and musical
works pursuant to 17 U.S.C. 115(d)(4)(B)
and §210.26.

(j) Certification of annual reports of
usage. (1) BEach annual report of usage
shall be accompanied by:

(i) The name of the person who is
signing the annual report of usage on
behalf of the blanket licensee.

(ii) A signature, which in the case of
a blanket licensee that is a corporation
or partnership, shall be the signature
of a duly authorized officer of the cor-
poration or of a partner.

(iii) The date of signature.

(iv) If the blanket licensee is a cor-
poration or partnership, the title or of-
ficial position held in the partnership
or corporation by the person signing
the annual report of usage.

(v) The following statement: I am
duly authorized to sign this annual re-
port of usage on behalf of the blanket
licensee.

(vi) A certification that the blanket
licensee has, for the period covered by
the annual report of usage, engaged in
good-faith, commercially reasonable
efforts to obtain information about ap-
plicable sound recordings and musical
works pursuant to 17 U.S.C. 115(d)(4)(B)
and §210.26.

(2) Each annual report of usage shall
also be certified by a licensed certified
public accountant. Such certification
shall comply with the following re-
quirements:

(i) Except as provided in paragraph
(j)(2)(ii) of this section, the accountant
shall certify that it has conducted an
examination of the annual report of
usage prepared by the blanket licensee
in accordance with the attestation
standards established by the American
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Institute of Certified Public Account-
ants, and has rendered an opinion
based on such examination that the an-
nual report of usage conforms with the
standards in paragraph (j)(2)(iv) of this
section.

(ii) If such accountant determines in
its professional judgment that the vol-
ume of data attributable to a par-
ticular blanket licensee renders it im-
practicable to certify the annual report
of usage as required by paragraph
(GH)(2)({) of this section, the accountant
may instead certify the following:

(A) That the accountant has con-
ducted an examination in accordance
with the attestation standards estab-
lished by the American Institute of
Certified Public Accountants of the fol-
lowing assertions by the blanket Ili-
censee’s management:

(I) That the processes used by or on
behalf of the blanket licensee gen-
erated annual reports of usage that
conform with the standards in para-
graph (j)(2)(iv) of this section; and

(2) That the internal controls rel-
evant to the processes used by or on be-
half of the blanket licensee to generate
annual reports of usage were suitably
designed and operated effectively dur-
ing the period covered by the annual
reports of usage.

(B) That such examination included
examining, either on a test basis or
otherwise as the accountant considered
necessary under the circumstances and
in its professional judgment, evidence
supporting the management assertions
in paragraph (j)(2)(ii)(A) of this section,
and performing such other procedures
as the accountant considered necessary
in the circumstances.

(C) That the accountant has rendered
an opinion based on such examination
that the processes used to generate the
annual report of usage generated an-
nual reports of usage that conform
with the standards in paragraph
(3))(2)(iv) of this section, and that the
internal controls relevant to the proc-
esses used to generate annual reports
of usage were suitably designed and op-
erated effectively during the period
covered by the annual reports of usage.

(iii) In the event a third party or
third parties acting on behalf of the
blanket licensee provided services re-
lated to the annual report of usage, the
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accountant making a certification
under either paragraph (j)(2)(i) or (ii) of
this section may, as the accountant
considers necessary under the cir-
cumstances and in its professional
judgment, rely on a report and opinion
rendered by a licensed certified public
accountant in accordance with the at-
testation standards established by the
American Institute of Certified Public
Accountants that the processes and/or
internal controls of the third party or
third parties relevant to the generation
of the blanket licensee’s annual reports
of usage were suitably designed and op-
erated effectively during the period
covered by the annual reports of usage,
if such reliance is disclosed in the cer-
tification.

(iv) An annual report of usage con-
forms with the standards of this para-
graph (j) if it presents fairly, in all ma-
terial respects, the blanket licensee’s
usage of musical works in covered ac-
tivities during the period covered by
the annual report of usage, the statu-
tory royalties applicable thereto (to
the extent reported), and such other
data as are relevant to the calculation
of statutory royalties in accordance
with 17 U.S.C. 115 and applicable regu-
lations.

(v) Each certificate shall be signed by
an individual, or in the name of a part-
nership or a professional corporation
with two or more shareholders. The
certificate number and jurisdiction are
not required if the certificate is signed
in the name of a partnership or a pro-
fessional corporation with two or more
shareholders.

(3) If the annual report of usage is de-
livered electronically, the blanket li-
censee may deliver an electronic fac-
simile of the original certification of
the annual report of usage signed by
the licensed certified public account-
ant. The blanket licensee shall retain
the original certification of the annual
report of usage signed by the licensed
certified public accountant for the pe-
riod identified in paragraph (m) of this
section, which shall be made available
to the mechanical licensing collective
upon demand.

(k) Adjustments. (1) A blanket 1i-
censee may adjust one or more pre-
viously delivered monthly reports of
usage or annual reports of usage, in-
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cluding related royalty payments, by
delivering to the mechanical licensing
collective a report of adjustment. A re-
port of adjustment adjusting one or
more monthly reports of usage may,
but need not, be combined with the an-
nual report of usage for the annual pe-
riod covering such monthly reports of
usage and related payments. In such
cases, such an annual report of usage
shall also be considered a report of ad-
justment, and must satisfy the require-
ments of both paragraphs (f) and (k) of
this section.

(2) A report of adjustment, except
when combined with an annual report
of usage, shall be clearly and promi-
nently identified as a ‘‘Report of Ad-
justment Under Compulsory Blanket
License for Making and Distributing
Phonorecords.” A report of adjustment
that is combined with an annual report
of usage shall be identified in the same
manner as any other annual report of
usage.

(3) A report of adjustment shall in-
clude a clear statement of the fol-
lowing information:

(i) The previously delivered monthly
reports of usage or annual reports of
usage, including related royalty pay-
ments, to which the adjustment ap-
plies.

(ii) The specific change(s) to the ap-
plicable previously delivered monthly
reports of usage or annual reports of
usage, including a detailed description
of any changes to any of the inputs
upon which computation of the royal-
ties payable by the blanket licensee
under the blanket license depends.
Such description shall include all in-
formation necessary for the mechan-
ical licensing collective to compute, in
accordance with the requirements of
this section and part 385 of this title,
the adjusted royalties payable by the
blanket licensee under the blanket 1i-
cense, and all information necessary to
enable the mechanical licensing collec-
tive to provide a detailed and step-by-
step accounting of the calculation of
the adjustment under applicable provi-
sions of this section and part 385 of this
title, sufficient to allow each applica-
ble copyright owner to assess the man-
ner in which the mechanical licensing
collective, using the blanket licensee’s
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information, determined the adjust-
ment and the accuracy of the adjust-
ment. As appropriate, an adjustment
may be calculated using estimates per-
mitted under paragraph (d)(2)(i) of this
section.

(iii) Where applicable, the particular
sound recordings and uses to which the
adjustment applies.

(iv) A description of the reason(s) for
the adjustment.

(4) In the case of an underpayment of
royalties, the blanket licensee shall
pay the difference to the mechanical 1i-
censing collective contemporaneously
with delivery of the report of adjust-
ment or promptly after being notified
by the mechanical licensing collective
of the amount due. A report of adjust-
ment and its related royalty payment
may be delivered together or sepa-
rately, but if delivered separately, the
payment must include information rea-
sonably sufficient to allow the mechan-
ical licensing collective to match the
report of adjustment to the payment.

(5) In the case of an overpayment of
royalties, the mechanical licensing col-
lective shall appropriately credit or
offset the excess payment amount and
apply it to the blanket licensee’s ac-
count, or upon request, issue a refund
within a reasonable period of time.

(6) A report of adjustment adjusting
an annual report of usage may only be
made:

(i) In exceptional circumstances;

(ii) When making an adjustment to a
previously estimated input under para-
graph (d)(2)(i) of this section;

(iii) Following an audit under 17
U.S.C. 115(d)(4)(D);

(iv) Following any other audit of a
blanket licensee that concludes after
the annual report of usage is delivered
and that has the result of affecting the
computation of the royalties payable
by the blanket licensee under the blan-
ket license (e.g., as applicable, an audit
by a sound recording copyright owner
concerning the amount of applicable
consideration paid for sound recording
copyright rights); or

(v) In response to a change in appli-
cable rates or terms under part 385 of
this title.

(7T) A report of adjustment adjusting
a monthly report of usage must be cer-
tified in the same manner as a monthly
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report of usage under paragraph (i) of
this section. A report of adjustment ad-
justing an annual report of usage must
be certified in the same manner as an
annual report of usage under paragraph
(j) of this section, except that the ex-
amination by a certified public ac-
countant under paragraph (j)(2) of this
section may be limited to the adjusted
material and related recalculation of
royalties payable. Where a report of ad-
justment is combined with an annual
report of usage, its content shall be
subject to the certification covering
the annual report of usage with which
it is combined.

(1) Clear statements. The information
required by this section requires intel-
ligible, legible, and unambiguous state-
ments in the reports of usage, without
incorporation of facts or information
contained in other documents or
records.

(m) Documentation and records of use.
(1) Bach blanket licensee shall, for a
period of at least seven years from the
date of delivery of a report of usage to
the mechanical licensing collective,
keep and retain in its possession all
records and documents necessary and
appropriate to support fully the infor-
mation set forth in such report of
usage (except that such records and
documents that relate to an estimated
input permitted under paragraph (d)(2)
of this section must be kept and re-
tained for a period of at least seven
years from the date of delivery of the
report of usage containing the final ad-
justment of such input), including but
not limited to the following:

(i) Records and documents account-
ing for digital phonorecord deliveries
that do not constitute plays, construc-
tive plays, or other payable units.

(i1) Records and documents per-
taining to any promotional or free trial
uses that are required to be maintained
under applicable provisions of part 385
of this title.

(iii) Records and documents identi-
fying or describing each of the blanket
licensee’s applicable activities or offer-
ings including as may be defined in
part 385 of this title, including infor-
mation sufficient to reasonably dem-
onstrate whether the activity or offer-
ing qualifies as any particular activity
or offering for which specific rates and
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terms have been established in part 385
of this title, and which specific rates
and terms apply to such activity or of-
fering.

(iv) Records and documents with in-
formation sufficient to reasonably
demonstrate, if applicable, whether
service revenue and total cost of con-
tent, as those terms may be defined in
part 385 of this title, are properly cal-
culated in accordance with part 385 of
this title.

(v) Records and documents with in-
formation sufficient to reasonably
demonstrate whether and how any roy-
alty floor established in part 385 of this
title does or does not apply.

(vi) Records and documents con-
taining such other information as is
necessary to reasonably support and
confirm all usage and calculations (in-
cluding of any inputs provided to the
mechanical licensing collective to en-
able further calculations) contained in
the report of usage, including but not
limited to, as applicable, relevant in-
formation concerning subscriptions,
devices and platforms, discount plans
(including how eligibility was as-
sessed), bundled offerings (including
their constituent components and pric-
ing information), and numbers of end
users and subscribers (including
unadjusted numbers and numbers ad-
justed as may be permitted by part 385
of this title).

(vii) Any other records or documents
that may be appropriately examined
pursuant to an audit under 17 U.S.C.
115(d)(4)(D).

(2) The mechanical licensing collec-
tive or its agent shall be entitled to
reasonable access to records and docu-
ments described in paragraph (m)(1) of
this section, which shall be provided
promptly and arranged for no later
than 30 calendar days after the me-
chanical licensing collective’s reason-
able request, subject to any confiden-
tiality to which they may be entitled.
The mechanical licensing collective
shall be entitled to make one request
per quarter covering a period of up to
one quarter in the aggregate. With re-
spect to the total cost of content, as
that term may be defined in part 385 of
this title, the access permitted by this
paragraph (m)(2) shall be limited to ac-
cessing the aggregated figure kept by
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the blanket licensee on its books for
the relevant reporting period(s). Nei-
ther the mechanical licensing collec-
tive nor its agent shall be entitled to
access any records or documents re-
tained solely pursuant to paragraph
(m)(1)(vii) of this section outside of an
applicable audit. Each report of usage
must include clear instructions on how
to request access to records and docu-
ments under this paragraph (m).

(3) Bach blanket licensee shall, in ac-
cordance with paragraph (m)(4) of this
section, keep and retain in its posses-
sion and report the following informa-
tion:

(i) With respect to each sound record-
ing, that embodies a musical work,
first licensed or obtained for use in
covered activities by the blanket 1i-
censee on or after the effective date of
its blanket license:

(A) BEach of the following dates to the
extent reasonably available:

(I) The date on which the sound re-
cording was first reproduced by the
blanket licensee on its server (‘‘server
fixation date”’).

(2) The date on which the sound re-
cording was first released on the blan-
ket licensee’s service (‘‘street date’’).

(B) If neither of the dates specified in
paragraph (m)(3)(i)(A) of this section is
reasonably available, the date that, in
the assessment of the blanket licensee,
provides a reasonable estimate of the
date the sound recording was first dis-
tributed on its service within the
United States (‘‘estimated first dis-
tribution date’’).

(ii) A record of materially all sound
recordings embodying musical works in
its database or similar electronic sys-
tem as of a time reasonably approxi-
mate to the effective date of its blan-
ket license. For each recording, the
record shall include the sound record-
ing name(s), featured artist(s), unique
identifier(s) assigned by the blanket 1li-
censee, actual playing time, and, to the
extent acquired by the blanket licensee
in connection with its use of sound re-
cordings of musical works to engage in
covered activities, ISRC(s). The blan-
ket licensee shall use commercially
reasonable efforts to make this record
as accurate and complete as reasonably
possible in representing the blanket 1i-
censee’s repertoire as of immediately

778



U.S. Copyright Office, Library of Congress

prior to the effective date of its blan-
ket license.

(4)(i) Each blanket licensee must de-
liver the information described in para-
graph (m)(3)(i) of this section to the
mechanical licensing collective at least
annually and keep and retain this in-
formation until delivered. Such report-
ing must include the following:

(A) For each sound recording, the
same categories of information de-
scribed in paragraph (m)(3)(ii) of this
section.

(B) For each date, an identification
of which type of date it is (i.e., server
fixation date, street date, or estimated
first distribution date).

(ii) A blanket licensee must deliver
the information described in paragraph
(m)(3)(ii) of this section to the mechan-
ical licensing collective as soon as
commercially reasonable, and no later
than contemporaneously with its first
reporting under paragraph (m)(4)(i) of
this section.

(iii) Prior to being delivered to the
mechanical licensing collective, the
collective or its agent shall be entitled
to reasonable access to the information
kept and retained pursuant to para-
graphs (m)(4)(i) and (ii) of this section
if needed in connection with applicable
directions, instructions, or orders con-
cerning the distribution of royalties.

(5) Nothing in paragraph (m)(3) or (4)
of this section, nor the collection,
maintenance, or delivery of informa-
tion under paragraphs (m)(3) and (4) of
this section, nor the information itself,
shall be interpreted or construed:

(i) To alter, limit, or diminish in any
way the ability of an author or any
other person entitled to exercise rights
of termination under section 203 or 304
of title 17 of the United States Code
from fully exercising or benefiting
from such rights;

(ii) As determinative of the date of
the license grant with respect to works
as it pertains to sections 203 and 304 of
title 17 of the United States Code; or

(iii) To affect in any way the scope or
effectiveness of the exercise of termi-
nation rights, including as pertaining
to derivative works, under section 203
or 304 of title 17 of the United States
Code.

(n) Voluntary agreements with mechan-
ical licensing collective to alter process.
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(1) Subject to the provisions of 17
U.S.C. 115, a blanket licensee and the
mechanical licensing collective may
agree in writing to vary or supplement
the procedures described in this sec-
tion, including but not limited to pur-
suant to an agreement to administer a
voluntary license, provided that any
such change does not materially preju-
dice copyright owners owed royalties
due under a blanket license. The proce-
dures surrounding the certification re-
quirements of paragraphs (i) and (j) of
this section may not be altered by
agreement. This paragraph (n)(1) does
not empower the mechanical licensing
collective to agree to alter any sub-
stantive requirements described in this
section, including but not limited to
the required royalty payment and ac-
counting information and sound re-
cording and musical work information.
(2) The mechanical licensing collec-
tive shall maintain a current, free, and
publicly accessible online list of all
agreements made pursuant to para-
graph (n)(1) of this section that in-
cludes the name of the blanket licensee
(and, if different, the trade or con-
sumer-facing brand name(s) of the
services(s), including any specific offer-
ing(s), through which the blanket Ili-
censee engages in covered activities)
and the start and end dates of the
agreement. Any such agreement shall
be considered a record that a copyright
owner may access in accordance with
17 U.S.C. 115(d)(3)(M)(ii). Where an
agreement made pursuant to paragraph
(n)(1) of this section is made pursuant
to an agreement to administer a vol-
untary license or any other agreement,
only those portions that vary or sup-
plement the procedures described in
this section and that pertain to the ad-
ministration of a requesting copyright
owner’s musical works must be made
available to that copyright owner.

[856 FR 58143, Sept. 17, 2020, as amended at 86
FR 12826, Mar. 5, 2021]

§210.28 Reports of usage for signifi-
cant nonblanket licensees.

(a) General. This section prescribes
rules for the preparation and delivery
of reports of usage for the making and
distribution of phonorecords of nondra-
matic musical works to the mechanical
licensing collective by a significant

779



§210.28

nonblanket licensee pursuant to 17
U.S.C. 115(d)(6)(A)(di). A significant
nonblanket licensee shall report to the
mechanical licensing collective on a
monthly basis in accordance with 17
U.S.C. 115(d)(6)(A)(ii) and this section.
A significant nonblanket licensee may
make adjustments to its reports of
usage in accordance with this section.

(b) Definitions. For purposes of this
section, in addition to those terms de-
fined in §210.22:

(1) The term report of usage, unless
otherwise specified, refers to all re-
ports of usage required to be delivered
by a significant nonblanket licensee to
the mechanical licensing collective, in-
cluding reports of adjustment. As used
in this section, it does not refer to re-
ports required to be delivered by blan-
ket licensees under 17 U.S.C.
115(d)(4)(A) and §210.27.

(2) A monthly report of usage is a re-
port of usage identified in 17 U.S.C.
115(d)(6)(A)(ii), and required to be deliv-
ered by a significant nonblanket Ili-
censee to the mechanical licensing col-
lective.

(3) A report of adjustment is a report
delivered by a significant nonblanket
licensee to the mechanical licensing
collective adjusting one or more pre-
viously delivered monthly reports of
usage.

(c) Content of monthly reports of usage.
A monthly report of usage shall be
clearly and prominently identified as a
“Significant Nonblanket Licensee
Monthly Report of Usage for Making
and Distributing Phonorecords,” and
shall include a clear statement of the
following information:

(1) The period (month and year) cov-
ered by the monthly report of usage.

(2) The full legal name of the signifi-
cant nonblanket licensee and, if dif-
ferent, the trade or consumer-facing
brand name(s) of the service(s), includ-
ing any specific offering(s), through
which the significant nonblanket 1i-
censee engages in covered activities. If
the significant nonblanket licensee has
a unique DDEX identifier number, it
must also be provided.

(3) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
significant nonblanket licensee. A post
office box or similar designation will
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not be sufficient except where it is the
only address that can be used in that
geographic location.

(4) For each sound recording embody-
ing a musical work that is used by the
significant nonblanket licensee in cov-
ered activities during the applicable
monthly reporting period, a detailed
statement, from which the mechanical
licensing collective may separate re-
ported information for each applicable
activity or offering including as may
be defined in part 385 of this title, of all
of:

(i) The royalty payment and account-
ing information required by paragraph
(d) of this section; and

(ii) The sound recording and musical
work information required by para-
graph (e) of this section.

(5)(i) For each voluntary license in
effect during the applicable monthly
reporting period, the information re-
quired under §210.24(b)(8). If this infor-
mation has been separately provided to
the mechanical licensing collective, it
need not be contained in the monthly
report of usage, provided the report
states that the information has been
provided separately and includes the
date on which such information was
last provided to the mechanical licens-
ing collective. This paragraph (c)(5)(i)
does not apply to any authority ob-
tained by a significant nonblanket 1li-
censee from licensors of sound record-
ings to make and distribute permanent
downloads of musical works embodied
in such sound recordings pursuant to
an individual download license or vol-
untary license.

(ii) For any authority obtained by a
significant nonblanket licensee from
licensors of sound recordings to make
and distribute permanent downloads of
musical works embodied in such sound
recordings pursuant to an individual
download license or voluntary license,
and where such authority does not
cover all permanent downloads made
available on the service, a list of all
sound recordings for which the signifi-
cant nonblanket licensee has obtained
such authority from the respective
sound recording licensors, or a list of
any applicable catalog exclusions
where the significant nonblanket 1i-
censee indicates that such authority
otherwise exists for all permanent
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downloads, and identification of the
significant nonblanket licensee’s cov-
ered activities operated under such au-
thority. If this information has been
separately provided to the mechanical
licensing collective, it need not be con-
tained in the monthly report of usage,
provided the report states that the in-
formation has been provided separately
and includes the date on which such in-
formation was last provided to the me-
chanical licensing collective.

(d) Royalty payment and accounting in-
formation. The royalty payment and ac-
counting information called for by
paragraph (c)(4)(i) of this section shall
consist of the following:

(1) The mechanical royalties payable
by the significant nonblanket licensee
for the applicable monthly reporting
period for engaging in covered activi-
ties pursuant to each applicable vol-
untary license and individual download
license.

(2) The number of payable units, in-
cluding, as applicable, permanent
downloads, plays, and constructive
plays, for each reported sound record-
ing.

(e) Sound recording and musical work
information. (1) The following informa-
tion must be provided for each sound
recording embodying a musical work
required to be reported under para-
graph (c)(4)(ii) of this section:

(i) Identifying information for the
sound recording, including but not lim-
ited to:

(A) Sound recording name(s), includ-
ing all known alternative and par-
enthetical titles for the sound record-
ing;

(B) Featured artist(s);

(C) Unique identifier(s) assigned by
the significant nonblanket licensee, if
any, including any code(s) that can be
used to locate and listen to the sound
recording through the significant non-
blanket licensee’s public-facing serv-
ice;

(D) Actual playing time measured
from the sound recording audio file;
and

(E) To the extent acquired by the sig-
nificant nonblanket licensee in connec-
tion with its use of sound recordings of
musical works to engage in covered ac-
tivities:
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(1) Sound
owner(s);

(2) Producer(s);

(3) ISRC(s);

(4) Any other unique identifier(s) for
or associated with the sound recording,
including any unique identifier(s) for
any associated album, including but
not limited to:

(1) Catalog number(s);

(i1) UPC(s); and

(717) Unique identifier(s) assigned by
any distributor;

(5) Version(s);

(6) Release date(s);

(7) Album title(s);

(8) Label name(s);

(9) Distributor(s); and

(10) Other information commonly
used in the industry to identify sound
recordings and match them to the mu-
sical works the sound recordings em-
body.

(ii) Identifying information for the
musical work embodied in the reported
sound recording, to the extent acquired
by the significant nonblanket licensee
in the metadata provided by sound re-
cording copyright owners or other
licensors of sound recordings in con-
nection with the use of sound record-
ings of musical works to engage in cov-
ered activities:

(A) Information concerning author-
ship and ownership of the applicable
rights in the musical work embodied in
the sound recording, including but not
limited to:

(1) Songwriter(s);

(2) Publisher(s) with applicable U.S.
rights;

(3) Musical work copyright owner(s);

(4) ISNI(s) and IPI(s) for each such
songwriter, publisher, and musical
work copyright owner; and

(5) Respective ownership shares of
each such musical work copyright
owner;

(B) ISWC(s) for the musical work em-
bodied in the sound recording; and

(C) Musical work name(s) for the mu-
sical work embodied in the sound re-
cording, including any alternative or
parenthetical titles for the musical
work.

recording copyright
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(iii) Whether the significant non-
blanket licensee, or any corporate par-
ent, subsidiary, or affiliate of the sig-
nificant nonblanket licensee, is a copy-
right owner of the musical work em-
bodied in the sound recording.

(2) Where any of the information
called for by paragraph (e)(1) of this
section, except for playing time, is ac-
quired by the significant nonblanket 1i-
censee from sound recording copyright
owners or other licensors of sound re-
cordings (or their representatives), and
the significant nonblanket licensee re-
vises, re-titles, or otherwise modifies
such information (which, for avoidance
of doubt, does not include the act of
filling in or supplementing empty or
blank data fields, to the extent such in-
formation is known to the licensee),
the significant nonblanket Ilicensee
shall report as follows:

(i) It shall be sufficient for the sig-
nificant nonblanket licensee to report
either the licensor-provided version or
the modified version of such informa-
tion to satisfy its obligations under
paragraph (e)(1) of this section, except
that it shall not be sufficient for the
significant nonblanket licensee to re-
port a modified version of any informa-
tion belonging to a category of infor-
mation that was not periodically modi-
fied by that significant nonblanket 1i-
censee prior to the license availability
date, any unique identifier (including
but not limited to ISRC and ISWC), or
any release date.

(ii) Where the significant nonblanket
licensee must otherwise report the li-
censor-provided version of such infor-
mation under paragraph (e)(2)(i) of this
section, but to the best of its knowl-
edge, information, and belief no longer
has possession, custody, or control of
the licensor-provided version, report-
ing the modified version of such infor-
mation will satisfy its obligations
under paragraph (e)(1) of this section if
the significant nonblanket licensee
certifies to the mechanical licensing
collective that to the best of the sig-
nificant nonblanket licensee’s knowl-
edge, information, and belief: The in-
formation at issue belongs to a cat-
egory of information called for by
paragraph (e)(1) of this section (each of
which must be identified) that was pe-
riodically modified by the particular

37 CFR Ch. Il (7-1-21 Edition)

significant nonblanket licensee prior
to October 19, 2020; and that despite en-
gaging in good-faith, commercially
reasonable efforts, the significant non-
blanket licensee has not located the 1i-
censor-provided version in its records.
A certification need not identify spe-
cific sound recordings or musical
works, and a single certification may
encompass all licensor-provided infor-
mation satisfying the conditions of the
preceding sentence. The significant
nonblanket licensee should deliver this
certification prior to or contempora-
neously with the first-delivered report
of usage containing information to
which this paragraph (e)(2)(ii) is appli-
cable and need not provide the same
certification to the mechanical licens-
ing collective more than once.

(3) Any obligation under paragraph
(e)(1) of this section concerning infor-
mation about sound recording copy-
right owners may be satisfied by re-
porting the information for applicable
sound recordings provided to the sig-
nificant nonblanket licensee by sound
recording copyright owners or other
licensors of sound recordings (or their
representatives) contained in each of
the following DDEX fields: LabelName
and PLine. Where a significant non-
blanket licensee acquires this informa-
tion in addition to other information
identifying a relevant sound recording
copyright owner, all such information
should be reported.

(4) A significant nonblanket licensee
may make use of a transition period
ending September 17, 2021, during
which the significant nonblanket 1i-
censee need not report information
that would otherwise be required by
paragraph (e)(1)(Q)(E) or (e)(1)(ii) of this
section, unless:

(i) It belongs to a category of infor-
mation expressly required by the enu-
merated list of information contained
in 17 U.S.C. 115(d)(4)(A){i)(I)(aa) or
(bb);

(ii) It belongs to a category of infor-
mation that is reported by the par-
ticular significant nonblanket licensee
pursuant to any voluntary license or
individual download license; or

(iii) It belongs to a category of infor-
mation that was periodically reported
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by the particular significant non-
blanket licensee prior to the license
availability date.

(f) Timing. (1) An initial report of
usage must be delivered to the mechan-
ical licensing collective contempora-
neously with the significant non-
blanket licensee’s notice of nonblanket
activity. Each subsequent monthly re-
port of usage must be delivered to the
mechanical licensing collective no
later than 45 calendar days after the
end of the applicable monthly report-
ing period.

(2) A report of adjustment may only
be delivered to the mechanical licens-
ing collective once annually, between
the end of the significant nonblanket
licensee’s fiscal year and 6 months
after the end of its fiscal year. Such re-
port may only adjust one or more pre-
viously delivered monthly reports of
usage from the applicable fiscal year.

(g) Format and delivery. (1) Reports of
usage shall be delivered to the mechan-
ical licensing collective in any format
accepted by the mechanical licensing
collective for blanket licensees under
§210.27(h). With respect to any modi-
fications to formatting requirements
that the mechanical licensing collec-
tive adopts, the mechanical licensing
collective shall follow the consultation
process as under §210.27(h), and signifi-
cant nonblanket licensees shall be en-
titled to the same advance notice and
grace periods as apply to blanket li-
censees under §210.27(h), except the me-
chanical licensing collective shall use
the contact information provided in
each respective significant nonblanket
licensee’s notice of nonblanket activ-
ity. Nothing in this paragraph (g)(1)
empowers the mechanical licensing
collective to impose reporting require-
ments that are otherwise inconsistent
with the regulations prescribed by this
section.

(2) A separate monthly report of
usage shall be delivered for each month
during which there is any activity rel-
evant to the payment of mechanical
royalties for covered activities.

(3) Where a significant nonblanket 1i-
censee attempts to timely deliver a re-
port of usage to the mechanical licens-
ing collective but cannot because of
the fault of the collective or an error,
outage, disruption, or other issue with
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any of the collective’s applicable infor-
mation technology systems (whether
or not such issue is within the collec-
tive’s direct control) the occurrence of
which the significant nonblanket 1i-
censee knew or should have known at
the time, if the significant nonblanket
licensee attempts to contact the col-
lective about the problem within 2
business days, provides a sworn state-
ment detailing the encountered prob-
lem to the Copyright Office within 5
business days (emailed to the Office of
the General Counsel at
USCOGeneralCounsel@copyright.gov),
and delivers the report of usage to the
collective within 5 business days after
receiving written notice from the col-
lective that the problem is resolved,
then neither the mechanical licensing
collective nor the digital licensee coor-
dinator may use the untimely delivery
of the report of usage as a basis to en-
gage in legal enforcement efforts under
17 U.S.C. 115(d)(6)(C). In the event of a
good-faith dispute regarding whether a
significant nonblanket licensee Kknew
or should have known of the occur-
rence of an error, outage, disruption, or
other issue with any of the mechanical
licensing collective’s applicable infor-
mation technology systems, neither
the mechanical licensing collective nor
the digital licensee coordinator may
use the untimely delivery of the report
of usage as a basis to engage in legal
enforcement efforts under 17 U.S.C.
115(d)(6)(C) as long as the significant
nonblanket licensee complies with the
requirements of this paragraph (g)(3)
within a reasonable period of time.

(4) The mechanical licensing collec-
tive shall provide a significant non-
blanket licensee with written con-
firmation of receipt no later than 2
business days after receiving a report
of usage.

(h) Certification of monthly reports of
usage. Each monthly report of usage
shall be accompanied by:

(1) The name of the person who is
signing and certifying the monthly re-
port of usage.

(2) A signature, which in the case of
a significant nonblanket licensee that
is a corporation or partnership, shall
be the signature of a duly authorized
officer of the corporation or of a part-
ner.
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(3) The date of signature and certifi-
cation.

(4) If the significant nonblanket 1li-
censee is a corporation or partnership,
the title or official position held in the
partnership or corporation by the per-
son who is signing and certifying the
monthly report of usage.

(5) One of the following statements:

(i) Statement one:

I certify that (1) I am duly authorized to
sign this monthly report of usage on behalf
of the significant nonblanket licensee, (2) I
have examined this monthly report of usage,
and (3) all statements of fact contained here-
in are true, complete, and correct to the best
of my knowledge, information, and belief,
and are made in good faith.

(ii) Statement two:

I certify that (1) I am duly authorized to
sign this monthly report of usage on behalf
of the significant nonblanket licensee, (2) I
have prepared or supervised the preparation
of the data used by the significant non-
blanket licensee and/or its agent to generate
this monthly report of usage, (3) such data is
true, complete, and correct to the best of my
knowledge, information, and belief, and was
prepared in good faith, and (4) this monthly
report of usage was prepared by the signifi-
cant nonblanket licensee and/or its agent
using processes and internal controls that
were subject to an examination, during the
past year, by a licensed certified public ac-
countant in accordance with the attestation
standards established by the American Insti-
tute of Certified Public Accountants, the
opinion of whom was that (A) the processes
generated monthly reports of usage that ac-
curately reflect, in all material respects, the
significant nonblanket licensee’s usage of
musical works and the royalties applicable
thereto, and (B) the internal controls rel-
evant to the processes used by or on behalf of
the significant nonblanket licensee to gen-
erate monthly reports of usage were suitably
designed and operated effectively during the
period covered by the monthly reports of
usage.

(i) Adjustments. (1) A significant non-
blanket licensee may adjust one or
more previously delivered monthly re-
ports of usage by delivering to the me-
chanical licensing collective a report of
adjustment.

(2) A report of adjustment shall be
clearly and prominently identified as a
“Significant Nonblanket Licensee Re-
port of Adjustment for Making and
Distributing Phonorecords.”
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(3) A report of adjustment shall in-
clude a clear statement of the fol-
lowing information:

(i) The previously delivered monthly
report(s) of usage to which the adjust-
ment applies.

(ii) The specific change(s) to the ap-
plicable previously delivered monthly
report(s) of usage.

(iii) Where applicable, the particular
sound recordings and uses to which the
adjustment applies.

(iv) A description of the reason(s) for
the adjustment.

(4) A report of adjustment must be
certified in the same manner as a
monthly report of usage under para-
graph (h) of this section.

(j) Clear statements. The information
required by this section requires intel-
ligible, legible, and unambiguous state-
ments in the reports of usage, without
incorporation of facts or information
contained in other documents or
records.

(k) Harmless errors. BErrors in the de-
livery or content of a report of usage
that do not materially affect the ade-
quacy of the information required to
serve the purpose of 17 U.S.C. 115(d)
shall be deemed harmless, and shall not
render the report invalid or provide a
basis for the mechanical licensing col-
lective or digital licensee coordinator
to engage in legal enforcement efforts
under 17 U.S.C. 115(d)(6)(C). This para-
graph (k) shall apply only to errors
made in good faith and without any in-
tention to deceive, mislead, or conceal
relevant information.

(1) Voluntary agreements with mechan-
ical licensing collective to alter process.
(1) Subject to the provisions of 17
U.S.C. 115, a significant nonblanket 1i-
censee and the mechanical licensing
collective may agree in writing to vary
or supplement the procedures described
in this section, including but not lim-
ited to pursuant to an agreement to ad-
minister a voluntary license, provided
that any such change does not materi-
ally prejudice copyright owners owed
royalties due under a blanket license.
The procedures surrounding the certifi-
cation requirements of paragraph (h) of
this section may not be altered by
agreement. This paragraph (1)(1) does
not empower the mechanical licensing
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collective to agree to alter any sub-
stantive requirements described in this
section, including but not limited to
the required royalty payment and ac-
counting information and sound re-
cording and musical work information.

(2) The mechanical licensing collec-
tive shall maintain a current, free, and
publicly accessible online list of all
agreements made pursuant to para-
graph (1)(1) of this section that includes
the name of the significant nonblanket
licensee (and, if different, the trade or
consumer-facing brand name(s) of the
services(s), including any specific offer-
ing(s), through which the significant
nonblanket licensee engages in covered
activities) and the start and end dates
of the agreement. Any such agreement
shall be considered a record that a
copyright owner may access in accord-
ance with 17 U.S.C. 115(d)(3)(M)(ii).
Where an agreement made pursuant to
paragraph (1)(1) of this section is made
pursuant to an agreement to admin-
ister a voluntary license or any other
agreement, only those portions that
vary or supplement the procedures de-
scribed in this section and that pertain
to the administration of a requesting
copyright owner’s musical works must
be made available to that copyright
owner.

[86 FR 58143, Sept. 17, 2020, as amended at 86
FR 12827, Mar. 5, 2021]

§210.29 Reporting and distribution of
royalties to copyright owners by
the mechanical licensing collective.

(a) General. This section prescribes
reporting obligations of the mechan-
ical licensing collective to copyright
owners for the distribution of royalties
for musical works, licensed under the
blanket license for digital uses pre-
scribed in 17 U.S.C. 115(d)(1), that have
been matched, either through the proc-
essing by the mechanical licensing col-
lective upon receipt of a report of
usage and royalty payment from a dig-
ital music provider, or during the hold-
ing period for unmatched works as de-
fined in 17 U.S.C. 115(d)(3)(H)(1).

(b) Distribution of royalties and royalty
statements. (1) Royalty distributions
shall be made on a monthly basis and
shall include, separately or together:

(i) All royalties payable to a copy-
right owner for a musical work
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matched in the ordinary course under
17 U.S.C. 115(d)3)(G)(1)(II); and

(ii) All accrued royalties for any par-
ticular musical work that has been
matched and a proportionate amount
of accrued interest associated with
that work.

(2) Royalty distributions based on ad-
justments to reports of usage by digital
music providers in prior periods shall
be made by the mechanical licensing
collective at least once annually, upon
submission of the annual reports of
usage by digital music providers re-
porting total adjustments to the me-
chanical licensing collective pursuant
to §210.27(f) and (g)(3) and (4).

(3) Royalty distributions shall be ac-
companied by corresponding royalty
statements containing the information
set forth in paragraph (c) of this sec-
tion for the royalties contained in the
distribution.

(c) Content—(1) General content of roy-
alty statements. Accompanying the dis-
tribution of royalties to a copyright
owner, the mechanical licensing collec-
tive shall provide to the copyright
owner a statement that includes, at a
minimum, the following information:

(i) The period (month and year) cov-
ered by the statement, and the period
(month and year) during which the re-
ported activity occurred. For adjust-
ments, the mechanical licensing collec-
tive shall report both the period
(month and year) during which the
original reported activity occurred and
the date on which the digital music
provider reported the adjustment.

(ii) The name and address of the me-
chanical licensing collective.

(iii) The name and mechanical licens-
ing collective identification number of
the copyright owner.

(iv) ISNI and IPI name and identi-
fication number for each songwriter,
administrator, and musical work copy-
right owner, to the extent it has been
provided to the mechanical licensing
collective by a copyright owner.

(v) The name and mechanical licens-
ing collective identification number of
the copyright owner’s administrator (if
applicable), to the extent one has been
provided to the mechanical licensing
collective by a copyright owner.

(vi) Payment information, such as
check number, automated clearing
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house (ACH) identification, or wire
transfer number.

(vii) The total royalty payable to the
relevant copyright owner for the
month covered by the royalty state-
ment.

(2) Musical work information. For each
matched musical work owned by the
copyright owner for which accom-
panying royalties are being distributed
to that copyright owner, the mechan-
ical licensing collective shall report
the following information:

(i) The musical work name, including
primary and any alternative and par-
enthetical titles for the musical work
known to the mechanical licensing col-
lective.

(ii) ISWC for the musical work, to
the extent it is known to the mechan-
ical licensing collective.

(iii) The mechanical licensing collec-
tive’s standard identification number
of the musical work.

(iv) The administrator’s unique iden-
tifier for the musical work, to the ex-
tent one has been provided to the me-
chanical licensing collective by a copy-
right owner or its administrator.

(v) The name(s) of the songwriter(s),
to the extent they are known to the
mechanical licensing collective.

(vi) The percentage share of musical
work owned or controlled by the copy-
right owner.

(vii) For each sound recording em-
bodying the musical work, the identi-
fying information enumerated in para-
graph (c¢)(3) of this section and the roy-
alty information enumerated in para-
graph (c)(4) of this section.

(3) Sound recording information. (i) For
each sound recording embodying a mu-
sical work included in a royalty state-
ment, the mechanical licensing collec-
tive shall report the following informa-
tion:

(A) The sound recording name(s), in-
cluding all known alternative and par-
enthetical titles for the sound record-
ing.

(B) The featured artist(s).

(ii) The mechanical licensing collec-
tive shall report the following informa-
tion to the extent it is known to the
mechanical licensing collective:

(A) The record label name(s).

(B) ISRC(s).
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(C) The sound recording copyright
owner(s).

(D) Playing time.

(E) Album title(s) or
name(s).

(F) Album or product featured art-
ist(s), if different from sound recording
featured artist(s).

(G) Distributor(s).

(H) UPC(s).

(4) Royalty information. The mechan-
ical licensing collective shall sepa-
rately report, for each service, offering,
or activity reported by a blanket Ili-
censee, the following royalty informa-
tion for each sound recording embody-
ing a musical work included in a roy-
alty statement:

(i) The name of the blanket licensee
and, if different, the trade or consumer
facing brand name(s) of the service(s),
including any specific offering(s),
through which the blanket licensee en-
gages in covered activities.

(ii) The service tier or service de-
scription.

(iii) The use type (download, limited
download, or stream).

(iv) The number of payable units, in-

product

cluding, as applicable, permanent
downloads, plays, and constructive
plays.

(v) A detailed and step-by-step ac-
counting of the calculation of royalties
under applicable provisions of part 385
of this title, sufficient to allow the
copyright owner to assess the manner
in which the royalty owed was deter-
mined and the accuracy of the royalty
calculations, which shall include de-
tails on each of the components used in
the calculation of the payable royalty
pool.

(vi) The royalty rate and amount.

(vii) The interest amount.

(viii) The distribution amount.

(d) Cumulative statements of account,
and adjustments. (1) For royalties re-
ported under paragraph (b)(1)(ii) of this
section, the mechanical licensing col-
lective shall provide a cumulative
statement of account that includes, in
addition to the information in para-
graph (c) of this section, a clear identi-
fication of the total period covered and
the total royalty payable for the pe-
riod.
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(2) For adjustments reported under
paragraph (b)(2) of this section, the me-
chanical licensing collective shall
clearly indicate the original reporting
period of the royalties being adjusted.

(e) Delivery of royalty statements. (1)
Royalty statements may be delivered
electronically, including by providing
access to statements through an online
password protected portal, accom-
panied by written notification of the
availability of the statement in the
portal.

(2) The mechanical licensing collec-
tive shall provide by request a sepa-
rate, simplified report containing fewer
data fields that may be more under-
standable for the copyright owner, and
may provide royalty information to
copyright owners by request in alter-
native formats.

(3) Upon written request of the copy-
right owner, the mechanical licensing
collective may deliver a physical state-
ment by mail where the statement re-
ports a total royalty payable to the
copyright owner for the period covered
that is equal or greater than $100. Roy-
alty statements delivered by mail are
not required to contain all information
identified in paragraph (c) of this sec-
tion, but may instead provide informa-
tion in a simplified or summary for-
mat.

(f) Clear statements. The information
required by paragraph (c) of this sec-
tion requires intelligible, legible, and
unambiguous statements in the roy-
alty statements without incorporation
of facts or information contained in
other documents or records.

(g) Certification. (1) Each royalty
statement in which the total royalty
payable to the relevant copyright
owner for the month covered is equal
to or greater than $100 shall be accom-
panied by:

(i) The name of the person who is
signing and certifying the statement.

(ii) A signature of a duly authorized
officer of the mechanical licensing col-
lective.

(iii) The date of signature and certifi-
cation.

(iv) The title or official position held
by the person who is signing and certi-
fying the statement.

(v) The following statement: This
statement was prepared by the Me-
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chanical Licensing Collective and/or its
agent using processes and internal con-
trols that were suitably designed to
generate monthly statements that ac-
curately allocate royalties using usage
and royalty information provided by
digital music providers and musical
works information as reflected in the
Mechanical Licensing Collective’s mu-
sical works database.

(2) Beginning in the first calendar
year following the license availability
date, the certification must also in-
clude a statement establishing that
such processes and internal controls
were subject to an examination, during
the past year, by a licensed Certified
Public Accountant in accordance with
the attestation standards established
by the American Institute of Certified
Public Accountants, the opinion of
whom was that the processes and inter-
nal controls were so suitably designed.

(h) Reporting threshold. (1) Subject to
paragraph (h)(2) of this section, a sepa-
rate royalty statement shall be pro-
vided for each month during which
there is any activity relevant to the
distribution of royalties under the
blanket license.

(2) Royalties under the blanket 1li-
cense shall not be considered payable,
and no royalty statement shall be re-
quired, until the cumulative unpaid
royalties collected for the copyright
owner equal at least one cent. More-
over, in any case in which the cumu-
lative unpaid royalties under the blan-
ket license that would otherwise be
distributed by the mechanical licens-
ing collective to the copyright owner
are less than $5 if the copyright owner
receives payment by direct deposit,
$100 if the copyright owner receives
payment by physical check, or $250 if
the copyright owner receives payment
by wire transfer, the mechanical Ii-
censing collective may choose to defer
the payment date for such royalties
and provide no royalty statements
until the earlier of the time for ren-
dering the royalty statement for the
month in which the unpaid royalties
under the blanket license for the copy-
right owner exceed the threshold, at
which time the mechanical licensing
collective may provide one statement
and payment covering the entire period
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for which royalty payments were de-
ferred.

(3) Where the mechanical licensing
collective elects to defer the royalty
payment and statement to a copyright
owner pursuant to paragraph (h)(2) of
this section because the accrued royal-
ties did not exceed the applicable
threshold, and if a copyright owner
submits a written request, the mechan-
ical licensing collective shall make
available to that copyright owner in-
formation detailing the accrued unpaid
royalties processed as of the date of the
request.

(4) If the mechanical licensing collec-
tive is required, under applicable tax
law and regulations, to make backup
withholding from its payments re-
quired hereunder, the mechanical li-
censing collective shall indicate the
amount of such withholding on the
royalty statement or on or with the
distribution.

(i) Annual statement. The mechanical
license collective shall provide an an-
nual statement by electronic means to
any copyright owner who has received
at least one royalty statement under
paragraph (h)(1) of this section in the
calendar year preceding. The annual
statement shall include a cumulative
statement of the information reported
in the monthly royalty statements in
the year preceding, as well as a state-
ment of any adjustments to royalty
distributions reported in the year pre-
ceding.

[85 FR 58165, Sept. 17, 2020]

§210.30 Temporary exception to cer-
tain reporting requirements about
certain permanent download li-
censes.

(a) Where a requirement of
§210.24(b)(8), §210.25(b)(6), §210.27(c)(b),
or §210.28(c)(b) has not been satisfied
with respect to an individual download
license or voluntary pass-through 1li-
cense before April 5, 2021, in connection
with a submission to the mechanical 1i-
censing collective before such date, a
submitter may take additional time to
comply with such reporting obliga-
tions, as amended, by no later than
May 19, 2021. Taking such additional
time shall not render an otherwise
compliant notice of license, notice of
nonblanket activity, or report of usage
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invalid, or provide a basis for the me-
chanical licensing collective to reject
an otherwise compliant notice of 1li-
cense, serve a notice of default on an
otherwise compliant blanket licensee,
terminate an otherwise compliant
blanket license, or engage in legal en-
forcement efforts against an otherwise
compliant significant nonblanket 1li-
censee. Any deadline otherwise appli-
cable to any such action by the me-
chanical licensing collective shall be
tolled with respect to a submitter per-
mitted to take additional time to com-
ply with these reporting obligations
until May 19, 2021.

(b) For purposes of this section, a vol-
untary pass-through license is a vol-
untary license obtained by a licensor of
sound recordings to make and dis-
tribute, or authorize the making and
distribution of, permanent downloads
embodying musical works through
which a digital music provider or sig-
nificant nonblanket licensee has ob-
tained authority from such licensor of
sound recordings to make and dis-
tribute permanent downloads of musi-
cal works embodied in such sound re-
cordings.

[86 FR 84245, Dec. 28, 2020, as amended at 86
FR 12827, Mar. 5, 2021]

§210.31 Musical works database infor-
mation.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective will provide infor-
mation relating to musical works (and
shares of such works), and sound re-
cordings in which the musical works
are embodied, in the public musical
works database prescribed by 17 U.S.C.
115(d)(3)(E), and to increase usability of
the database.

(b) Matched musical works. With re-
spect to musical works (or shares
thereof) where the copyright owners
have been identified and located, the
musical works database shall contain,
at a minimum, the following:

(1) Information regarding the musical
work:

(i) Musical work title(s);

(ii) The copyright owner of the musi-
cal work (or share thereof), and the
ownership percentage of that owner.
The copyright owner of the musical
work owns any one of the exclusive
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rights comprised in the copyright for
that work. A copyright owner includes
entities, including foreign collective
management organizations (CMOs), to
which copyright ownership has been
transferred through an assignment,
mortgage, exclusive license, or any
other conveyance, alienation, or
hypothecation of a copyright or of any
of the exclusive rights comprised in a
copyright, whether or not it is limited
in time or place of effect, but not in-
cluding a nonexclusive license;

(iii) Contact information for the
copyright owner of the musical work
(or share thereof), which can be a post
office box or similar designation, or a
“‘care of”’ address (e.g., publisher);

(iv) The mechanical licensing collec-
tive’s standard identifier for the musi-
cal work; and

(v) To the extent reasonably avail-
able to the mechanical licensing collec-
tive:

(A) Any alternative or parenthetical
titles for the musical work;

(B) ISWC;

(C) Songwriter(s), with the mechan-
ical licensing collective having the dis-
cretion to allow songwriters, or their
authorized representatives, to have
songwriter information listed anony-
mously or pseudonymously. The me-
chanical licensing collective shall de-
velop and make publicly available a
policy on how the collective will con-
sider requests by copyright owners or
administrators to change songwriter
names to be listed anonymously or
pseudonymously for matched musical
works;

(D) Administrator(s) or other author-
ized entity(ies) who license the musical
work (or share thereof) and/or collect
mechanical royalties for use of such
musical work (or share thereof) in the
United States;

(E) ISNI(s) and/or IPI(s) for each mu-
sical work copyright owner, and, if dif-
ferent, songwriter, and administrator;

(F) Unique identifier(s) assigned by
the blanket licensee, if reported by the
blanket licensee; and

(G) For classical compositions, opus
and catalog numbers.

(2) Information regarding the sound
recording(s) in which the musical work
is embodied, to the extent reasonably
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available to the mechanical licensing
collective:

(1) ISRC;

(ii) Sound recording name(s), includ-
ing all known alternative and par-
enthetical titles for the sound record-
ing;

(iii) Information related to the sound
recording copyright owner, including
LabelName and PLine. Should the me-
chanical licensing collective decide to
include DDEX Party Identifier (DPID)
in the public database, the DPID par-
ty’s name may be included, but not the
numerical identifier;

(iv) Featured artist(s);

(v) Playing time;

(vi) Version;

(vii) Release date(s);

(viii) Producer;

(ix) UPC; and

(x) Other non-confidential informa-
tion that the MLC reasonably believes,
based on common usage, would be use-
ful to assist in associating sound re-
cordings with musical works.

(c) Unmatched musical works. With re-
spect to musical works (or shares
thereof) where the copyright owners
have not been identified or located, the
musical works database shall include,
to the extent reasonably available to
the mechanical licensing collective:

(1) Information regarding the musical
work:

(i) Musical work title(s), including
any alternative or parenthetical titles
for the musical work;

(ii) The ownership percentage of the
musical work for which an owner has
not been identified;

(iii) If a musical work copyright
owner has been identified but not lo-
cated, the identity of such owner and
the ownership percentage of that
owner. The copyright owner of the mu-
sical work owns any one of the exclu-
sive rights comprised in the copyright
for that work. A copyright owner in-
cludes entities, including foreign col-
lective management organizations
(CMOs), to which copyright ownership
has been transferred through an assign-
ment, mortgage, exclusive license, or
any other conveyance, alienation, or
hypothecation of a copyright or of any
of the exclusive rights comprised in a
copyright, whether or not it is limited
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in time or place of effect, but not in-
cluding a nonexclusive license;

(iv) The mechanical licensing collec-
tive’s standard identifier for the musi-
cal work;

(v) ISWC;

(vi) Songwriter(s), with the mechan-
ical licensing collective having the dis-
cretion to allow songwriters, or their
authorized representatives, to have
songwriter information listed anony-
mously or pseudonymously. The me-
chanical licensing collective shall de-
velop and make publicly available a
policy on how the collective will con-
sider requests by copyright owners or
administrators to change songwriter
names to be listed anonymously or
pseudonymously for unmatched musi-
cal works;

(vii) Administrator(s) or other au-
thorized entity(ies) who license the
musical work (or share thereof) and/or
collect mechanical royalties for use of
such musical work (or share thereof) in
the United States;

(viii) ISNI(s) and/or IPI(s) for each
musical work copyright owner, and, if
different, songwriter and adminis-
trator;

(ix) Unique identifier(s) assigned by
the blanket licensee, if reported by the
blanket licensee; and

(x) For classical compositions, opus
and catalog numbers.

(2) Information regarding the sound
recording(s) in which the musical work
is embodied:

(i) ISRC;

(ii) Sound recording name(s), includ-
ing all known alternative and par-
enthetical titles for the sound record-
1ng;

(iii) Information related to the sound
recording copyright owner, including
LabelName and PLine. Should the me-
chanical licensing collective decide to
include DDEX Party Identifier (DPID)
in the public database, the DPID par-
ty’s name may be included, but not the
numerical identifier;

(iv) Featured artist(s);

(v) Playing time;

(vi) Version;

(vii) Release date(s);

(viii) Producer;

(ix) UPC; and

(x) Other non-confidential informa-
tion that the MLC reasonably believes,
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based on common usage, would be use-
ful to assist in associating sound re-
cordings with musical works, and any
additional non-confidential informa-
tion reported to the mechanical licens-
ing collective that may assist in iden-
tifying musical works.

(d) Field labeling. The mechanical 1i-
censing collective shall consider indus-
try practices when labeling fields in
the public database to reduce the like-
lihood of user confusion, particularly
regarding information relating to
sound recording copyright owner.
Fields displaying PLine, LabelName,
or, if applicable, DPID, information
may not on their own be labeled
‘“‘sound recording copyright owner.”’

(e) Data provenance. For information
relating to sound recordings, the me-
chanical licensing collective shall iden-
tify the source of such information in
the public musical works database. For
sound recording information received
from a digital music provider, the MLC
shall include the name of the digital
music provider.

(f) Historical data. The mechanical 1i-
censing collective shall maintain at
regular intervals historical records of
the information contained in the public
musical works database, including a
record of changes to such database in-
formation and changes to the source of
information in database fields, in order
to allow tracking of changes to the
ownership of musical works in the
database over time. The mechanical li-
censing collective shall determine, in
its reasonable discretion, the most ap-
propriate method for archiving and
maintaining such historical data to
track ownership and other information
changes in the database.

(g) Personally identifiable information.
The mechanical licensing collective
shall not include in the public musical
works database any individual’s Social
Security Number (SSN), taxpayer iden-
tification number, financial account
number(s), date of birth (DOB), or
home address or personal email to the
extent it is not musical work copyright
owner contact information required
under 17 U.S.C. 115(d)(3)(E)(ii)(III). The
mechanical licensing collective shall
also engage in reasonable, good-faith
efforts to ensure that other personally
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identifying information (i.e., informa-
tion that can be used to distinguish or
trace an individual’s identity, either
alone or when combined with other in-
formation that is linked or linkable to
such specific individual), is not avail-
able in the public musical works data-
base, other than to the extent it is re-
quired by law.

(h) Disclaimer. The mechanical licens-
ing collective shall include in the pub-
lic-facing version of the musical works
database a conspicuous disclaimer that
states that the database is not an au-
thoritative source for sound recording
information, and explains the labeling
of information related to sound record-
ing copyright owner, including the
“LabelName” and ‘‘PLine’’ fields.

(i) Ownership. The data in the public
musical works database prescribed by
17 U.S.C. 115(d)(3)(E) is public data not
owned by the mechanical licensing col-
lective or any of the collective’s em-
ployees, agents, consultants, vendors,
or independent contractors.

[85 FR 86822, Dec. 31, 2020]

§210.32 Musical works database
usability, interoperability, and
usage restrictions.

This section prescribes rules under
which the mechanical licensing collec-
tive shall ensure the usability, inter-
operability, and proper usage of the
public musical works database created
pursuant to 17 U.S.C. 115(d)(3)(E).

(a) Database access. (1)(i) The mechan-
ical licensing collective shall make the
musical works database available to
members of the public in a searchable,
real-time, online format, free of
charge. In addition, the mechanical li-
censing collective shall make the musi-
cal works database available in a bulk,
real-time, machine-readable format
through a process for bulk data man-
agement widely adopted among music
rights administrators to:

(A) Digital music providers operating
under the authority of valid notices of
license, and their authorized vendors,
free of charge;

(B) Significant nonblanket licensees
in compliance with their obligations
under 17 U.S.C. 115(d)(6), and their au-
thorized vendors, free of charge;

(C) The Register of Copyrights, free
of charge; and
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(D) Any other person or entity, in-
cluding agents, consultants, vendors,
and independent contractors of the me-
chanical licensing collective for any
purpose other than the ordinary course
of their work for the mechanical li-
censing collective, for a fee not to ex-
ceed the marginal cost to the mechan-
ical licensing collective of providing
the database to such person or entity.

(ii) Starting December 31, 2021, the
mechanical licensing collective shall
make the musical works database
available at least in a bulk, real-time,
machine-readable format under this
paragraph (a)(1) through application
programming interfaces (APIs).

(2) Notwithstanding paragraph (a)(1)
of this section, the mechanical licens-
ing collective shall establish appro-
priate terms of use or other policies
governing use of the database that al-
lows the mechanical licensing collec-
tive to suspend access to any indi-
vidual or entity that appears, in the
mechanical licensing collective’s rea-
sonable determination, to be attempt-
ing to bypass the mechanical licensing
collective’s right to charge a fee to re-
cover its marginal costs for bulk access
outlined in 17 U.S.C. 115(d)(3)(E)(V)(V)
through repeated queries, or to other-
wise be engaging in unlawful activity
with respect to the database (includ-
ing, without Ilimitation, seeking to
hack or unlawfully access confidential,
non-public information contained in
the database) or misappropriating or
using information from the database
for improper purposes. The mechanical
licensing collective’s terms of use or
other policies governing use of the
database shall comply with this sec-
tion.

(b) Point of contact for inquiries and
complaints. In accordance with its obli-
gations under 17 U.S.C.
115(A)(B)(D)(ix)(I)(bb), the mechanical
licensing collective shall designate a
point of contact for inquiries and com-
plaints with timely redress, including
complaints regarding the public musi-
cal works database and/or the mechan-
ical licensing collective’s activities.
The mechanical licensing collective
must make publicly available, includ-
ing prominently on its website, the fol-
lowing information:
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(1) The name of the designated point
of contact for inquiries and complaints.
The designated point of contact may be
an individual (e.g., ‘“Jane Doe’’) or a
specific position or title held by an in-
dividual at the mechanical licensing
collective (e.g., ‘“‘Customer Relations
Manager’’). Only a single point of con-
tact may be designated.

(2) The physical mail address (street
address or post office box), telephone
number, and email address of the des-
ignated point of contact.

[85 FR 86822, Dec. 31, 2020]

§210.33 Annual reporting by the me-
chanical licensing collective.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective will provide certain
information in its annual report pursu-
ant to 17 U.S.C. 115(d)(3)(D)(vii), and a
one-time written update regarding the
collective’s operations in 2021.

(b) Contents. BEach of the mechanical
licensing collective’s annual reports
shall contain, at a minimum, the fol-
lowing information:

(1) The operational and licensing
practices of the mechanical licensing
collective;

(2) How the mechanical licensing col-
lective collects and distributes royal-
ties, including the average processing
and distribution times for distributing
royalties for the preceding calendar
year. The mechanical licensing collec-
tive shall disclose how it calculated
processing and distribution times for
distributing royalties for the preceding
calendar year;

(3) Budgeting and expenditures for
the mechanical licensing collective;

(4) The mechanical licensing collec-
tive’s total costs for the preceding cal-
endar year;

(5) The projected annual mechanical
licensing collective budget;

(6) Aggregated royalty receipts and
payments;

(7) Expenses that are more than 10
percent of the annual mechanical li-
censing collective budget;

(8) The efforts of the mechanical 1i-
censing collective to locate and iden-
tify copyright owners of unmatched
musical works (and shares of works);

(9) The mechanical licensing collec-
tive’s selection of board members and
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criteria used in selecting any new
board members during the preceding
calendar year;

(10) The mechanical licensing collec-
tive’s selection of new vendors during
the preceding calendar year, including
the criteria used in deciding to select
such vendors, and key findings from
any performance reviews of the me-
chanical licensing collective’s current
vendors. Such description shall include
a general description of any new re-
quest for information (RFI) and/or re-
quest for proposals (RFP) process, ei-
ther copies of the relevant RFI and/or
RFP or a list of the functional require-
ments covered in the RFI or RFP, the
names of the parties responding to the
RFI and/or RFP. In connection with
the disclosure described in this para-
graph (b)(10), the mechanical licensing
collective shall not be required to dis-
close any confidential or sensitive
business information. For the purposes
of this paragraph (b)(10), ‘‘vendor”
means any vendor performing materi-
ally significant technology or oper-
ational services related to the mechan-
ical licensing collective’s matching and
royalty accounting activities;

(11) Whether during the preceding
calendar year the mechanical licensing
collective, pursuant to 17 TU.S.C.
115(d)(7)(C), applied any unclaimed ac-
crued royalties on an interim basis to
defray costs in the event that the ad-
ministrative assessment is inadequate
to cover collective total costs, includ-
ing the amount of unclaimed accrued
royalties applied and plans for future
reimbursement of such royalties from
future collection of the assessment;
and

(12) Whether during the preceding
calendar year the mechanical licensing
collective suspended access to the pub-
lic database to any individual or entity
attempting to bypass the collective’s
right to charge a fee to recover its
marginal costs for bulk access outlined
in 17 U.S.C. 115(A)3)(E)(v)(V) through
repeated queries, or to otherwise be en-
gaging in unlawful activity with re-
spect to the database (including, with-
out limitation, seeking to hack or un-
lawfully access confidential, non-public
information contained in the database)
or misappropriating or using informa-
tion from the database for improper
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purposes. If the mechanical licensing
collective so suspended access to the
public database to any individual or
entity, the annual report must identify
such individual(s) and entity(ies) and
provide the reason(s) for suspension.

(c) December 31, 2021 Update. No later
than December 31, 2021, the mechanical
licensing collective shall post, and
make available online for a period of
not less than three years, a one-time
written report that contains, at a min-
imum, the categories of information
required in paragraph (b) of this sec-
tion, addressing activities following
the license availability date. If it is not
practicable for the mechanical licens-
ing collective to provide information in
this one-time report regarding a cer-
tain category of information required
under paragraph (b) of this section, the
MLC may so state but shall explain the
reason(s) for such impracticability and,
as appropriate, may address such cat-
egories in an abbreviated fashion.

[85 FR 86822, Dec. 31, 2020]

§210.34 Treatment of confidential and
other sensitive information.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective and digital licensee
coordinator shall ensure that confiden-
tial, private, proprietary, or privileged
information received by the mechan-
ical licensing collective or digital 1li-
censee coordinator or contained in
their records is not improperly dis-
closed or used, in accordance with 17
U.S.C. 115(d)(12)(C), including with re-
spect to disclosure or use by the board
of directors, committee members, and
personnel of the mechanical licensing
collective or digital licensee coordi-
nator.

(b) Definitions. For purposes of this
section:

(1) “Confidential Information’ means
sensitive financial or business informa-
tion, including trade secrets or infor-
mation relating to financial or busi-
ness terms that could cause competi-
tive disadvantage or be used for com-
mercial advantage, disclosed by digital
music providers, significant non-blan-
ket licensees, and copyright owners (or
any of their authorized agents or ven-
dors) to the mechanical licensing col-
lective or digital licensee coordinator.
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“Confidential Information’ also means
sensitive personal information, includ-
ing but not limited to, an individual’s
Social Security number, taxpayer iden-
tification number, financial account
number(s), or date of birth.

(i) ‘“‘Confidential Information’ spe-
cifically includes usage data and other
sensitive data used to compute market
shares when distributing unclaimed ac-
crued royalties, sensitive data provided
by digital music providers related to
royalty calculations, sensitive data
shared between the mechanical licens-
ing collective and digital licensee coor-
dinator regarding any significant non-
blanket licensee, sensitive data con-
cerning voluntary licenses or indi-
vidual download licenses administered
by and/or disclosed to the mechanical
licensing collective, and sensitive data
concerning agreements between sound
recording companies and digital music
providers. ‘‘Confidential information”
also includes sensitive financial or
business information disclosed to the
mechanical licensing collective or dig-
ital licensee coordinator by a third
party that is reasonably designated as
confidential by the party disclosing the
information, subject to the other provi-
sions of this section.

(ii) ““Confidential Information’ does
not include:

(A) Information that is public or may
be made public by law or regulation,
including but not limited to informa-
tion made publicly available through:

(I) Notices of license, excluding any
addendum that provides a description
of any applicable voluntary license or
individual download license the digital
music provider is, or expects to be, op-
erating under concurrently with the
blanket license.

(2) Notices of nonblanket activity, in-
formation in the public musical works
database prescribed by 17 TU.S.C.
115()B)(E), and information
disclosable through the mechanical li-
censing collective’s bylaws, annual re-
port, audit report, or the mechanical
licensing collective’s adherence to
transparency and accountability with
respect to the collective’s policies or
practices, including its anti-commin-
gling policy, pursuant to 17 U.S.C.
115(d)(3)(D)(ii),(vii), and (ix).
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(B) Information that at the time of
delivery to the mechanical licensing
collective or digital licensee coordi-
nator is public knowledge, or is subse-
quently publicly disclosed by the party
to whom the information would other-
wise be considered confidential. The
party seeking information from the
mechanical licensing collective or dig-
ital licensee coordinator based on a
claim that the information sought is a
matter of public knowledge shall have
the burden of proving that fact.

(C) Top-level compilation data pre-
sented in anonymized format that does
not allow identification of such data as
belonging to any specific digital music
provider, significant nonblanket 1li-
censee, or copyright owner.

(2) “MLC Internal Information”
means sensitive financial or business
information created by or collected by
the mechanical licensing collective for
purposes of its internal operations,
such as personnel, procurement, or
technology information. “MLC Inter-
nal Information’ does not include:

(i) Information that is public or may
be made public by law or regulation,
information in the public musical
works database prescribed by 17 U.S.C.
115(d)(3)(E), and information in the me-
chanical licensing collective’s bylaws,
annual report, audit report, or the me-
chanical licensing collective’s adher-
ence to transparency and account-
ability with respect to the collective’s
policies or practices, including its anti-
commingling policy, pursuant to 17
U.S.C. 115(d)(3)(D)(ii), (vii), and (ix); or

(ii) Information that at the time of
delivery to the mechanical licensing
collective is public knowledge, or is
subsequently publicly disclosed by the
party to whom the information would
otherwise be considered confidential.
The party seeking information from
the mechanical licensing collective
based on a claim that the information
sought is a matter of public knowledge
shall have the burden of proving that
fact.

3) “DLC Internal Information”
means sensitive financial or business
information created by or collected by
the digital licensee coordinator for
purposes of its internal operations,
such as personnel, procurement, or
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technology information. “DLC Internal
Information’ does not include:

(i) Information that is public or may
be made public by law or regulation,
information in the public musical
works database prescribed by 17 U.S.C.
115(d)(3)(E), and information
disclosable through the digital licensee
coordinator’s bylaws; or

(ii) Information that at the time of
delivery to the digital licensee coordi-
nator is public knowledge, or is subse-
quently publicly disclosed by the party
to whom the information would other-
wise be considered confidential. The
party seeking information from the
digital licensee coordinator based on a
claim that the information sought is a
matter of public knowledge shall have
the burden of proving that fact.

(c) Disclosure of Confidential Informa-
tion. (1) The mechanical licensing col-
lective shall limit disclosure of Con-
fidential Information to employees,
agents, consultants, vendors, and inde-
pendent contractors of the mechanical
licensing collective who are engaged in
the collective’s authorized functions
under 17 U.S.C. 115(d) and activities re-
lated directly thereto and who require
access to Confidential Information for
the purpose of performing their duties
during the ordinary course of their
work for the mechanical licensing col-
lective, subject to an appropriate writ-
ten confidentiality agreement. The me-
chanical licensing collective shall not
disclose Confidential Information to
members of the mechanical licensing
collective’s board of directors and com-
mittees, including the collective’s Un-
claimed Royalties Oversight Com-
mittee, or the digital licensee coordi-
nator’s board of directors or commit-
tees.

(2) Notwithstanding paragraph (c)(1)
of this section, the mechanical licens-
ing collective shall be permitted to ful-
fill its disclosure obligations under sec-
tion 115 including, but not limited to:

(i) Providing monthly reports to the
digital licensee coordinator setting
forth any significant nonblanket 1i-
censees of which the collective is aware
that have failed to comply with the Of-
fice’s regulations regarding submission
of a notice of nonblanket activity for
purposes of notifying the mechanical
licensing collective that the licensee
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has been engaging in covered activi-
ties, or regarding the delivery of re-
ports of usage for the making and dis-
tribution of phonorecords of nondra-
matic musical works; and

(ii) Preparing and delivering royalty
statements to musical work copyright
owners that include the minimum in-
formation required in accordance with
37 CFR 210.29(c), but without including
additional Confidential Information
that does not relate to the recipient
copyright owner or relevant song-
writer. Once a copyright owner re-
ceives a royalty statement from the
mechanical licensing collective, there
are no restrictions on the copyright
owner’s ability to use the statement or
disclose its contents.

(A) Members of the mechanical 1li-
censing collective’s board of directors
and committees shall not have access
to musical work copyright owners’ roy-
alty statements, except where a copy-
right owner discloses their own royalty
statement to the members of the me-
chanical licensing collective’s board of
directors or committees. Notwith-
standing this paragraph, members of
the mechanical licensing collective’s
board and committees are not re-
stricted in accessing their own royalty
statements from the mechanical Ili-
censing collective.

(B) The digital licensee coordinator,
including members of the digital 1li-
censee coordinator’s board of directors
and committees, shall not have access
to musical work copyright owners’ roy-
alty statements, except where a copy-
right owner discloses their own royalty
statement to the mechanical licensing
collective’s board of directors or com-
mittees.

(3) The digital licensee coordinator
shall limit disclosure of Confidential
Information to employees, agents, con-
sultants, vendors, and independent con-
tractors of the digital licensee coordi-
nator who are engaged in the digital 1i-
censee coordinator’s authorized func-
tions under 17 U.S.C. 115(d)(5)(C) and
activities related directly thereto and
require access to Confidential Informa-
tion for the purpose of performing their
duties during the ordinary course of
their work for the digital licensee coor-
dinator, subject to an appropriate writ-
ten confidentiality agreement. The dig-
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ital licensee coordinator shall not dis-
close Confidential Information to
members of the digital licensee coordi-
nator’s board of directors and commit-
tees, or the mechanical licensing col-
lective’s board of directors or commit-
tees.

(4) In addition to the permitted dis-
closure of Confidential Information in
this paragraph (c), the mechanical li-
censing collective and digital licensee
coordinator may disclose Confidential
Information to:

(i) A qualified auditor or outside
counsel, pursuant to 17 TU.S.C.
115(d)(4)(D), who is authorized to act on
behalf of the mechanical licensing col-
lective with respect to verification of
royalty payments by a digital music
provider operating under the blanket
license, subject to an appropriate writ-
ten confidentiality agreement;

(ii) A qualified auditor or outside
counsel, pursuant to 17 U.S.C.
115(d)(3)(L.), who is authorized to act on
behalf of a copyright owner or group of
copyright owners with respect to
verification of royalty payments by the
mechanical licensing collective, sub-
ject to an appropriate written con-
fidentiality agreement; and

(iii) Attorneys and other authorized
agents of parties to proceedings before
federal courts, the Copyright Office, or
the Copyright Royalty Judges, or when
such disclosure is required by court
order or subpoena, subject to an appro-
priate protective order or agreement.

(5) With the exception of persons re-
ceiving information pursuant to para-
graph (c)(4) of this section, anyone to
whom the mechanical licensing collec-
tive or digital licensee coordinator dis-
closes Confidential Information as per-
mitted in section shall not disclose
such Confidential Information to any-
one else except as expressly permitted
in this section.

(d) Use of Confidential Information. (1)
The mechanical licensing collective
shall not use any Confidential Informa-
tion for any purpose other than the
collective’s authorized functions under
17 U.S.C. 115(d) and activities related
directly thereto. Anyone to whom the
mechanical licensing collective dis-
closes Confidential Information as per-
mitted in this section shall not use any
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Confidential Information for any pur-
pose other than in performing their du-
ties during the ordinary course of their
work for the mechanical licensing col-
lective or as otherwise permitted under
paragraph (c)(4) of this section.

(2) The digital licensee coordinator
shall not use any Confidential Informa-
tion for any purpose other than its au-
thorized functions under 17 U.S.C.
115(d)(6)(C) and activities related di-
rectly thereto. Anyone to whom the
digital licensee coordinator discloses
Confidential Information as permitted
in this section shall not use any Con-
fidential Information for any purpose
other than in performing their duties
during the ordinary course of their
work for the digital licensee coordi-
nator or as otherwise permitted under
paragraph (c)(4) of this section.

(e) Disclosure and Use of MLC Internal
Information and DLC Internal Informa-
tion. (1) The mechanical licensing col-
lective may disclose MLC Internal In-
formation to members of the mechan-
ical licensing collective’s board of di-
rectors and committees, including rep-
resentatives of the digital licensee co-
ordinator who serve on the board of di-
rectors or committees of the mechan-
ical licensing collective, subject to an
appropriate written confidentiality
agreement. The MLC may also disclose
MLC Internal Information to other in-
dividuals in its discretion, subject to
the adoption of reasonable confiden-
tiality policies.

(2) Representatives of the digital 1li-
censee coordinator who serve on the
board of directors or committees of the
mechanical licensing collective and re-
ceive MLC Internal Information may
share such MLC Internal Information
with the following persons:

(i) Employees, agents, consultants,
vendors, and independent contractors
of the digital licensing coordinator who
require access to MLC Internal Infor-
mation for the purpose of performing
their duties during the ordinary course
of their work for the digital licensee
coordinator, subject to an appropriate
written confidentiality agreement;

(ii) Individuals serving on the board
of directors and committees of the dig-
ital licensee coordinator or mechanical
licensing collective who require access
to MLC Internal Information for the
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purpose of performing their duties dur-
ing the ordinary course of their work
for the digital licensee coordinator or
mechanical licensing collective, sub-
ject to an appropriate written con-
fidentiality agreement;

(iii) Individuals otherwise employed
by members of the digital licensee co-
ordinator who require access to MLC
Internal Information for the purpose of
performing their duties during the or-
dinary course of their work for the dig-
ital licensee coordinator, subject to an
appropriate written confidentiality
agreement.

(3) The digital licensee coordinator
may disclose DLC Internal Information
to the following persons:

(i) Members of the digital licensee co-
ordinator’s board of directors and com-
mittees, subject to an appropriate writ-
ten confidentiality agreement; and

(ii) Members of the mechanical 1li-
censing collective’s board of directors
and committees, including music pub-
lisher representatives, songwriters, and
representatives of the digital licensee
coordinator who serve on the board of
directors or committees of the mechan-
ical licensing collective, subject to an
appropriate written confidentiality
agreement.

(iii) The DLC may also disclose DLC
Internal Information to other individ-
uals in its discretion, subject to the
adoption of reasonable confidentiality
policies.

(f) Safeguarding Confidential Informa-
tion. The mechanical licensing collec-
tive, digital licensee coordinator, and
any person or entity authorized to ac-
cess Confidential Information from ei-
ther of those entities as permitted in
this section, must implement proce-
dures to safeguard against unauthor-
ized access to or dissemination of Con-
fidential Information using a reason-
able standard of care, but no less than
the same degree of security that the re-
cipient uses to protect its own Con-
fidential Information or similarly sen-
sitive information. The mechanical li-
censing collective and digital licensee
coordinator shall each implement and
enforce reasonable policies governing
the confidentiality of their records,
subject to the other provisions of this
section.
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(g8) Maintenance of records. Any writ-
ten confidentiality agreements relat-
ing to the use or disclosure of Con-
fidential Information must be main-
tained and stored by the relevant par-
ties until at least seven years after dis-
closures cease to be made pursuant to
them.

(h) Confidentiality agreements. The use
of confidentiality agreements by the
mechanical licensing collective and
digital licensee coordinator shall not
be inconsistent with the other provi-
sions of this section.

[86 FR 9019, Feb. 11, 2021]

PART 211—MASK WORK
PROTECTION

Sec.

211.1 General provisions.

211.2 Recordation of documents pertaining
to mask works.

211.3 Mask work fees.

211.4 Registration of claims of protection in
mask works.

211.5 Deposit of identifying material.

211.6 Methods of affixation and placement
of mask work notice.

211.7 Reconsideration procedure for refusals
to register.

AUTHORITY: 17 U.S.C. 702, 908.

SOURCE: 50 FR 26719, June 28, 1985, unless
otherwise noted.

§211.1 General provisions.

(a) Mail and other communications
with the Copyright Office concerning
the Semiconductor Chip Protection
Act of 1984, Pub. L. 98-620, chapter 9 of
title 17 U.S.C., should be sent to the ad-
dress specified in §201.1(b) of this chap-
ter.

(b) Section 201.2 of this chapter relat-
ing to the information given by the
Copyright Office, and parts 203 and 204
of this chapter pertaining to the Free-
dom of Information Act and Privacy
Act, shall apply, where appropriate, to
the administration by the Copyright
Office of the Semiconductor Chip Pro-
tection Act of 1984, Pub. L. 98-620.

(¢c) For purposes of this part, the
terms semiconductor chip product, mask
work, fixed, commercially exploited, and
owner, shall have the meanings set
forth in section 901 of title 17 U.S.C.

[60 FR 26719, June 28, 1985, as amended at 82
FR 9365, Feb. 6, 2017]
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§211.2 Recordation of documents per-
taining to mask works.

The conditions prescribed in §201.4 of
this chapter for recordation of trans-
fers of copyright ownership and other
documents pertaining to copyright are
applicable to the recordation of docu-
ments pertaining to mask works under
section 903 of title 17 U.S.C.

[60 FR 26719, June 28, 1985, as amended at 66
FR 34373, June 28, 2001]

§211.83 Mask work fees.

(a) Section 201.3 of this chapter pre-
scribes the fees or charges established
by the Register of Copyrights for serv-
ices relating to mask works.

(b) Section 201.6 of this chapter on
the payment and refund of Copyright
Office fees shall apply to mask work
fees.

[60 FR 26719, June 28, 1985, as amended at 56
FR 59886, Nov. 26, 1991; 59 FR 38372, July 28,
1994; 63 FR 29139, May 28, 1998; 64 FR 29522,
June 1, 1999]

§211.4 Registration of claims of pro-
tection in mask works.

(a) General. This section prescribes
conditions for the registration of
claims of protection in mask works
pursuant to section 908 of title 17
U.S.C.

(b) Application for registration. (1) For
purposes of registration of mask work
claims, the Register of Copyrights has
designated ‘“Form MW’ to be used for
all applications. Copies of the form are
available free from the Copyright Of-
fice website or upon request to the
Copyright Information Section, U.S.
Copyright Office, Library of Congress,
Washington, DC 20559- 6000.

(2) An application for registration of
a mask work claim may be submitted
by the owner of the mask work, or the
duly authorized agent of any such
owner.

(i) The owner of a mask work in-
cludes a party that has obtained the
transfer of all of the exclusive rights in
the work, but does not include the
transferee of less than all of the exclu-
sive rights, or the licensee of all or less
than all of these rights.

(ii) For purposes of eligibility to
claim mask work protection pursuant
to section 902(a)(1)(A) of 17 U.S.C., the
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