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(3) Noncompetitive negotiation. Non-
competitive negotiation is procure-
ment through solicitation of a proposal
from only one source. Noncompetitive
negotiation may be used when the
award of a contract is not feasible
under small acquisition and construc-
tion procedures, competitive sealed
bids (formal advertising) or competi-
tive negotiation procedures. Cir-
cumstances under which a contract
may be awarded by noncompetitive ne-
gotiations are limited to the following:

(i) After solicitation of a number of
sources, competition is determined in-
adequate; or

(ii) No acceptable bids have been re-
ceived after formal advertising.

(4) Additional procurement methods.
The grantee may use additional inno-
vative procurement methods provided
the grantee receives prior written ap-
proval from the Agency. Contracts will
have a listing of attachments and the
minimum provisions of the contract
will include:

(i) The contract sum;

(ii) The dates for starting and com-
pleting the work;

(iii) The amount of liquidated dam-
ages to be charged;

(iv) The amount, method, and fre-
quency of payment;

(v) Whether or not surety bonds will
be provided; and

(vi) The requirement that changes or
additions must have prior written ap-
proval of the Agency.

(g) Contracts awarded prior to applica-
tions. Owners awarding construction or
other procurement contracts prior to
filing an application, must provide evi-
dence that is satisfactory to the Agen-
cy that the contract was entered into
without intent to circumvent the re-
quirements of Agency regulations.

(1) Modifications. The contract shall
be modified to conform to the provi-
sions of this subpart. Where this is not
possible, modifications will be made to
the extent practicable and, as a min-
imum, the contract must comply with
all State and local laws and regula-
tions as well as statutory requirements
and executive orders related to the
Agency financing.

(2) Consultant’s certification. Provide a
certification by an engineer, licensed
in the State where the facility is con-
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structed, that any construction per-
formed complies fully with the plans
and specifications.

(8) Owmner’s certification. Provide a
certification by the owner that the
contractor has complied with applica-
ble statutory and executive require-
ments related to Agency financing.

(h) Contract administration. Contract
administration must comply with 7
CFR 1780.76. If another authority, such
as a Federal, State, or Tribal agency, is
providing funding and requires over-
sight of inspections, change orders, and
pay requests, the Agency will accept
copies of their reports or forms as
meeting oversight requirements of the
Agency.

[79 FR 78255, Dec. 29, 2014, as amended at 81
FR 11052, Mar. 2, 2016]

RENEWABLE ENERGY SYSTEM AND EN-
ERGY EFFICIENCY IMPROVEMENT GUAR-
ANTEED LOANS

§4280.125 Compliance with §§4279.29
through 4279.99 of this chapter.

(a) General. Except for §4279.29 of this
chapter, all loans guaranteed under
this subpart must comply with the pro-
visions found in §§4279.30 through
4279.99 of this chapter.

(b) Instead of §4279.29 of this chapter,
the Eligible lenders provisions of this
subpart are:

(1) Traditional lenders. An eligible
lender is any Federal or State char-
tered bank, Farm Credit Bank, other
Farm Credit System institution with
direct lending authority, Bank for Co-
operatives, Savings and Loan Associa-
tion, or mortgage company that is part
of a bank-holding company. These enti-
ties must be subject to credit examina-
tion and supervision by either an agen-
cy of the United States or a State. Eli-
gible lenders may also include credit
unions provided, they are subject to
credit examination and supervision by
either the National Credit Union Ad-
ministration or a State agency, and in-
surance companies provided they are
regulated by a State or National insur-
ance regulatory agency. Eligible lend-
ers include the National Rural Utilities
Cooperative Finance Corporation.

(2) Other lenders. Rural Utilities
Service borrowers and other lenders
not meeting the criteria of paragraph
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(a) of this section may be considered by
the Agency for eligibility to become a
guaranteed lender provided, the Agen-
cy determines that they have the legal
authority to operate a lending program
and sufficient lending expertise and fi-
nancial strength to operate a success-
ful lending program.

(i) Such a lender must:

(A) Have a record of successfully
making at least three commercial
loans annually for at least the most re-
cent 3 years, with delinquent loans not
exceeding 10 percent of loans out-
standing and historic losses not exceed-
ing 10 percent of dollars loaned, or
when the proposed lender can dem-
onstrate that it has personnel with
equivalent previous experience and
where the commercial loan portfolio
was of a similar quantity and quality;
and

(B) Have tangible balance sheet eq-
uity of at least seven percent of tan-
gible assets and sufficient funds avail-
able to disburse the guaranteed loans it
proposes to approve within the first 6
months of being approved as a guaran-
teed lender.

(ii) A lender not eligible under para-
graph (a) of this section that wishes
consideration to become a guaranteed
lender must submit a request in writ-
ing to the State Office for the State
where the lender’s lending and serv-
icing activity takes place. The lender’s
written request must include:

(A) Evidence showing that the lender
has the necessary capital and resources
to successfully meet its responsibil-
ities.

(B) Copy of any license, charter, or
other evidence of authority to engage
in the proposed loanmaking and serv-
icing activities. If licensing by the
State is not required, an attorney’s
opinion to this effect must be sub-
mitted.

(C) Information on Ilending experi-
ence, including length of time in the
lending business; range and volume of
lending and servicing activity; status
of loan portfolio including delinquency
rate, loss rate as a percentage of loan
amounts, and other measures of suc-
cess; experience of management and
loan officers; audited financial state-
ments not more than 1 year old;
sources of funds for the proposed loans;
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office location and proposed lending
area; and proposed rates and fees, in-
cluding loan origination, loan prepara-
tion, and servicing fees. Such fees must
not be greater than those charged by
similarly located commercial lenders
in the ordinary course of business.

(D) An estimate of the number and
size of guaranteed loan applications
the lender will develop.

(3) Expertise. Loan guarantees will
only be approved for lenders with ade-

quate experience and expertise to
make, secure, service, and collect
REAP loans.

[83 FR 30831, July 2, 2018]

§4280.126 Guarantee/annual
fee.

renewal

Except for the conditions for receiv-
ing reduced guarantee fee and unless
otherwise specified in a FEDERAL REG-
ISTER notice, the provisions specified in
§4279.120 of this chapter apply to loans
guaranteed under this subpart.

[83 FR 30832, July 2, 2018]

§4280.127 Borrower eligibility.

To receive a RES or EEI guaranteed
loan under this subpart, a borrower
must be eligible under §4280.112. In ad-
dition, borrower must meet the re-
quirements of paragraphs (a) through
(e) of this section. Borrowers who re-
ceive a loan guaranteed under this sub-
part must continue to meet the re-
quirements specified in this section.

(a) Type of borrower. The borrower
must be an Agricultural Producer or
Rural Small Business.

(b) Ownership. The borrower must:

(1) Own or be the prospective owner
of the project; and

(2) Own or control the site for the
project at the time of application and,
if the loan is guaranteed under this
subpart, for the term of the loan.

(c) Revenues and expenses. The bor-
rower must have available or be able to
demonstrate, at the time of applica-
tion, satisfactory sources of revenue in
an amount sufficient to provide for the
operation, management, maintenance,
and any debt service of the project for
the term of the loan. In addition, the
borrower must control the revenues
and expenses of the project, including
its operation and maintenance, for
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