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General Counsel of the Commission of 
the service of the subpoena, the nature 
of the documents or information 
sought, and all relevant facts and cir-
cumstances. Any former employee who 
is served with a subpoena that con-
cerns nonpublic information shall 
promptly advise the General Counsel of 
the Commission of the service of the 
subpoena, the nature of the documents 
or information sought, and all relevant 
facts and circumstances. 

(c) A party causing a subpoena to be 
issued to the Commission or any em-
ployee or former employee of the Com-
mission must furnish a statement to 
the General Counsel of the Commis-
sion. This statement must set forth the 
party’s interest in the case or matter, 
the relevance of the desired testimony 
or documents, and a discussion of 
whether the desired testimony or docu-
ments are reasonably available from 
other sources. If testimony is desired, 
the statement must also contain a gen-
eral summary of the testimony and a 
discussion of whether Commission 
records could be produced and used in 
lieu of testimony. Any authorization 
for testimony will be limited to the 
scope of the demand as summarized in 
such statement. 

(d) Commission records or informa-
tion which are not part of the public 
record will be produced only upon au-
thorization by the Commission. 

(e) The Commission or its designee 
will consider and act upon subpoenas 
under this section with due regard for 
statutory restrictions, the Commis-
sion’s Rules of Practice and Procedure, 
and the public interest, taking into ac-
count factors such as applicable privi-
leges including the deliberative process 
privilege; the need to conserve the 
time of employees for conducting offi-
cial business; the need to avoid spend-
ing the time and money of the United 
States for private purposes; the need to 
maintain impartiality between private 
litigants in cases where a substantial 
government interest is not involved; 
and the established legal standards for 
determining whether justification ex-
ists for the disclosure of confidential 
information and records. 

(f) The Commission authorizes the 
General Counsel or the General Coun-

sel’s designee to make determinations 
under this section. 

§ 388.112 Requests for privileged treat-
ment for documents submitted to 
the Commission. 

(a) Scope. By following the procedures 
specified in this section, any person 
submitting a document to the Commis-
sion may request privileged treatment 
for some or all of the information con-
tained in a particular document that it 
claims is exempt from the mandatory 
public disclosure requirements of the 
Freedom of Information Act, 5 U.S.C. 
552 (FOIA), and should be withheld 
from public disclosure. For the pur-
poses of the Commission’s filing re-
quirements, non-CEII subject to an 
outstanding claim of exemption from 
disclosure under FOIA will be referred 
to as privileged material. The rules 
governing CEII are contained in 
§ 388.113. 

(b) Procedures for filing and obtaining 
privileged material. (1) General Proce-
dures. A person requesting that mate-
rial be treated as privileged informa-
tion must include in its filing a jus-
tification for such treatment in accord-
ance with the filing procedures posted 
on the Commission’s Web site at http:// 
www.ferc.gov. A person requesting that 
a document filed with the Commission 
be treated as privileged in whole or in 
part must designate the document as 
privileged in making an electronic fil-
ing or clearly indicate a request for 
such treatment on a paper filing. The 
cover page and pages or portions of the 
document containing material for 
which privileged treatment is claimed 
should be clearly labeled in bold, cap-
ital lettering, indicating that it con-
tains privileged or confidential infor-
mation, as appropriate, and marked 
‘‘DO NOT RELEASE.’’ The filer also 
must submit to the Commission a pub-
lic version with the information that is 
claimed to be privileged material re-
dacted, to the extent practicable. 

(2) Procedures for Proceedings with a 
Right to Intervene. The following pro-
cedures set forth the methods for filing 
and obtaining access to material that 
is filed as privileged in complaint pro-
ceedings and in any proceeding to 
which a right to intervention exists: 
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(i) If a person files material as privi-
leged material in a complaint pro-
ceeding or other proceeding to which a 
right to intervention exists, that per-
son must include a proposed form of 
protective agreement with the filing, 
or identify a protective agreement that 
has already been filed in the pro-
ceeding that applies to the filed mate-
rial. This requirement does not apply 
to material submitted in hearing or 
settlement proceedings, or if the only 
material for which privileged treat-
ment is claimed consists of landowner 
lists or privileged information filed 
under §§ 380.12(f) and 380.16(f) of this 
chapter. 

(ii) The filer must provide the public 
version of the document and its pro-
posed form of protective agreement to 
each entity that is required to be 
served with the filing. 

(iii) Any person who is a participant 
in the proceeding or has filed a motion 
to intervene or notice of intervention 
in the proceeding may make a written 
request to the filer for a copy of the 
complete, non-public version of the 
document. The request must include an 
executed copy of the protective agree-
ment and a statement of the person’s 
right to party or participant status or 
a copy of their motion to intervene or 
notice of intervention. Any person may 
file an objection to the proposed form 
of protective agreement. A filer, or any 
other person, may file an objection to 
disclosure, generally or to a particular 
person or persons who have sought 
intervention. 

(iv) If no objection to disclosure is 
filed, the filer must provide a copy of 
the complete, non-public document to 
the requesting person within 5 days 
after receipt of the written request 
that is accompanied by an executed 
copy of the protective agreement. If an 
objection to disclosure is filed, the filer 
shall not provide the non-public docu-
ment to the person or class of persons 
identified in the objection until or-
dered by the Commission or a 
decisional authority. 

(v) For material filed in proceedings 
set for trial-type hearing or settlement 
judge proceedings, a participant’s ac-
cess to material for which privileged 
treatment is claimed is governed by 

the presiding official’s protective 
order. 

(vi) For landowner lists, information 
filed as privileged under §§ 380.12(f) and 
380.16(f) of this chapter, forms filed 
with the Commission, and other docu-
ments not covered above, access to this 
material can be sought pursuant to a 
FOIA request under § 388.108. Appli-
cants are not required under paragraph 
(b)(2)(iv) of this section to provide in-
tervenors with landowner lists and the 
other materials identified in the pre-
vious sentence. 

(c) Effect of privilege or CEII claim. (1) 
For documents filed with the Commis-
sion: 

(i) The documents for which privi-
leged treatment is claimed will be 
maintained in the Commission’s docu-
ment repositories as non-public until 
such time as the Commission may de-
termine that the document is not enti-
tled to the treatment sought and is 
subject to disclosure consistent with 
§ 388.108. By treating the documents as 
nonpublic, the Commission is not mak-
ing a determination on any claim of 
privilege status. The Commission re-
tains the right to make determinations 
with regard to any claim of privilege 
status, and the discretion to release in-
formation as necessary to carry out its 
jurisdictional responsibilities. 

(ii) The request for privileged treat-
ment and the public version of the doc-
ument will be made available while the 
request is pending. 

(2) For documents submitted to Com-
mission staff. The notification proce-
dures of paragraphs (d), (e), and (f) of 
this section will be followed before 
making a document public. 

(d) Notification of request and oppor-
tunity to comment. When a FOIA re-
quester seeks a document for which 
privilege status has been claimed, or 
when the Commission itself is consid-
ering release of such information, the 
Commission official who will decide 
whether to release the information or 
any other appropriate Commission offi-
cial will notify the person who sub-
mitted the document and give the per-
son an opportunity (at least five cal-
endar days) in which to comment in 
writing on the request. A copy of this 
notice will be sent to the requester. 

VerDate Sep<11>2014 11:20 Jul 28, 2022 Jkt 256062 PO 00000 Frm 01274 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1265 

Federal Energy Regulatory Commission § 388.113 

(e) Notification before release. Notice 
of a decision by the Commission, the 
Chairman of the Commission, the Di-
rector, Office of External Affairs, the 
General Counsel or General Counsel’s 
designee, a presiding officer in a pro-
ceeding under part 385 of this chapter, 
or any other appropriate official to 
deny a claim of privilege, in whole or 
in part, will be given to any person 
claiming that the information is privi-
leged no less than 5 calendar days be-
fore disclosure. The notice will briefly 
explain why the person’s objections to 
disclosure are not sustained by the 
Commission. A copy of this notice will 
be sent to the FOIA requester. 

(f) Notification of suit in Federal 
courts. When a FOIA requester brings 
suit to compel disclosure of informa-
tion for which a person has claimed 
privileged treatment, the Commission 
will notify the person who submitted 
the documents of the suit. 

[Order 769, 77 FR 65476, Oct. 29, 2012, as 
amended by Order 833, 81 FR 93748, Dec. 21, 
2016] 

§ 388.113 Critical Energy/Electric In-
frastructure Information (CEII). 

(a) Scope. This section governs the 
procedures for submitting, designating, 
handling, sharing, and disseminating 
Critical Energy/Electric Infrastructure 
Information (CEII) submitted to or 
generated by the Commission. The 
Commission reserves the right to re-
strict access to previously filed infor-
mation as well as Commission-gen-
erated information containing CEII. 
Nothing in this section limits the abil-
ity of any other Federal agency to take 
all necessary steps to protect informa-
tion within its custody or control that 
is necessary to ensure the safety and 
security of the electric grid. To the ex-
tent necessary, such agency may con-
sult with the CEII Coordinator regard-
ing the treatment or designation of 
such information. 

(b) Purpose. The procedures in this 
section implement section 215A of the 
Federal Power Act, and provide a com-
prehensive overview of the manner in 
which the Commission will implement 
the CEII program. 

(c) Definitions. For purposes of this 
section: 

(1) Critical electric infrastructure infor-
mation means information related to 
critical electric infrastructure, or pro-
posed critical electrical infrastructure, 
generated by or provided to the Com-
mission or other Federal agency other 
than classified national security infor-
mation, that is designated as critical 
electric infrastructure information by 
the Commission or the Secretary of the 
Department of Energy pursuant to sec-
tion 215A(d) of the Federal Power Act. 
Such term includes information that 
qualifies as critical energy infrastruc-
ture information under the Commis-
sion’s regulations. Critical Electric In-
frastructure Information is exempt 
from mandatory disclosure under the 
Freedom of Information Act, 5 U.S.C. 
552(b)(3) and shall not be made avail-
able by any Federal, State, political 
subdivision or tribal authority pursu-
ant to any Federal, State, political 
subdivision or tribal law requiring pub-
lic disclosure of information or records 
pursuant to section 215A(d)(1)(A) and 
(B) of the Federal Power Act. 

(2) Critical energy infrastructure infor-
mation means specific engineering, vul-
nerability, or detailed design informa-
tion about proposed or existing critical 
infrastructure that: 

(i) Relates details about the produc-
tion, generation, transportation, trans-
mission, or distribution of energy; 

(ii) Could be useful to a person in 
planning an attack on critical infra-
structure; 

(iii) Is exempt from mandatory dis-
closure under the Freedom of Informa-
tion Act, 5 U.S.C. 552; and 

(iv) Does not simply give the general 
location of the critical infrastructure. 

(3) Critical electric infrastructure 
means a system or asset of the bulk- 
power system, whether physical or vir-
tual, the incapacity or destruction of 
which would negatively affect national 
security, economic security, public 
health or safety, or any combination of 
such matters. 

(4) Critical infrastructure means exist-
ing and proposed systems and assets, 
whether physical or virtual, the inca-
pacity or destruction of which would 
negatively affect security, economic 
security, public health or safety, or 
any combination of those matters. 
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